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MEMORANDUM. 

Mr.  Chief  Justice  Wikblcw  took  no  part  in  the  decision  of  the  case- 
of  Brown  v.  State,  reported  herein  on  page  643,  nor  in  the  decision  of 
those  cases  which  are  reported  on  pages  583  to  669  inclusive. 
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IN  MEMORIAM. 


WILLIAM  F.  VILAS. 

On  the  Sth  day  of  January,  1909,  Mr.  Robert  M.  Bash- 
ford  of  Madison  addressed  the  court  as  follows: 

May  it  please  the  Court:— The  committee  appointed  by  the  Dane 
County  Bar  Association  for  that  purpose  herewith  present  for  record 
In  this  court  a  brief  memorial  of  the  life  and  services  of  the  late 
WiLUAic  F.  VuAS,  whose  death  occurred  August  27,  1908. 

Memorial  of  the  Dane  County  Bar  AsBOdation. 

Born  July  9, 1840,  at  Chelsea,  Vermont,  William  P.  Vilas  removed 
with  his  parents  to  Wisconsin  in  1851  and  settled  at  Madison.  His 
father,  the  late  Hon.  Levi  B.  Vilas,  was  prominent  as  a  citizen  and  as 
a  lawyer,  and  for  some  years  engaged  in  the  practice  of  the  law  as 
a  member  of  this  bar.  William  entered  the  preparatory  depart- 
ment of  the  State  University  in  1852,  and  graduated  therefrom  in 
the  ancient  classical  course  at  the  head  of  his  class  in  1858.  He  at 
once  commenced  the  study  of  law,  graduated  from  the  Albany  Law 
School  in  1880,  and  was  thereupon  admitted  to  the  supreme  court 
of  New  York  and  of  Wisconsin.  The  training  of  his  youth  had  been 
practical  as  well  as  academic,  for  during  this  period  he  had  served 
an  apprenticeship  in  a  printing  of&ce,  becoming  a  competent  com- 
positor, and  also  as  clerk  in  a  bank,  acquiring  a  knowledge  of  the 
details  of  the  business  which  proved  of  great  value  to  him  in  later 
years. 

Casting  aside  opportunities  to  engage  in  business,  no  doubt  in- 
viting, Mr.  Vilas  began  the  practice  of  law  at  Madison  in  July,  1860, 
his  name  appearing  upon  the  calendar  of  the  Dane  county  circuit 
court  for  that  month  as  a  member  of  the  firm  of  Wakeley  ft  Vilas. 
He  was  admitted  to  the  bar  of  the  supreme  court  on  July  13,  1860, 
and  argued  his  first  case  there  at  the  January  term  in  1861  in  the 
twenty-first  year  of  his  age.  The  case  was  of  more  than  ordinary 
importance,  and  the  brief  and  argument  exhibited  learning  and  re- 
search and  must  have  created  a  most  favorable  impression  upon  the 
bench  and  bar  of  the  state.  The  ability  and  zeal  displayed  in  causes 
intrusted  to  his  care  won  prompt  recognition  and  gave  assurance 
of  a  large  and  increasing  clientage. 

The  professional  career  so  auspiciously  begun  was  cheerfully  aban- 
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cloned  by  Mr.  Yilab  in  the  summer  of  1862  upon  the  call  of  an  im- 
periled country  for  additional  troops  to  overthrow  armed  secession. 
With  patriotic  fervor  he  urged  enlistments  and  raised  a  company 
of  which  he  became  captain  and  which  was  mustered  in  as  Com- 
pany A,  Twenty-third  Regiment,  Wisconsin  Volunteer  Infantry.  The 
regiment  joined  the  forces  under  Major  General  Sherman,  and  took 
part  in  the  engagements  preceding  the  investment  of  Vicksburg,  and 
participated  in  the  conflicts  and  hardships  that  accompanied  the  pro- 
tracted siege.  Captain  Vilas  was  promoted  March  22, 1863,  as  major,, 
and  a  month  later  as  lleutenant^olonel,  and  was  for  several  months 
in  command  of  the  regiment  In  August,  1863,  he  resigned  and  re- 
turned home  to  take  charge  of  important  litigation  in  which  his 
father  had  become  involved.  Colonel  Vilas  always  retained  a  strong 
afCection  for  his  old  comrades  in  arms,  and  he  cheerfully  devoted  his 
time  to  service  for  their  benefit,  especially  as  a  member  of  the  board 
of  trustees  of  the  Soldiers'  Orphans'  Home,  and  as  a  member  of  th& 
commission  to  erect  a  monument  at  the  Vicksburg  national  park 
"in  testimony  of  the  important  part  performed  and  in  remembrance 
of  the  heroic  services,  unselfish  devotion,  exalted  patriotism  and 
valor  of  Wisconsin  soldiers  who  were  engaged  in  the  campaign  and 
siege."  '^ 

When  Colonel  Vilas  resumed  practice  it  was  with  the  determina- 
tion to  devote  himself  exclusively  to  his  profession,  and  he  was  soon 
engaged  in  many  important  cases,  and  his  reputation  rapidly  ex- 
tended throughout  the  state  and  the  Korthwest.  He  was  doubtless 
greatly  assisted  during  the  early  years  of  his  practice  by  the  wise 
counsels  of  his  father,  who  was  himself  a  lawyer  of  large  experience 
and  of  great  learning  and  ability.  The  success  of  Colonel  Vilas  at 
the  bar  did  not,  however,  depend  upon  any  fortuitous  circumstances,, 
but  was  founded  upon  his  own  talents,  learning,  and  industry.  He 
was  richly  endowed  by  nature  in  mind  and  person.  His  splendid 
presence  would  attract  favorable  attention  anywhere.  He  had  the 
physical  strength  to  endure  hard  and  constant  labor  beyond  the 
ability  of  ordinary  men.  His  great  natural  talents  had  been  culti- 
vated from  his  earliest  youth  by  discipline  and  study,  and  his  su- 
perior faculties,  both  mental  and  physical,  were  subjected  to  the 
control  of  a  strong  will  and  prompted  to  constant  activity  by  an 
energy  that  was  overpowering.  No  master  was  required  to  hold  him 
up  to  his  daily  tasks;  systematic  application  to  the  work  in  hand 
had  become  the  fixed  habit  of  his  daily  life.  He  did  not  waste  time 
contemplating  good  resolutions,  but  devoted  himself  at  once  to  their 
achievement.  A  man  so  equipped,  guided  by  honest  motives  and 
inspired  by  high  ideals,  commands  respect  and  confidence  and  the 
highest  rewards  of  professional  service. 

Colonel  ViiAs  was  strong  in  the  consultation  room,  quick  to  per- 
ceive the  difficulties  confronting  him,  and  prompt  in  the  suggestion 
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and  application  of  the  proper  remedies.  He  inspired  confidence  by 
his  ready  apprehension  of  the  points  in  controversy,  his  clearness 
in  statement  of  the  law,  and  his  forceful  advice  as  to  the  course  to 
pursue.  He  possessed  in  a  marked  degree  the  fundamental  qualifica- 
tions for  a  lawyer, — learning.  Judgment,  and  courage.  An  early 
client  and  an  old  friend  remarked  that  Colonel  Vilas  was  absolutely 
fearless  when  he  thought  he  was  right.  However,  his  powers  as 
an  advocate  and  as  a  jurist  gained  wider  recognition  and  he  will  be 
longer  remembered  for  his  efforts  In  the  court  room,  contending  for 
right  and  justice.  Here  he  displayed  force  in  a  high  degree,  but  he 
cultivated  the  gentle  art  of  persuasion,  and  captivated  Juries  by 
clearness  of  statement,  by  fairness  in  the  treatment  of  controverted 
questions,  and  by  eloquent  appeals  which  touched  the  emotions  and 
controlled  the  Judgment  of  his  hearers.  He  never  relied  merely 
upon  his  gifts  as  an  orator  in  the  trial  of  causes,  but  invariably 
made  the  most  careful  investigation  both  as  to  the  law  and  the  facts, 
and  fully  understood  the  difficulties  with  which  he  might  be  con- 
fronted. He  was  masterful  in  the  court  room,  and  went  there  pre- 
pared to  overcome  all  opposition.  His  conduct  upon  the  trial  was  a 
model,  respectful  to  the  court,  courteous  to  his  adversary,  and  con- 
siderate of  the  parties  and  witnesses,  seeking  no  advantage  that 
might  not  be  gained  by  honorable  contention.  From  his  first  ap- 
pearance to  his  last.  Colonel  Vilas's  presence  was  always  welcomed 
by  the  courts,  especially  in  cases  of  doubt  or  difficulty.  The  strong 
grasp  upon  the  principles  involved,  the  thorough  preparation,  the 
clearness  of  statement,  the  illuminating  argument,  all  contributed 
to  correct  judgment  and  to  the  upbuilding  of  a  system  of  jurispru- 
dence that  would  stand  the  test  of  coming  years.  The  services  thus 
rendered  in  private  causes  were  helpful  to  the  courts  and  have  left 
an  enduring  record  of  his  professional  learning  and  ability  as  a 
jurist 

The  capacity  of  Colonel  Vilas  tor  hard  work  and  intense  appli- 
cation is  illustrated  by  the  labors  he  performed  outside  his  regular 
professional  engagements.  In  1868  he  became  a  member  of  the  first 
faculty  of  the  College  of  Law  of  the  State  University,  and  continued 
In  that  relation  until  1885,  giving  nearly  a  half  day  every  week  to 
instruction  in  Pleading,  Practice,  and  Evidence,  besides  the  time 
devoted  to  preparation.  The  Instruction  given,  reinforced  by  his 
example,  was  helpful  and  inspiring,  and  the  impression  made  upon 
student  minds  will  tsng  survive  the  book  learning  then  acquired. 
In  1872,  1873,  1874,  and  1875,  with  his  partner.  General  Edwin  E. 
Bryant,  Colonel  Vilas  prepared  and  superintended  the  publication 
of  an  annotated  edition  of  the  Wisconsin  Supreme  Court  Reports, 
including  volumes  1  to  20,  inclusive,  with  the  exception  of  the  third 
and  fifth  volumes.  In  1875  he  was  appointed  by  the  supreme  court 
as  a  member  of  the  commission  to  revise  the  statutes  of  the  state. 
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and  in  1878  a  member  of  the  commission  to  superintend  the  printing 
of  the  same.  The  revision  was  made  with  great  thoroughness  and 
accuracy  by  Colonel  Vilas  and  his  associates,  the  whole  body  of  stat- 
ute law  being  classified,  condensed,  and  codified  to  the  approval  of 
the  legislature  and  the  bench  and  bar  of  the  state.  During  this 
period  of  ten  years  he  had  not  only  performed  his  work  in  connec: 
tlon  with  the  law  school,  and  the  editing  of  the  Wisconsin  Reports 
and  the  revision  of  the  statutes,  but  he  had  conducted  an  extensive 
law  practice  in  the  state  and  federal  courts  and  maintained  a  high 
standing  in  the  front  rank  of  the  great  lawyers  of  the  Northwest. 
He  declined  tempting  offers  to  remove  to  a  large  city  to  pursue  his 
profession,  but  he  remained  steadfast  to  his  first  choice  of  location 
and  to  the  friends  and  clients  he  had  gathered  about  him.  Space 
will  not  permit  specific  mention  of  cases  in  which  he  was  engaged 
of  general  importance  and  of  public  interest,  but  it  must  suffice  to 
say  that  he  met  the  Just  expectations  of  all  concerned  in  the  con- 
duct of  causes  in  and  out  of  court,  and  that  he  enjoyed  in  the  largest 
measure  success  in  professional  pursuits. 

In  politics  Colonel  Vilas  consistently  adhered  to  what  he  consid- 
ered the  true  principles  of  Democracy,  though  not  always  embodied 
in  the  platforms  of  the  party.  Demagogism  in  any  form  was  de- 
testable to  him,  and  malfeasance  in  office  was  moral  treason.  Dur- 
ing the  early  years  of  his  practice  he  was  too  strongly  wedded  to 
his  profession  to  engage  actively  In  the  direction  of  party  affairs. 
On  his  return  from  the  army  in  1863,  and  in  his  absence  from  the 
state,  a  nomination  to  the  Assembly  was  unanimously  tendered  by 
the  Republican  convention,  but  the  same  was  declined  in  his  behalf 
by  his  father;  thereupon  without  his  consent  his  name  was  placed 
upon  the  Democratic  ticket  for  the  same  office.  Fortunately  for  him 
he  was  not  elected,  and  he  continued  his  professional  pursuits  with- 
out the  distraction  of  official  engagements.  From  time  to  time 
Colonel  Vilas  attended  Democratic  state  conventions  and  addressed 
the  people  on  political  topics.  He  was  elected  delegate  from  the  state 
to  the  national  Democratic  convention  in  1880,  1884,  1892,  and  1896, 
and  was  permanent  chairman  of  the  convention  of  1884,  taking  his 
seat  as  presiding  officer  on  his  fortieth  birthday.  He  was  chairman 
of  the  committee  appointed  to  notify  Governor  Cleveland  of  his 
nomination  at  that  time,  and  in  the  discharge  of  that  duty  made 
a  most  favorable  impression  upon  the  nominee  and  the  Democracy 
of  the  whole  country.  Colonel  Vilas  refused  the  Democratic  nomina- 
tion for  governor  in  1877  and  in  1883,  and  repeatedly  declined  a  nom- 
ination for  Congress  at  the  hands  of  his  party,  once  when  he  con- 
sidered his  election  assured.  Upon  the  resignation  of  Chief  Justice 
Dixon,  Colonel  Vilas  might  have  become  his  successor  but  for  the 
opposition  of  his  father,  who  thought  it  best  for  him,  then  in  his 
thirty-fourth  year,  to  continue  in  active  practice,  and  thus  was  turned 
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asfde  the  opportunity  for  conspicuous  and  useful  service  on  the 
bench,  most  inviting  to  an  ambitious  lawyer,  and  Hon.  E.  G.  Rtan 
was  appointed,  rounding  out  a  distinguished  career  at  the  bar  by  a 
more  distinguished  record  as  chief  Justice  of  the  supreme  court  of 
Wisconsin. 

In  1884  Colonel  Vir^s  was  nominated  by  the  Democrats  for  the 
Assembly,  and  elected  without  opposition  from  the  capital  city  dis- 
trict. He  here  rendered  valuable  service  to  the  state,  and  was  in- 
strumental in  passing  a  bill  carrying  the  largest  appropriation  to 
the  University  that  had  ever  been  made,  notwithstanding  an  adverse 
report  from  the  committee  on  appropriations.  He  resigned  to  accept 
the  position  of  Postmaster  General  in  President  Cleveland's  cabinet 
March  4,  1885,  returning  to  the  state  treasury  the  salary  that  had 
been  paid  at  the  opening  of  the  session,  in  order  that  his  successor 
might  receive  compensation  without  a  special  appropriation.  The 
high  esteem  in  which  Colonel  Vilas  was  then  held  by  the  people  of 
the  state  was  evidenced  by  the  resolutions  adopted  by  the  Assembly 
which  are  here  reproduced: 

"Whebeas,  a  respected  and  valuable  member  of  this  body  and  one 
of  the  most  distinguished  orators  and  jurists  of  the  Great  West  has 
been  chosen  Postmaster  General  in  the  cabinet  of  President  Cleve- 
land: Therefore  be  it 

"Resolved,  That  the  members  of  this  Assembly,  a  majority  of 
whom  are  of  opposing  political  convictions,  as  friends  and  citizens, 
embrace  this  as  a  fitting  opportunity  to  place  upon  record  a  testi- 
monial of  their  high  appreciation  of  the  personal  worth,  integrity, 
and  ability  of  Colonel  Wm.  F.  Vilas,  and  to  declare  their  belief  that 
bis  advancement  to  the  high  position  of  a  cabinet  minister  of  the 
republic  is  as  amply  deserved  by  him  as  it  is  creditable  to  the  judg- 
ment of  the  new  President,  who  by  this  choice  notifies  the  public 
that  he  has  committed  that  branch  of  the  government  service  which 
is  nearest  to  the  people  to  the  hands  of  a  clean,  conscientious,  and 
progressive  statesman. 

"Resolved,  That  the  hearty  well-wishes  of  this  body  and  of  the 
people  of  the  state  of  Wisconsin  go  with  Colonel  Vilas  to  his  new 
field  of  duty  and  responsibility,  accompanied  by  the  hope  and  belief 
that  his  future  will  be  as  creditable  and  successful  as  his  past  career, 
and  will  be  as  useful  to  his  country  as  it  will  be  honorable  to  him- 
self." 

Colonel  Vilas  served  as  Postmaster  General  until  January,  1888, 
when  he  was  appointed  Secretary  of  the  Interior  by  President  Cleve- 
land, holding  the  office  until  March  4,  1889,  when  General  Harrison 
succeeded  to  the  Presidency.  He  brought  to  the  discharge  of  the 
duties  of  cabinet  minister  the  same  ability,  thoroughness,  and  close 
application  that  had  characterized  his  professional  labors.  He  de- 
vised means  for  bettering  the  postal  service,  and  the  methods  he 
Introduced  have  been  approved  by  the  Congress  and  followed  by  his 
successors,  and  now  prevail  in  every  postofflce  in  the  country.  In 
the  Interior  Department,  in  addition  to  the  onerous  administrative 
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duties,  contested  claims  relating  to  the  public  lands  were  pressing 
for  hearing  and  determination,  requiring  careful  study  and  investi- 
gation to  reach  just  conclusions.  The  decisions  of  Secretary  Yilas 
prepared  amidst  the  pressure  of  other  responsible  duties  are  recog- 
nized by  the  bench  and  bar  as  sound  expositions  of  the  statutes,  and 
few  of  them  were  ever  reversed.  His  rulings  corrected  loose  prac- 
tices that  had  grown  up  in  the  land  office,  swept  away  technicalities 
that  tended  to  delay,  and  established  a  system  that  Insured  prompt 
and  exact  Justice  to  settlers  and  others  asserting  claims  to  public 
lands. 

In  1890  Ck>lonel  Vilas  entered  actively  Into  the  state  campaign  and 
greatly  aided  in  the  election  of  the  Democratic  state  ticket  and  a 
Democratic  legislature.  He  was  chosen  unanimously  by  the  Demo- 
cratic caucus  as  its  nominee  for  United  States  Senator  and  was 
elected  January  28,  1891,  as  the  successor  of  Hon.  John  C.  Spooner. 
He  was  eminently  equipped  by  ability,  learning,  and  experience  to 
represent  his  adopted  state  In  the  highest  legislative  body  in  the 
world;  and  he  at  once  took  rank  among  his  associates  as  a  great  con- 
stitutional lawyer  and  a  constructive  statesman.  He  was  unani- 
mously renominated  by  the  Democratic  caucus  in  1897,  but  Hon. 
John  C.  Spooner  was  elected  as  his  successor  by  a  Republican  leg- 
islature. 

After  his  retirement  from  the  Senate  Colonel  Vilas  was  never 
again  a  candidate  for  office,  but  he  did  not  lose  his  interest  in  public 
affairs.  He  had  been  appointed  a  member  of  the  Board  of  Regents 
of  the  State  University  in  1881  by  Governor  Smith,  reappointed  by 
Governor  Rusk,  and  served  until  his  removal  to  Washington  In  1885; 
he  was  again  appointed  by  Governor  Scofleld  in  1898,  and  reap- 
pointed by  Governor  La  Follette,  serving  as  Regent  until  a  successor 
was  appointed  in  1906.  He  was  appointed  by  Governor  Upham  in 
1896  as  a  member  of  the  State  Historical  Library  Commission,  and 
served  until  the  new  library  building  was  completed.  He  served 
as  vice-president  of  the  State  Historical  Society  from  1898  to  1908. 
He  was  appointed  by  Governor  Davidson  as  a  member  of  the  Wis- 
consin Capitol  Commission  in  1906,  and  rendered  active  and  effective 
service  In  the  erection  of  the  new  building  up  to  the  time  he  was 
stricken  with  his  fatal  illness.  The  repeated  appointments  to  re- 
sponsible positions  by  the  chief  magistrates  of  the  state  of  opposite 
political  views  are  the  )iighest  tributes  to  the  character  and  ability 
of  Colonel  Vilas  and  to  his  fidelity  and  efficiency  in  the  discharge 
of  public  trusts. 

As  a  popular  orator  Colonel  Vilas  early  took  rank  among  the  most 
gifted  of  his  countrymen.  Among  his  most  celebrated  efforts  was 
the  notable  address  he  delivered  at  the  reunion  of  the  Army  of 
the  Tennessee  at  Chicago  in  November,  1879,  in  response  to  the  toast 
to  Its  first  commander,  General  Grant,  who  had  just  returned  from 
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his  trinmphal  journey  around  the  world.  General  Grant  himself 
was  present,  and  there  were  in  attendance  prominent  officers  of  the 
army  and  navy  and  distinguished  citizens  from  all  parts  of  the 
country.  The  effect  of  the  response  was  electrical  and  Colonel  Vilas 
received  a  tremendous  ovation,  the  demonstration  surpassing  that 
following  the  response  to  a  toast  by  Colonel  IngersoU,  then  consid- 
ered the  most  brilliant  orator  in  the  country. 

Colonel  ViLAB  had  a  keen  instinct  for  business  and  a  marked  ca- 
pacity for  the  conduct  of  large  affairs.  He  was  identified  with  a 
number  of  financial  institutions  and  with  lumbering,  manufacturing, 
and  other  industrial  enterprises  in  this  state  and  in  the  Northwest, 
and  all  his  undertakings  were  crowned  with  success.  He  mastered 
the  details  of  every  concern  with  which  he  was  connected  and  con- 
tributed by  his  personal  efforts  to  its  growth  and  development.  He 
loved  the  pursuit  and  acquisition  of  wealth,  not  for  Its  mere  pos- 
session, but  for  the  enlarged  opportunity  it  afforded  to  benefit  man- 
kind. He  loved  his  fellow  men  and  planned  on  a  large  scale  for  the 
upbuilding  of  society.  His  purse  was  not  open  to  Importunate  so- 
licitations for  supposititious  needs  or  for  weakly  founded  charities 
of  questionable  benefit  He  did  not,  however,  withhold  his  generous 
aid  from  those  whom  he  knew  to  be  in  need,  and  one  closely  asso- 
ciated with  him  during  the  last  year  of  his  life  states  there  were 
numerous  instances  of  which  the  public  never  heard,  where  he  ren- 
dered substantial  assistance  to  those  in  distress.  Colonel  Vilas  stood 
upon  a  high  plane  and  took  a  broad  view  of  humanity  and  its  needs, 
and  formed  his  own  designs  for  the  bestowal  of  his  bounties.  He 
saw  the  needs  of  the  church  with  which  the  members  of  his  family 
were  connected  for  a  meeting  place  for  social  and  other  gatherings, 
and  generously  erected  a  guild  hall  as  a  memorial  to  a  loving  daugh- 
ter who  had  departed  at  the  threshold  of  a  beautiful  life.  He  appreci- 
ated the  importance  of  public  parks  for  a  populous  city,  and  with 
liberal  hand  provided  a  permanent  place  for  recreation  for  the  people 
of  this  and  succeeding  generations,  as  a  testimonial  in  remembrance 
of  a  son  who  was  taken  away  as  he  was  just  entering  lipon  a  career 
of  usefulness  and  promise.  He  had  devoted  valuable  time  and  labor 
•during  the  active  years  of  his  life  to  the  upbuilding  of  the  State 
University,  and  fully  understood  Its  needs  and  its  opportunities  for 
great  usefulness  In  the  future,  and  in  the  final  disposition  of  the 
large  wealth  he  had  accumulated  by  toil  and  sacrifice  endowed  the 
Institution  he  had  so  fondly  cherished  with  the  means  to  carry  for- 
ward its  great  mission  for  the  enlightenment  of  the  people  and  the 
advancement  of  the  state.  His  whole  life  is  an  example  to  others, 
and  his  final  benefaction  an  inspiration  to  his  fellow  men  and  to 
those  who  shall  come  after. 

William  F.  Vii.as  was  cast  and  tempered  in  no  common  mold,  and 
In  every  relation  of  life  measured  up  to  the  full  stature  of  a  great 
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man.  Nature  and  training  qualified  him  for  the  highest  service  as 
a  citizen,  in  his  profession  and  in  the  public  stations  to  which  he 
was  called;  and  his  whole  life  was  devoted  to  ennobling  pursuits 
for  the  upbuilding  of  society  and  for  the  permanent  advancement 
of  mankind.  His  memory  will  be  cherished  as  long  as  our  institu- 
tions shall  endure,  and  his  labors  and  sacrifices  will  serve  as  a  con- 
stant influence  for  better  thoughts,  better  words,  and  better  deeds 
to  the  generations  who  shall  share  in  his  bounty  and  move  forward 
upon  the  beneficent  foundations  he  has  so  generously  provided. 

Robert  M.  Bashfobd, 

For  committee  consisting  of 
BxTBB  W.  Jones, 
Geoboe  W.  Bird, 
Robert  M.  Bashfobd. 

Mr.  James  G.  Jenkins  of  Milwaukee  then  spoke  as  follows : 

May  it  please  the  Court: — The  value  of  a  life  is  not  to  be  meas- 
ured by  the  degree  of  its  success,  as  success  is  commonly  defined. 
By  that  standard,  failure  may  in  truth  be  victory,  success  defeat. 
It  is  the  actuating  motive  of  the  life,  the  use  of  the  life  made  by 
the  liver,  and  the  force  of  the  life  as  an  example,  which  determine 
its  worth. 

in  the  estimation  of  the  world  of  his  day,  the  career  of  the  Man  of 
Nazareth  was  a  dismal  failure,  ending  in  an  ignominious  death;  but 
the  standard  of  conduct  declared  by  him  has  proven  the  leaven 
which  bursts  the  shell  of  selfishness  and  which  will  avail  to  stay 
relapse  into  barbarism.  The  despised  and  the  outcast  of  his  time 
is  today  the  foremost  figure  in  history,  the  beacon  light  of  humanity. 

He  who  acquires  great  possessions  is  in  the  eye  of  the  world  a  suc- 
cessful man;  but  he  may  be  merely  the  vulgar  miser  whose  life  is 
worse  than  useless.  The  man  of  study,  the  man  of  science  who  re- 
serves for  mere  personal  enjoyment  and  use  the  knowledge  acquired, 
comes  short  of  the  correct  standard  of  the  value  of  life,  and  is  of 
little  moment  to  the  world.  It  is  by  spending  that  one  can  save. 
It  is  by  giving  that  one  can  have.  By  this  is  not  meant  Indiscrimi- 
nate distribution,  but  that  wise,  practical  spending  and  giving  which 
benefits  humanity  and  enriches  the  giver  in  those  things  which  make 
for  character  and  worth. 

By  this  better  standard,  let  us  measure  the  value  of  the  life  of 
him  in  memory  of  whom  we  are  this  day  assembled. 

Of  great  natural  ability,  enriched  by  liberal  education  and  graced 
by  culture,  he  entered  upon  the  struggle  of  life  well  equipped.  Pos- 
sessed of  power  of  concentration,  of  love  for  persistent  labor,  of 
thoroughness  in  all  things  attempted,  of  a  large  measure  of  practical 
common  sense,  of  capacity  to  comprehend  the  force  of  conditions- 
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and  to  forecast  results,  of  great  physical  endurance,  there  was  from 
the  beginning  no  question  of  his  success. 

He  was  a  lawyer,  able,  painstaking,  studious,  quick  to  discern  the 
essential  principle  involved  and  forceful  in  its  presentation,  loyal 
to  his  olient,  fair  and  respectful  to  the  court  and  to  his  opponent. 
In  the  arena  of  legal  strife  he  was  an  adversary  to  be  feared.  His 
careful  study  and  preparation  discovered  all  possible  attack  and 
made  defense  formidable. 

He  was  a  soldier,  loyal,  brave,  prudent,  resourceful,  demanding 
strict  obedience  from  subordinates,  submissive  to  superior  authority. 

He  was  a  statesman,  broad  minded  and  liberal,  devoted  to  those 
principles  of  government  which  he  deemed  essential  to  the  welfare 
of  his  country,  and,  when  principle  was  Involved,  yielding  nothing 
to  political  expediency.  He  was  not  of  the  type  of  men  who  deem 
legislation  the  sovereign  cure  for  the  ills  of  state.  He  went  rather 
to  the  root  of  the  disease  and  sought  to  ineulcate  the  true  principles 
of  self-government  which  alone  could  eradicate  the  evil.  He  did  not 
believe  In  paternalism  in  government.  He  thought  an  educated 
restraining  will  power  more  effective  than  compulsory  repression. 
He  sought  to  teach  men  self-government,  to  govern  self  by  correct 
principle  as  the  true  basis  of  independent,  manly,  American  citizen- 
ship. He  could  not  pander  to  the  bowlings  of  the  mob.  He  ap- 
pealed to  reason,  not  to  the  hysterical  passion  of  the  hour.  And  so, 
when  fever  had  spent  its  force  and  reason  reassumed  its  sway,  he 
was  acknowledged  a  real  friend  of  the  people,  teaching  attachment 
to  principle  and  obedience  to  law  as  the  surest  safeguard  from  an- 
archy and  disaster. 

He  was  a  man  of  business,  displaying  wonderful  sagacity,  great 
practical  common  sense,  boldness,  but  boldness  far  removed  from 
rashness;  and  so  in  a  comparatively  brief  period  he  acquired  wealth. 

Thus  in  common  acceptation  he  was  in  all  respects  a  victor  in 
the  battle  of  life;  one  of  the  foremost  lawyers  of  the  state,  a  soldier 
of  the  civil  war,  a  Regent  of  the  University  of  Wisconsin,  a  cabinet 
officer,  a  Senator  of  the  United  States,  a  successful  business  man. 

But  all  that  might  not  avail  to  declare  his  Hfe  a  valuable  life. 
Before  we  may  so  assert  we  must  discover  the  actuating  motive  cf 
his  life,  the  use  made  of  it,  and  its  value  as  an  example.  We  find 
that  motive,  as  I  conceive,  in  his  devotion  to  duty,  in  his  desire  to 
be  useful  to  others. 

In  all  the  positions  to  which  he  was  called,  in  all  the  work  which 
he  undertook,  he  applied  himself  to  the  discharge  of  duty  with  an 
energy  which  knew  no  flagging,  with  a  devotion  which  knew  no  turn- 
ing; sparing  neither  himself  nor  others  that  faith  might  be  kept 
and  duty  performed.  This  characteristic  runs  through  all  his  life 
and  illuminates  all  his  work.  He  was,  it  is  true,  ambitious,  but  it 
was  the  noblfi  ambition  to  excel.    He  desired  place  and  power,  not 
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from  sordid  motive,  but  for  the  opportunity  they  afforded  of  useful- 
ness. He  sought  to  aid  his  kind  by  teaching  them  and  helping  them 
to  help  themselves.  He  recognized  the  truth  that  Indiscriminate 
charity  is  hurtful  both  to  the  giver  and  to  the  receiver,  and  that 
that  is  the  true  charity  which  aids  to  build  up  independence  of 
character  and  self-reliance.  With  wise  statesmanship,  he  saw  that 
the  best  remedy  for  the  ills  of  government,  the  true  safeguard  from 
the  evils  of  passion  and  prejudice,  the  sure  foundation  for  manly 
independence  of  character  and  good  citizenship,  the  anchor  which 
can  hold  in  safety  the  Ship  of  State  in  the  storms  which  beset  her, 
the  main  essential  of  success  for  the  Individual,  is  education.  And 
80,  by  the  crowning  act  of  his  life — an  act  which  discloses  the  actuat- 
ing motive  of  his  life,  devotion  to  duty,  usefulness  to  man — ^he  gave 
his  fortune  to  the  cause  of  education.  The  act  is  unique  in  the  his- 
tory of  the  state.  He  there  disclosed  the  predominant  motive  con- 
trolling and  guiding  his  conduct.  His  life  furnishes  an  example  for 
men  to  copy,  an  example  that  for  generations  will  be  forceful  and 
fruitful  of  good,  inspiring  to  deeds  really  great  and  useful  to  man- 
kind. 

Men  come  and  go,  and  in  the  wild  rush  of  life  the  dead  are  soon 
forgot;  but  so  long  as  the*  great  University  of  the  state  of  Wiscon- 
sin shall  remain  to  instruct  and  equip  men  for  the  struggle  of  life, 
the  name  of  William  F.  Vilas  will  endure  as  an  example  of  noble 
living  and  of  noble  giving;  an  instance  of  a  useful  life,  devoted  to 
duty  and  to  the  advancement  of  civilization.  When  marble  shaft 
shall  have  crumbled  and  his  last  resting  place  be  no  more  known 
among  men,  his  name  will  be  held  in  grateful  memory  by  generations 
yet  unborn,  who  shall  share  in  the  benefits  of  his  wise  forethought 
and  his  princely  benefaction  to  the  cause  of  education. 

Here  we  shall  see  his  face  no  more.  His  eloquent  tongue  is  silent 
and  shall  plead  no  more  at  the  bar  for  right  and  justice.  No  more 
may  his  country  profit  by  his  wise  counsel.  No  more  may  the  state 
receive  the  advantage  of  his  intelligent  labor.    He  is  gone,  and  yet 

Nothing  is  here  for  tears,  nothing  to  wail 
Or  knock  the  breast,  no  weakness,  no  contempt, 
Dispraise  or  blame,  nothing  but  well  and  fair 
And  what  may  quiet  us  in  a  death  so  noble. 

In  the  helplessness  of  loss,  faith  born  of  longing  whispers  the 
hope— may  it  not  prove  illusive — that  in  a  higher  sphere  of  life  he 
awaits  our  coming.    If  so  it  be.  Oh,  wise  and  considerate  friend, 

We've  been  long  together, 
Through  pleasant  and  through  cloudy  weather. 


Say  not  "Good  night,"  but  in  some  brighter  cfime 
Bid  me  "Good  morning!" 
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Mr.  Pliny  Iforcross  of  JanesviDe  then  addressed  the  court: 

May  it  please  the  Court: — If  a  man  could  pick  out  his  birthplace 
with  reference  to  subsequent  success  in  life,  he  would  be  quite  likely 
to  select  some  spot  in  the  highlands  of  Vermont  or  New  Hampshire. 
From  the  long  list  of  famous  men  who  first  saw  the  light  in  that 
favored  locality  I  select  a  few:  Daniel  Webster,  Horace  Greeley, 
Stephen  A.  Douglas,  Lewis  Cass,  Salmon  P.  Chase,  Franklin  Pierce, 
Iievi  P.  Morton,  Senator  George  Edmunds,  Matthew  H.  Carpenter, 
and  Admiral  George  Dewey.  To  these  chosen  few  I  add  the  name 
of  our  lamented  friend,  Willtam  Fbeeman  Vilas, — born  at  Chelsea, 
Vermont,  on  the  9th  day  of  July,  1840.  For  strength  of  intellect, 
for  the  power  of  magnetic  eloquence,  for  a  broad  grasp  of  state  and 
national  affairs,  for  sublime  courage,  for  the  hope  and  desire  of  serv- 
ing his  state  and  his  country  faithfully  and  well,  he  was  a  fitting 
companion  of  any  of  the  great  men  whom  I  have  named. 

The  Vilas  family  came  from  Vermont  to  Madison,  Wisconsin,  in 
1851,  three  years  after  the  state  was  admitted  to  the  Union.  That 
family  has  been  identified  with  the  growth  and  prosperity  of  this 
state  for  more  than  a  half  century.  The  father,  Levi  B.  Vilas,  was 
a  lawyer  and  a  judge  in  his  native  state,  so  that  his  son  Colonel 
Vilas  received  by  inheritance  a  taste  and  desire  for  the  law.  When 
the  son  graduated  at  the  Albany  Law  School  in  1860,  at  the  age  of 
twenty,  he  had  simply  fulfilled  the  hope  of  his  boyhood  ambition. 

No  man  ever  was  more  sincerely  devoted  to  the  profession  of  law 
than  he.  He  consecrated  the  intense  energy  of  his  early  life  to  that 
pursuit.  Of  course  he  was  successful  from  the  outset.  He  was  re- 
luctant to  give  it  up,  even  when  his  country  called  upon  him,  as 
upon  every  other  young  man,  to  surrender  his  dearest  hopes  and 
even  life  itself  in  her  defense;  but  when  he  made  his  decision  there 
was  no  further  delay. 

He  possessed  all  the  qualities  of  a  good  soldier.  He  very  soon  rose 
to  the  rank  of  a  field  officer.  The  life  of  such  an  officer  in  an  active 
campaign  has  many  very  attractive  features,  and  especially  so  if  the 
officer  is  brave  and  ambitious.  The  love  of  authority,  the  spirit  of 
daring  adventure,  take  full  possession  of  such  a  man.  To  be  in 
command  of  a  regiment  at  twenty-three  years  of  age,  under  the  most 
famous  general  of  the  late  war,  in  the  most  wonderful  campaign  of 
that  war,  and  to  be  associated  with  other  bold  and  daring  officers, 
was  of  itself  honor  and  glory  enough  to  have  turned  the  head  of  a 
veteran  commander.  Colonel  Vilas  bore  a  conspicuous  part,  not 
only  in  the  siege  of  Vicksburg,  but  he  shared  In  the  fierce  and  des- 
perate battles  which  preceded  the  siege.  To  be  with  such  a  general 
as  Grant  was  a  discipline  in  all  the  stronger  traits  of  manhood.  No 
officer  ever  carried  a  sword  who  was  Inspired  with  more  of  the  spirit 
of  chivalry  than  he.    He  was  a  Green  Mountain  boy.    He  knew  by 
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heart  the  story  of  Ethan  Allen  and  the  Continental  soldiers  who 
captured  Tlconderoga  and  Crown  Point.  He  had  Imbibed,  as  only 
a  boy  can,  the  spirit  of  such  an  adventure. 

The  charm  of  an  officer's  life  did  not  win  him  from  the  real  mis- 
tress of  his  heart — ^the  Law.  Unexpectedly,  duty  called  him  to  re- 
sign his  commission.  The  fact  that  he  did  so,  when  Fame  beckoned 
him  to  higher  position  in  the  field  of  war,  illustrates  the  strength 
of  his  character.  He  resumed  his  practice,  and  from  that  time  his 
career  as  a  lawyer  grew  stronger  and  brighter  as  the  years  passed 
on.  Oftentimes,  as  I  have  seen  him  conduct  the  trial  of  a  case  be- 
fore a  Jury  or  a  Judge,  I  have  been  reminded  of  the  descriptions  of 
tournaments  and  plumed  knights  as  given  by  Sir  Walter  Scott  In 
a  certain  sense,  a  passage  of  arms  between  knights  of  the  feudal 
ages  is  very  suggestive  of  a  well  fought  lawsuit.  The  pleadings  pre- 
sent the  lines  within  which  the  legal  battle  must  be  fought;  the 
rules  of  evidence  and  practice  and  the  decisions  of  the  courts  are 
the  weapons  to  be  used.  Up  to  this  mark  the  contest  Is  substan- 
tially even  for  all  contestants.  Patience  and  Industry  will  secure 
nearly  all  the  vantage  ground  to  be  gained  on  either  side.  From  this 
point,  however,  the  struggle  depends  very  largely  upon  the  personal 
qualities  of  the  attorney,  such  as  strong  confidence  In  himself,  valor^ 
courage,  courtesy,  generosity,  and  dexterity  In  the  use  of  his  weap- 
ons, and  If,  In  addition  to  these  Important  qualifications,  he  Is  in- 
spired with  the  high-born  spirit  of  chivalry,  so  that  the  success  or 
the  defeat  of  his  client  is  glory  or  shame  for  him,  then  an  ordinary 
trial  in  court  changes  from  the  dull,  monotonous  routine  of  ques- 
tions, answers,  and  citations,  to  a  brilliant  exercise  of  Intellect,  where 
knowledge  of  the  law,  wit,  and  eloquence  have  complete  sway.  There 
will  be  the  thrust  and  parix  the  charge  and  counter  charge,  in 
which  the  lance  of  the  mounted  cavalier  Is  replaced  by  the  sharp, 
incisive,  eloquent  tongue  of  the  advocate.  The  judges  are  the  um- 
pires and  compel  compliance  with  certain  established  rules.  The 
court  room  has  some  things  in  common  with  the  tournament  and 
lists  of  the  Middle  Ages. 

I  think  that  I  state  the  fact  very  mildly  when  I  say  that  Colonel 
Vilas,  during  the  twenty  years  of  his  active  practice,  prior  to  1885 
when  he  was  called  to  President  Cleveland's  cabinet,  was  as  worthy 
an  advocate  In  the  broad  field  of  general  practice  as  ever  graced  the 
state  or  federal  courts  of  this  state,— -either  before  a  Jury,  or  In  the 
more  formal  and  dignified  presence  of  the  court  of  appeals. 

He  had  accurate,  strong  memory,  he  took  a  quick  grasp  of  all  the 
facts  and  details,  and  he  knew  the  law  applicable  thereto.  He  was 
very  familiar  with  the  rules  of  practice  and  evidence.  His  voice  was 
clear  and  resonant  and  had  a  convincing  quality  about  It.  He  had 
unbounded  good  nature  and  the  grace  of  hearty  courtesy  to  witnesses 
and  opposing  counsel  and  the  court.     Year  l?y  year  he  grew  in 
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strength  and  wisdom.  There  was  always  an  air  of  hearty  good- 
fellowship  about  him.  He  was  a  most  winning  and  delightful  per- 
son in  a  court  room  and  when  engaged  in  a  trial. 

What  a  wide  contrast  there  is  in  the  manner  of  presenting  a  case 
for  trial!  It  is  no  disparagement  to  any  man  to  say  that  some  at- 
torneys cannot  create  any  interest  in  a  trial,  and  that  others  cannot 
try  a  case  without  awakening  a  lirely  interest  What  is  the  secret? 
Is  it  in  the  voice  of  the  advocate?  Is  it  the  thrill  of  magnetic  in- 
fluence, which  like  a  current  of  electricity  permeates  every  nerve 
and  fibre  of  the  body?  Is  it  in  the  selection  of  words  or  phrases? 
Is  it  in  the  will  power?  Or  is  it  some  mysterious  quality  of  mind 
and  heart  which  is  beyond  tho  control  of  the  speaker  himself?  How 
did  Lord  Erskine,  when  a  very  young  man,  Just  admitted  to  the  bar, 
speaking  from  the  back  seat  of  the  court  room  after  all  other  bar- 
risters had  been  heard,  present  the  defense  of  Captain  Baillie  with 
such  power  and  pathos  as  not  only  to  win  a  judgment,  but  so  as  to 
place  himself  at  once  in  the  very  front  of  English  advocates?  How 
did  Webster,  in  the  Dartmouth  College  case  before  the  supreme  court 
of  the  United  States,  Chief  Justice  Mabshall  presiding,  not  only  se- 
cure a  reversal  of  the  judgment  of  the  state  court,  but  in  his  final 
appeal  present  the  cause  of  his  alma  mater  with  such  resistless  power 
that  the  dignified  judges  were  spellbound,  fascinated,  enchanted? 

How  did  Colonel  Vn^s  at  Chicago,  in  his  address  of  welcome  to 
his  old  commander.  General  Grant,  win  the  favor  and  plaudits  of 
every  listener,  and  create  for  himself  at  once  a  national  reputation 
as  an  orator?  Again  in  1885,  on  the  floor  of  the  Assembly  in  this 
city,  he  supported  a  bill  for  an  appropriation  to  build  "Science  Hall." 
The  sentiment  of  the  members  was  not  favorable  to  such  a  large 
outlay.  The  University  was  not  so  strong  in  the  hearts  of  the  people 
as  now.  For  an  hour  he  portrayed  the  needs  of  the  University, — 
the  demand  for  broader  culture  and  for  a  wider  scope  of  general 
knowledge  among  the  whole  people  of  the  state;  then  he  presented 
a  statement  of  the  struggles  and  reverses  of  the  University  in  its 
early  years;. and  finally  gave  his  own  experience  as  a  student.  No 
one  who  heard  that  speech  can  ever  forget  it.  It  was  given  in  a 
good  cause.  It  was  a  rare  combination  of  fact,  hope,  sentiment,  and 
pathos.  It  resulted  in  a  liberal  appropriation,  and  the  great  Uni- 
versity and  its  beautiful  surroundings  stood  In  a  new  light  after 
that  address.  The  feeling  of  indifference  among  the  legislators 
changed  to  a  feeling  of  respect  and  pride.  He  had  vanquished  all 
opposition. 

How  is  it  that  all  juries  and  judges  in  our  state  and  federal  courts, 
who  have  listened  to  him.  bear  such  uniform  testimony  to  his  power, 
his  eloquence,  his  lucid,  convincing  argument? 

The  reason  therefor  is  found  in  the  physical,  mental,  and  spiritual 
make-up  of  the  man  himself.    It  is  a  rare  gift  of  the  Divine  Creator. 
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Wtien  a  man  has  it  as  Colonel  Vilas  did,  he  is  more  powerful  than 
an  army  with  weapons  and  banners.  Possessing  that  gift  in  a  very 
large  degree,  together  with  untiring  energy  and  the  lifelong  habit 
of  hard  work,  be  became  while  yet  a  young  man  one  of  the  strongest 
and  most  successful  lawyers  of  this  country.  In  addition  to  that 
gift  and  habit  he  had  what  is  very  rare  among  orators — ^most  excel- 
lent judgment  in  all  matters  and  methods  of  business.  Thus  equipped, 
he  was  the  only  man  in  this  state  who  was  ever  transferred  from 
his  private  law  office  to  the  President's  cabinet.  Under  his  manage- 
ment as  Postmaster  General  he  improved  the  department  greatly. 
He  was  not  content 'to  be  simply  the  holder  of  a  very  important 
office,  but  he  labored  intensely  and  incessantly  to  make  that  branch 
of  the  public  service'  as  efficient  and  valuable  as  possible.  Later  he 
was  transferred  to  the  Interior  Department,  and  again  he  bent  all 
his  energy  to  the  improvement  of  national  affairs. 

A  year  or  so  after  his  labor  in  the  Cabinet  was  ended  the  legisla- 
ture of  this  state  selected  him  for  the  United  States  Senate,  at  a 
time  when  the  financial  policy  of  our  government  was  in  a  condition 
of  dangerous  uncertainty.  During  Cleveland's  second  administration 
he  was  one  of  the  strongest  and  most  valued  supporters  of  the  Presi- 
dent in  his  effort  to  secure  a  safe,  conservative  financial  policy.  To 
his  sound,  clear  judgment,  and  to  his  persistent  effort  in  the  face 
of  bitter  opposition  by  some  of  his  party  friends,  this  nation  is 
largely  indebted  for  the  firm  foundation  upon  which  our  financial 
policy  now  rests. 

His  active  and  useful  career  as  a  statesman  ended  with  his  Sen- 
atorial term  in  1897.  The  Democratic  convention  of  1896  closed  in 
practical  disruption  of  his  party.  He  urged  the  adoption  of  some 
very  important  principles  in  the  platform.  They  were  overruled,  and 
he  returned  to  private  life. 

I  do  not  know  why  he  gave  up  his  profession  at  this  time — when 
he  could  have  enjoyed  a  most  successful  practice,  but  there  are  some 
facts  which  may  have  influenced  him.  The  twelve  years  of  unre- 
mitting toil  in  the  service  of  the  state  and  nation  and  as  a  promi- 
nent leader  of  his  party  had  impaired  his  health.  One  of  his  daugh- 
ters died  while  he  was  Senator.  His  only  son  passed  away  shortly 
after  his  term  ended.  Only  one  child  remained.  His  large  business 
interests,  long  neglected,  claimed  his  attention.  Possibly  his  am- 
bition to  win  a  still  greater  record  at  the  bar  did  not  appeal  to  him 
as  strongly  at  the  age  of  fifty-eight  as  it  did  in  his  younger  days. 
Perhaps  the  glory  or  glamour  of  fame  had  lost  some  of  its  luster 
for  him.  I  am  persuaded,  however,  that  he  never  lost  his  love  for 
the  profession  in  which  he  had  achieved  such  great  success.  But 
few  men  were  so  well  equipped  for  the  practice  as  he.  Nature  had 
endowed  him  very  richly, — and  he  was  a  most  untiring  student, — 
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and  a  most  delightful  teacher  of  law  at  the  University.  For  some 
reason  he  gave  up  the  active  practice. 

I  think  the  state  gained  thereby.  During  the  last  decade  of  his 
life  he  was  one  of  its  most  useful,  public-spirited  citizens.  He  could 
not  be  idle.  He  was  not  built  for  leisure,  and  so  it  came  to  pass 
that  he  found  real  pleasure  in  doing  good  things  for  his  home  city, 
and  in  planning  broad  schemes  for  the  benefit  of  the  state.  From 
early  boyhood  he  had  been  a  leader,  whether  at  the  bar,  in  legisla- 
tive bodies,  m  the  Cabinet,  or  in  business.  In  his  declining  years 
he  was  glad  to  give  his  service  to  the  needs  of  the  state.  I  am  sure 
that  he  took  great  delight  in  planning  for  a  broad  and  more  accessible 
culture  at  the  State  University. 

He  was  arduously  engaged  in  the  service  of  the  state  when  a  sud- 
den stroke  disabled  him  and  ended  his  active,  useful  life.  During 
the  few  weeks  that  he  was  prostrated  he  was  the  object  of  tender 
sympathy  from  friends  all  over  the  Union.  He  became  the  center 
of  the  people's  hope,  love,  and  prayerful  interest.  But  recovery  was 
not  to  be.  The  people  of  this  whole  commonwealth  knew  him,  loved 
him,  and  now  regret  his  death.  We  miss  him  not  only  In  the  court 
room,  where  his  voice  has  been  heard  so  many  times  with  marvelous 
Influence,  but  everywhere  about  the  city  and  state.  In  fact  this 
city  seems  lonesome  without  him. 

We  honor  and  respect  him  for  his  great  achievements  as  a  lawyer,, 
a  statesman,  and  a  public  benefactor.  Those  who  associated  with 
him  will  always  cherish  the  memory  of  his  delightful  presence  and 
companionship.  With  sincere,  heartfelt  sorrow,  we  say  farewell, 
and  fare  thee  well,  and  if  forever,  still  forever  fare  thee  well. 

Mr.  A.  R  Bushnell  of  Madison  then  said : 

May  it  please  the  Court: — As  one  of  the  older  members  of  the  Wis- 
consin bar  who  knew  our  deceased  brother  Colonel  Vilas  throughout 
all  his  connection  with  It;  and  as  a  comrade  of  his  in  the  Union 
army  of  1861:  as  a  colleague  of  his  in  the  Fifty-second  Congress  of 
the  United  States,  though  in  the  House  and  he  In  the  Senate;  as 
one  who  always  enjoyed  his  friendship  and  often  profited  by  his 
kindly  acts  done  in  my  behalf,  sometiines  in  ways  unknown  even 
to  myself  until  long  after  the  fact;  as  a  great  admirer  of  his. com- 
manding ability  and  ample  capacity  for  whatever  he  undertook  as 
a  lawyer,  soldier,  statesman,  business  man,  good  citizen,  patriot,  and 
lover  of  his  fellowmen,  I  trust  it  will  not  be  deemed  inappropriate 
that  I,  here  and  now,  add  a  brief  and  humble  tribute  to  his  memory. 

It  is  chiefly  as  a  lawyer  that  we  ought  on  this  occasion  to  regard 
the  memory  of  Senator  Vilas — or  Colonel  Vilas,  as  I  love  best  to 
name  him;  and  as  such  he  stood  pre-eminent.  But  to  the  lawyer 
no  field  of  knowledge  and  usefulness  comes  amiss  and  he  should  be 
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always  and  everywhere  a  patriot.  It  was  the  fortune  of  Colonel 
Vilas  to  be  called  to  other  scenes  of  activity,  where  he  came  in  con- 
tact with  some  of  the  most  eminent  minds  of  his  day;  and  nowhere 
did  he  fail  to  fully  meet  the  requirements  of  the  occasion.  He  did 
not  hesitate  to  risk  his  life  for  his  country  in  the  day  of  her  great 
peril.  In  the  army  and  on  the  battlefield  he  was  a  brave  soldier, 
and  always  had  the  love  and  confidence  of  his  brother  officers  and 
of  his  men.  In  the  halls  of  Congress,  in  the  cabinet  of  our  nation's 
chief  executive,  and  on  the  platform,  he  was  a  most  eloquent  and 
convincing  champion  of  the  rights  and  interests  of  the  people,  and 
stood  among  the  foremost  moldera  and  controllers  of  thought  and 
action. 

But  much  as  we  admired  him  as  a  lawyer,  soldier,  statesman.  It 
is  the  life  he  lived  among  us  here  at  home  in  Wisconsin,  and  in  Madi- 
son, the  place  he  here  filled,  and  what  he  did  here,  that  we  have 
mostly  in  mind  at  this  time.  Born  in  Vermont  in  1840,  a  state  often 
said  to  be  a  good  place  to  emigrate  from,  he  came  to  Madison  with 
his  father.  Judge  Levi  B.  Vilas,  and  his  family  in  1851.  He  was 
chiefly  educated  in  our  common  schools  and  our  own  University.  To 
his  inheritance  of  New  England  thrift  and  frugality  he  added  a  cor- 
rect business  judgment  and  a  vast  capacity  for  business,  through 
which  he  was  enabled  to  accumulate  one  of  the  largest  fortunes  in 
the  state.  But  it  is  not  by  the  vulgar  standard  of  money  that  we 
would  measure  the  worth  of  our  deceased  brother,  but  by  his  sterling 
qualities  as  a  man,  and  what  he  did,  in  this  good  world  of  ours,  for 
himself,  for  those  around  him,  his  country,  and  his  fellow  men. 

To  those  who  would  make  a  show  and  parade  in  the  giving  of 
charity.  Colonel  Vilas's  purse  strings  were  often  tightly  drawn.  But 
in  the  quiet  and  judicious  giving  of  his  money  and  services  for  the 
relief  of  those  in  real  need,  for  the  good  of  the  state,  and  in  broad 
and  comprehensive  charities,  he  was  most  liberal. 

And  so  it  was  that  when  he  felt  his  physical  powers  failing,  and 
the  end  of  his  earthly  journey  came  in  view,  the  master  motive  of 
his  life  assumed  its  sway,  and  he  devised  that  grand  scheme  of  benefi- 
cence to  his  fellow  men  embodied  in  his  last  will,  by  providing, 
l\rst  for  his  family,  and  then  that  his  great  fortune  should  go  on 
accumulating  and  be  devoted  to  the  upbuilding,  perpetuity,  and  use- 
fulness of  the  University  of  Wisconsin. 

What  could  have  been  a  more  gracious  consummation  of  a  noble 
life?  The  results  of  all  his  labors  finally  go  and  are  devoted  to  the 
good  of  his  fellow  men. 

"Abbu  Ben  Adhem  (may  his  tribe  Increase! ) 
Awoke  one  night  from  a  deep  dream  of  peace. 
And  saw  within  the  moonlight  in  his  room. 
Making  it  rich  and  like  a  lily  in  bloom. 
An  angel  writing  in  a  book  of  gold. 
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Exceeding  peace  had  made  Ben  Adhem  bold. 

And  to  the  presence  In  the  room  he  said, 

'What  writest  thou? — The  vision  raised  its  head. 

And  with  a  look  made  of  all  sweet  accord, 

Answered,  The  names  of  those  who  love  the  Lord.' 

'And  is  mine  one?'  said  Abou.    'Nay,  not  so/ 

Replied  the  angel, — Abou  spoke  more  low. 

But  cheerly  still;  and  said,  'I  pray  thee,  then. 

Write  me  as  one  that  loves  his  fellow  men.' 

The  angel  wrote,  and  vanished.    The  next  night 

It  came  again,  and  with  a  great  wakening  light. 

And  showed  the  names  whom  love  of  God  had  blessed; — 

And  lo!  Ben  Adhem's  name  led  all  the  rest." 

In  the  great  book  of  gold,  the  account  of  Colonel  Vilas's  life  is 
closed.  No  fear  but  that  his  name  therein  is  written  high  up  in  the 
roll  of  those  "whom  love  of  God  had  blessed;"  and  that  his  debits, 
if  any  there  set  down,  are  balanced  in  full  by  the  final  entry  of 
'Well  done." 

What  though  the  provisions  of  his  will  are  so  framed  as  to  make 
for  himself  and  family  a  name  and  fame  that  shall  be  perpetuated 
down  through  all  the  coming  generations  of  our  state!  The  desire 
to  be  so  remembered,  when  sought  by  such  methods  as  those  which 
he  employed,  is  a  most  noble  and  laudable  ambition.  And  it  is  not 
from  what  he  has  bestowed,  alone,  that  mankind  may  hope  to  profit 
by  his  example.  To  all  the  possessors  of  great  wealth  he  has  pointed 
out  and  elaborated  the  way,  and  said,  "Go  thou  and  do  likewise." 

This  bar,  this  city  and  community,  his  business  associates,  and  the 
state  of  Wisconsin,  will  long  cherish  the  itaemory  of  Colonel  Vilas, 
and  deeply  mourn  his  departure.  We  are  prone  to  think  that  his 
passing  over  the  river,  and  within  that  dark  shadow  which  swallows 
up  all  things  human,  came  all  too  soon.  What  might  have  been,  had 
he  lived  longer,  only  the  eye  of  Omniscience  can  fathom.  In  view 
of  what  is,  and  what  might  have  been,  it  may  well  be  that  he  him- 
self would  not  regard  his  departure  as  untimely.  As  it  is,  we  that 
are  left,  his  state  and  country,  had  and  enjoyed  all  the  benefits 
which  his  great  learning  and  faculties  could  give,  without  stint  or 
diminution,  up  to  the  time  he  was  stricken  with  his  last  sickness; 
and  by  his  will  he  has  made  us  all  his  heirs. 

We  cannot  doubt  that  all  the  officials  of  Wisconsin  and  of  our 
University  will  have  the  wisdom  and  integrity  to  faithfully  admin- 
ister and  carry  out  the  scheme  of  Colonel  Vilas's  great  benefaction, 
to  Its  full  fruition,  as  so  elaborately  planned  and  directed  in  his  last 
will.  Failure  in  the  most  earnest  and  persistent  efforts  so  to  do 
would  justly  bring  upon  them  the  execration  of  all  good  citizens. 

Colonel  Vilas,  in  his  life's  work,  seems  to  have  learned  well  the 
lesson  that  the  great  secret  of  human  happiness  lies  in  doing  good 
to  others;  and  that  man  always  does  the  best  he  can  for  himself 
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when  he  does  the  best  he  knows  for  his  fellow  man.  And  so.  In 
that  life  work  of  his  he  has  builded  for  himself  a  monument  more 
lasting  than  bronze  or  granite;  more  sublime  than  the  regal  eleva- 
tion of  the  pyramids;  which  neither  the  wasting  rains,  the  dissolTing 
frosts,  and  ice  and  snows  of  winter,  the  fierce  tornado  or  northwest 
blizzards,  or  the  innumerable  succession  of  years,  with  the  changlni^ 
flight  of  seasons,  shall  be  able  to  demolish. 
May  he  rest  in  peace;  and  God  keep  his  memory  green! 

Mr.  Neal  Brown  of  Wausau  then  spoke  as  follows : 

May  it  please  the  Cowr*  >— The  task  of  the  eulogist  is  not  always 
an  easy  one.  It  is  difficult  to  weigh  and  estimate  in  due  proportion 
the  character  of  the  dead  and  not  be  Influenced  by  the  sense  of  per- 
sonal loss.  Tet  here,  in  this  remembrance  of  Colonel  Vilas,  we  can 
freely  and  without  constraint  voice  with  like  earnestness  and  truth 
the  affection  of  deep  friendship  and  our  respect  and  appreciation  for 
him  as  a  distinguished  figure  in  our  public  life. 

Shakespeare  has  said  that  men's  faults  are  written  in  brass;  their 
virtues  in  the  running  water.  But  in  this  record  of  the  worth  of 
our  dead  friend  we  can  perpetuate  no  testimony  of  weakness  or 
shame.  He  was  a  strong  man  among  strong  men.  With  men  of 
distinguished  citizenship,  he  was  easily  among  the  foremost.  His 
most  striking  characteristic  was  his  great  efficiency.  As  soldier, 
scholar,  orator,  statesman,  lawyer,  and  man  of  affairs  he  was  equal 
to  all  tasks,  and  he  settled  all  problems  with  the  hand  of  power. 

I  think  it  was  Lowell  who  has  told  of  how  he  felt  when  the  news 
came  to  him  of  Webster's  death.  He  said  that  for  many  days  he 
suffered  an  acute  sense  of  personal  and  irreconcilable  loss;  as  if  a 
mighty  personality  had  been  removed  from  the  earth,  leaving  a  great 
void:  the  sky  was  shadowed  and  the  world,  with  Webster  gone  from 
it,  seemed  meaner  and  smaller. 

So,  I  think,  we  all  felt  when  we  heard  of  the  death  of  Colonel 
Vilas.  For  us,  who  loved  and  honored  him  living,  his  place  in  this 
commonwealth  cannot  be  filled. 

Mr.  Burton  Hanson  of  Milwaukee  was  unable  to  be  pres- 
ent in  person,  but  forwarded  the  following  tribute  which  was 
ordered  to  be  incorporated  with  the  proceedings : 

May  it  please  your  Honors:— I  knew  Colonel  Vilas  for  more  than 
a  Ihird  of  a  century,  and  accounted  him  among  the  best  of  my 
friends.  To  have  known  him  and  enjoyed  his  friendship  was  a  privi- 
lege to  which  any  one  might  well  look  back  with  the  deepest  satis- 
faction. I  was  a  student  in  the  office  of  Mr.  Cottrill,  with  whom 
Colonel  Vilas  was  associated  as  one  of  the  revisers  of  the  Statutes 
of  1878,  and  there,  at  my  very  entrance  upon  the  profession  which 
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Colonel  ViULs  had  already  adorned  with  such  consummate  ability 
and  distinguished  services,  he  gave  to  me  that  kindly  interest  and 
genuine  friendship  which,  from  the  older  and  successful  practi- 
tioner, has  always  been  such  signal  help  and  encouragement  to  the 
young  lawyer,  with  all  his  future  before  him. 

Colonel  YiLAS  was  always  devoted  to  the  highest  ideals  of  our  pro- 
fession, and  he  regarded  with  utmost  seriousness  the  hopes  and  am- 
bitions of  those  who  chose  to  give  their  lives  to  its  activities.  And 
it  is  probable  that  no  finer  tribute  can  be  paid  to  his  memory  than 
the  gratitude  of  those  to  whom,  in  their  youth  in  the  law,  he  gave 
the  impetus  of  sympathy  and  encouragement.  Among  these  I  count 
myself,  and  It  would  be  difQcult  to  estimate  the  influence  upon  my 
after  life  which  the  generous  and  kindly  interest  he  gave  me  in 
those  early  days  has  been  in  forming  my  respect  for  the  traditions 
of  the  profession,  my  admiration  for  his  achievements  and  the  con- 
sequent ambition  to  live  as  near  as  might  be  to  the  ideals  which  his 
early  friendship  impressed  upon  my  life. 

And  Colonel  Vn.AS,  as  a  lawyer  and  as  a  citizen,  might  well  in- 
spire in  youth  the  highest  ideals.  His  career  in  the  practice  of  his 
profession  is  a  tribute  to  the  persistence  of  industry;  and  industry, 
after  all.  is  genius.  He  mastered  his  cases,  and  his  learning  illumi- 
nated the  records  of  this  and  many  other  courts.  He  served  his 
country  in  the  hour  of  her  need  with  the  fidelity  and  devotion  that 
he  gave  to  his  profession,  and  rose  in  that  emergency  to  the  dis- 
tinction which  his  personality  always  commanded.  In  the  civil  and 
administrative  councils  of  the  state  and  nation  he  attained  a  high 
position,  and  gave  to  the  administration  of  government  the  benefit 
of  his  wisdom  and  experience. 

But  perhaps  better  and  greater  than  all  these  successes  and  tri- 
umphs was  the  position  he  occupied  as  a  private  citizen,  when,  hav- 
ing laid  aside  many  of  the  activities  through  which  he  had  won  dis- 
tinction, he  came  to  spend  the  later  years  of  his  life  among  his  neigh- 
bors and  his  friends  in  the  fullest  measure  of  their  confidence,  re- 
spect, and  esteem.  While  it  is  the  personality  of  the  man  that  wins 
fame  and  position,  at  the  final  analysis  the  personality  is  worth  more 
than  the  distinction  which  it  wins.  And  of  Colonel  Vilas,  after  all 
the  important  history  of  his  life  is  written,  it  may  be  added  beyond 
and  above  everything  else,  that  he  merited  and  held  the  confidence 
and  respect  of  every  one.  and  commanded  to  an  unusual  degree  the 
deep  affection  of  his  fellow  men. 

The  calm,  strong  mind,  the  stately  equipoise,  the  broad  equity, 
the  inspiring  truth,  the  wonderful  personality  and  commanding  pres- 
ence of  Colonel  Vilas  have  left  their  impress  upon  us  all,  and  he  will 
not  soon  be  forgotten.  The  characteristics  which  he  possessed  in 
such  marked  degree,  he  exemplified  in  that  every-day  life  whose  bur- 
dens we  bear  and  whose  vicissitudes  are  to  us  such  a  mystery. 
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On  behalf  of  the  court  Mr.  Justice  Dodge  responded : 

With  the  death  of  William  Freeman  Vilas  terminated  a  career 
almost  without  parallel  for  brilliancy  of  achievement  in  various  fields 
of  action,  for  conscientious  devotion  to  high  ideals,  and  enthusiastic 
and  beneficent  service  to  his  fellow  men.  I  falter  in  presence  of 
the  duty  to  attempt  even  the  most  formal  characterization  of  the 
man  or  the  life.  Would  that  his  own  illimiinating  eloquence  might 
be  brought  to  the  task! 

Primarily,  of  course,  this  court  and  Its  bar  appreciate  and  may 
fittingly  memorialize  the  services  of  Mr.  Vilas  as  a  lawyer,  devoted 
to  the  establishment  and  administration  of  a  system  of  jurisprudence 
which  shall,  so  far  as  lies  within  the  powers  of  finite  human  nature, 
assure  Justice,  and  equality  of  right  and  opportunity,  to  all.  In  that 
field  he  was  magnificent.  With  complete  and  lucid  comprehension 
of  those  great  fundamental  principles  of  right  and  justice  on  which 
all  law  must  rest,  and  of  those  rules  of  the  common  law  which  the 
experience  of  centuries  has  established  as  essential  to  the  practical 
efficacy  of  its  principles,  his  powerful  and  accurate  intellect  enabled 
him  to  discriminatingly  make  application  of  those  principles  and 
rules  to  concrete  situations,  and  his  impressive  diction  and  crystal- 
line clearness  of  argument  gave  to  courts  the  enlightening  aid  of  his 
thought  and  learning  in  every  case.  But  while  unexcelled  as  an  ad- 
vocate and  always  zealous  that  the  best  word  should  be  said,  the 
most  convincing  reason  urged,  for  his  client's  cause,  he  was  ever 
the  true  lawyer,  the  devoted  and  loyal  champion  of  the  law  in  Its 
most  perfect  purity  and  integrity.  His  creed  and  guiding  principle 
was  feelingly  spoken  to  the  law  class  of  1876,  where,  likening  the 
law  student  to  the  aspirant  for  knighthood  in  the  days  of  chivalry, 
he  said: 

"The  obligations  of  knightly  duty,  the  qualities  of  heart  and  mind 
which  shone  in  the  cavalier  in  an  age  of  war,  are  typical  of  the  obli- 
gations of  the  lawyer's  duty  and  the  qualities  which  make  him  Illus- 
trious amid  the  tribulations  of  peace. 

"Beginning  with  the  beginning  of  human  judicature,  the  profes- 
sion of  the  law  has  risen,  in  character  and  usefulness,  with  the 
growth  of  perfection  in  the  law.  As  justice  is  more  exactly  admin- 
istered, its  administrators  increase  in  honor.  As  human  law  ap- 
proaches more  nearly  the  discovery  of  its  Divine  pattern,  its  min- 
isters come  to  wear  the  livery  of  the  servants  of  Heaven.  Thus  its 
chart  of  honor  lies  in  its  very  position.  Whatever  else  may  be  good, 
whatever  dignified,  whatever  honorable,  it  cannot  be  denied  to  this 
profession,  that  all  the  affairs  of  men  yield  no  pursuit  which  can 
surpass  it  in  the  excellence,  the  dignity,  the  honor,  which  its  very 
nature  demands." 
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To  such  principles  as  these  he  was  ardently  devoted,  and  amid  the 
engrossing  practical  labors  of  an  exceptionally  busy  career  his  acts 
in  exaltation  and  perfection  of  the  law  itself  have  been  many,  far 
too  numerous  to  be  catalogued  here.    A  few  may  be  mentioned: 

Admitted  to  the  bar  of  this  court  in  1860  while  still  in  his  nonage, 
his  professional  career  was  interrupted  by  patriotic  and  distinguished 
military  service  in  the  civil  war,  after  which  he  resumed  his  chosen 
profession  with  all  ardor.  In  1868  he,  in  association  with  others, 
laid  the  foundations  of  that  College  of  Law  which  has  been,  and  is, 
so  potent  an  influence  for  the  elevation  of  legal  education  and  ideals 
in  this  and  other  states,  and  to  that  school  he  gave  nearly  twenty 
years  of  valuable  service.  In  1874,  in  collaboration  with  his  partner 
of  beloved  memory,  Edwin  E.  Bryant,  he  gave  to  us  an  annotated 
edition  of  the  reports  of  the  decisions  of  this  court  of  such  complete- 
ness and  accuracy  that  it  has  ever  since  been  standard.  In  1877  he, 
in  association  with  others,  performed  the  monumental  work  of  com- 
piling and  originating  a  scientific  and  comprehensive  revision  of  the 
entire  statute  law  of  the  state,  which  is  still  the  model  and  design 
to  which  all  subsequent  legislation  is  but  addition,  amendment,  and 
modification.  Nor  can  we  fall  to  commemorate  his  uniform  en- 
thusiastic response  to  every  call  upon  his  effective  advocacy,  unself- 
ishly and  disinterestedly  given  in  aid  of  whatever  might  promote 
the  comfort,  convenience,  dignity,  or  respect  of  this  court;  of  which, 
as  should  be  remembered,  he  was  Invited  to  become  the  Chief  Jus- 
tice in  succession  to  Chief  Justice  Dixok  In  1874. 

Not  content  with  labors  In  the  professional  field,  enough  to  fill  an 
ordinary  life,  he  was  Imbued  with  zealous  sense  of  civic  duty,  which, 
in  her  citizens,  must  ever  be  the  anchor  of  hope  for  the  success  of 
our  republican  government  This  sentiment  he  spoke  In  characteriz- 
ing the  Ideal  lawyer,  thus: 

"Nor  ever  will  he  sit  in  honor  with  the  benchers  who  reckons  the 
law  but  a  trade,  secludes  himself  from  public  afTairs,  and  peddles  to 
his  selfishness  the  service  he  owes  the  country  whose  laws  he  pro- 
festes  to  administer." 

He  spoke  it  again  and  again  in  deeds  through  life.  Breaking  his 
career  almost  at  its  threshold,  he  gave  the  early  years  of  his  man- 
hood to  military  service  in  the  hour  of  his  country's  need.  The  fol- 
lowing years  of  active  professional  labors  were  characterized  by  such 
services  to  the  profession  and  the  community  as  have  been  men- 
tioned, and  by  ever  recurring  response  to  demands  on  his  abilities 
and  eloquence  as  writer  and  orator  in  aid  and  support  of  plans  and 
policies  for  public  welfare,  both  political  and  nonpartisan.  Many 
years  were  given  to  the  care  and  advancement  of  the  University  as 
Regent  and  otherwise,  and  such  services  were  never  of  the  perfunc- 
tory nor  merely  advisory  type,  but  thrilling  with  ardor  and  devotion 
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which,  supplemented  by  his  complete  mastery  of  policy  and  business 
detail  and  his  exceptional  administrative  and  executive  abilities, 
made  such  service  incalculably  valuable  Always  devoted  to  the  prin- 
ciples of  the  Democratic  party  as  the  foundation  upon  which  he  be- 
lieved the  highest  development  of  a  free  government  and  true  civili- 
zation must  rest,  he  was  called  to  the  cabinet  of  President  Cleveland 
in  1885,  first  as  Postmaster  General  and  later  as  Secretary  of  the 
Interior.  Nurtured  upon  the  maxim  of  his  father,  "Perversion  of 
public  office  to  private  ends  is  moral  treason,"  he  was  signally  quali- 
fied to  aid  his  chief  to  make  into  a  living,  guiding  principle  the 
truism,  "Public  office  is  a  public  trust."  I  may  not  here  enlarge  upon 
the  public  services  rendered  during  this  period  further  than  to  say 
that  to  no  man  more  than  to  Mr.  Vilas  was  President  Cleveland  in- 
debted for  loyal,  sagaoious  counsel  and  aid  in  framing  or  enforcing 
the  policy  of  his  administration,  and  that  the  conduct  of  the  two 
great  executive  departments  of  the  national  government  under  Mr. 
Vilas  was  well-nigh  without  parallel  for  comprehensive  and  broad- 
minded  efficiency.  In  1891  came  a  unanimous  call  to  represent  his 
state  in  the  Senate  of  the  United  States,  where  his  brilliant  services 
in  the  cause  of  good  government,  justice,  and  liberty  placed  him  high 
upon  the  roll  of  American  statesmen  and  patriots.  The  turn  of  the 
political  wheel  returned  him  to  private  life,  and  a  few  years  of  active 
devotion  to  general  business  enabled  his  exceptional  energy  and 
sagacity  to  win  for  him  a  noble  fortune,  which  we  now  know  was 
sought  from  no  sordid  or  selfish  motive,  but  for  a  high  and  benevo- 
lent purpose.  This  period  witnessed  some  seven  years  of  renewed 
service  as  Regent  of  the  University.  The  last  years  of  his  life  saw 
him  a  member  of  the  commission  for  construction  of  our  new  capitol, 
the  duties  of  which  position  he  made  to  almost  engross  his  time  and 
energies;  and  his  administrative  ability,  business  grasp,  and  impec- 
cable integrity  have  marked  Wisconsin's  experience  in  capitol  build- 
ing as  almost  unique.  His  death  alone  terminated  his  labors  upon 
this  task. 

He  leaves  a  striking  list  of  material  monuments  to  his  public  serv- 
ice. The  beautiful  Congressional  Library  at  Washington,  commenced 
and  largely  constructed  under  his  management;  many  of  the  finest 
of  the  University  buildings;  the  Historical  Society's  library  build- 
ing; the  charming  park  in  Madison,  donated  in  memory  of  his  de- 
ceased son;  the  memorial  to  his  Wisconsin  comrades  in  the  historic 
siege  of  Vicksburg;  and  finally  our  state  capitol,  already  looming 
impressively  in  the  landscape  he  loved  so  well,  are  among  them. 

This  career,  so  filled  with  labor  and  achievement  in  public  service, 
was  crowned  by  the  munificent  gift  of  all  its  material  fruits  to  the 
state  he  loved  so  well  and  in  which  he  gloried,  to  be  used  in  the 
education  and  elevation  of  her  individuals,  in  which  must  ever  ulti- 
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mately  rest  the  safety  and  welfare  of  body  politic  and  all  free  gov- 
ernment and  tme  civilization. 

This  memorial  mast  close, — ^all  too  long  for  the  place  and  occasion, 
^U  too  short  for  the  subject;  but  not  without  at  least  one  word  to 
express  the  affectionate  regard  and  admiration  of  those  who  were 
favored  with  intimate  view  of  his  personal  character  and  high  ideals 
in  association  with  him  in  his  plans  and  labors  for  public  good. 
To  them  his  memory  will  be  of  sweet  savor  amid  their  grief  and 
bereavement  over  the  all  untimely  end. 

His  life,  full  and  eventful,  was  wonderfully  rounded  in  achieve- 
ment. Distinguished  as  a  soldier,  a  lawyer,  law-maker  and  states- 
men, business  man  and  financier,  he  may  at  the  end  be  writ  down 
^'as  one  who  loved  his  fellow  man." 


Digitized  by 


Google 


Digitized  by 


Google 


CASES  DETERMINED 


IT  THB 


August  Term,  1908. 


Haitsahav  and  another,  Appellants,  tb.  Citt  ow  Janbs- 
viLLE,  Bespondent 

October  tZ~^November  10, 1908. 

Municipdi  corporatianM:  Claims:  AmhigiUty:  Appeal  from  action  of 
comTnon  council:  Statutes:  Construction:  Jurisdiction^  defects. 

1.  A  claim  filed  against  a  city  entitled  "City  of  J.  to  H.  and  L.,  at- 

torneys for  B.,"  Is  ambiguous  as  to  the  ownership  of  the  de- 
mand. 

2.  While,  under  statutes  providing  for  the  manner  in  which  BP" 

peals  may  be  taken  from  inferior  bodies  or  tribunals  to  the 
circuit  court,  failure  to  comply  in  every  substantial  particular 
with  the  statutory  requirements  pertaining  thereto  is  usually 
held  fatal  to  the  jurisdiction  of  the  appellate  court  over  the  sub- 
ject matter  of  the  action,  it  is  not  promotive  of  the  ends  of 
justice  to  unduly  extend  the  application  of  such  rule  beyond 
questions  fairly  akin  to  those  presented  by  the  cases  passed 
upon. 

3.  No  great  formality  Is  required  in  reference  to  the  form  in  which 

claims  are  to  be  presented  against  a  municipality. 

4.  A  mere  ambiguity  as  to  the  ownership  of  a  claim  filed  against  a. 

municipality  is  not  a  defect  affecting  the  jurisdiction  of  the  cir- 
cuit court  on  appeal,  where  the  appeal  is  taken  by  the  true 
owner  from  a  disallowance  made  on  the  merits  of  the  claim. 

5.  A  claim  filed  against  the  defendant  city,  entitled  "City  of  J. 

to  H.  and  L.,  attorneys  for  B.,"  was  disallowed  on  the  merits  by 
the  common  council.  H.  and  L.,  who  asserted  ownership  of  the 
claim  aAd  that  it  was  filed  as  their  claim,  appealed  from  the  ao- 
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tlon  of  the  common  oouncil.  On  a  motion  to  dismiss  the  appeal 
H.  and  L.  offered  oral  testimony  tending  to  show  that  they 
were  in  fact  the  owners  of  the  claim  filed,  which  proof  was  re- 
jected as  immaterial  and  the  appeal  dismissed.  Held,  that  such 
proof  should  hare  been  received,  and,  in  the  event  that  H.  and 
Lh  were  able  to  establish  ownership  when  the  appeal  was  taken, 
they  should  have  been  permitted  to  prosecute  the  same. 

Appeal  from  an  order  of  the  circuit  court  for  Bock 
county:  Geobox  Gbimm,  Circuit  Judge.     Reversed. 

Thia  is  an  appeal  from  an  order  dismissing  an  appeal 
prosecuted  by  the  plaintiffs  from  the  disallowance  of  a  daim 
by  the  common  council  of  the  city  of  Janesville.  On  No- 
vember 27,  1905,  a  claim  was  filed  with  the  city  derk  of  said 
city,  entitled  as  follows:  "City  of  Janesville  to  HanraJian 
and  Lvndquist,  Attorneys  for  M,  J.  Benson."  The  amount 
claimed  was  $13,950.40.  The  claim  was  founded  upon 
extra  work  alleged  to  have  been  performed  in  connection 
^th  the  construction  of  sewers  in  the  city  of  Janesville. 
The  city  oouncil  allowed  $121.20  on  account  of  items  con- 
tained in  the  bill  and  disallowed  the  balance.  Before  final 
action  was  taken  upon  the  bill  as  filed  it  was  referred  to  the 
committee  on  sewerage,  which  committee  made  a  report 
thereon,  in  which  report  the  claim  was  referred  to  as  that  of 
'*M.  J.  Benson  and  Hanrahan  and  Lindquist/'  This  report 
was  adopted  by  the  common  oouncil.  The  appeal  from  the 
disallowance  was  taken  by  B.  T.  Hanrahan  and  A.  H.  Lind- 
quisl.  AiiBT  the  appeal  was  taken,  on  motion  of  the  de- 
fendant an  order  was  made  by  the  circuit  court  requiring 
formal  pleadings  to  be  filed,  which  order  was  complied  with. 
Thereafter  the  defendant  moved  to  dismiss  the  appeal  be- 
cause the  same  was  not  taken  by  M.  J.  Benson,  the  party  who 
it  was  alleged  filed  the  claim.  The  circuit  court  held  that 
the  claim  filed  was  uncertain  and  indefinite  as  to  who  in  fact 
owned  it,  and  that  it  did  not  appear,  in  any  event,  to  be  that 
of  the  plaintiff,  and  therefore  the  court  failed  to  acquire  any 
jurisdiction  of  the  appeal,  whereupon  the  order  of  dismissal 
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complained  of  was  entered.  It  appears  from  the  complaint 
in  the  action,  and  certain  offers  of  documentary  evidence 
made  on  the  motion,  to  dismiss,  that  the  original  sewer  con< 
tract  was  let  to  M«  J.  Benson  on  August  9,  1904.  When  the 
work  was  but  partially  completed  and  on  Marc^  20,  1905, 
BenscHi  assigned  all  his  rights  under  the  contract  to  Hanra- 
han  and  Lindquist,  and  they  in  turn  assumed  aU  of  Benson's 
obligations  thereunder.  This  assignment  was  approved  by 
the  street  assessment  committee  of  the  city  of  JanesvUle  on 
Mardi  20,  1905,  but  not  in  such  a  manner  as  to  relieve  Ben- 
son from  responsibility  in  the  event  of  his  assignees  failing 
to  perform  the  conditions  of  his  contract  On  the  same  date 
a  power  of  attorney  given  by  Benson  to  Eanrahan  and  Lind- 
([uist  was  filed  with  the  city  clerk  of  the  city  of  JanesvUle. 
The  instrument  empowered  the  plaintiffs  to  collet  and  re- 
ceive from  the  city  all  sums  due  or  to  become  due  under  the 
Benson  contract  The  plaintiffs  offered  oral  testimony  on 
the  motion  to  dismiss  tending  to  show  that  they  were  in  faot 
the  owners  of  the  claim  filed,  which  proof  was  rejected  as  im- 
material. The  error  assigned  is  that  tJie  court  was  wrong  in 
granting  the  motion  to  dismiss. 

For  the  appellants  there  was  a  brief  by  Jeffrie,  Mouat^ 
Smith  &  Avery,  and  oral  argument  by  M.  0.  Moxmt. 

E.  L.  Maxfield,  city  attorney,  and  William  0.  Wheeler^  of 
counsel,  for  the  respondent 

Babites,  J.  The  circuit  court  was  entirely  justified  in 
holding  that  the  claim  in  question  was  ambiguous  as  to  own- 
ership. If  Hcmrahan  and  Lindquist  were  filing  it  as  their 
claim,  then  it  is  not  apparent  why  they  styled  themselves  "at- 
torneys for  M.  J.  Benson."  If  they  filed  it  as  the  claim  of 
Benson,  then  the  query  arises:  Why  was  it  not  drawn  in 
some  manner  indicating  with  reasonable  certainty  that  Ben- 
son was  the  claimant,  and  that  the  Hanrahan  &  Lindquist 
Company  filed  it  as  his  attorneys  in  fact?     In  view  of  the 
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record  made  and  that  attempted  to  be  made,  the  most  probable 
conjecture  is  that  when  plaintiffs  filed  the  claim  in  question 
they  were  harboring  the  belief  that  they  could  only  assert 
their  claim  against  the  city  as  assignees  of  Benson  by  virtue 
of  the  power  of  attorney  referred  to  in  the  statement  of  facts. 
That  the  plaintiffs  in  fact  owned  the  claim,  and  intended  to 
file  it  in  their  own  behalf,  seems  apparent  from  the  record 
presented  and  from  the  rejected  offers  of  evidence. 

This  court  has  adopted  a  strict  construction  of  statutes 
providing  for  the  manner  in  which  appeals  may  be  taken 
from  inferior  bodies  or  tribunals  to  the  circuit  court  Fail- 
ure to  comply  in  every  substantial  particidar  with  the  statu- 
tory requirements  pertaining  to  such  appeals  has  usually 
been  held  fatal  to  the  jurisdiction  of  the  appellate  court 
over  the  subject  matter  of  the  action.  OshJcosh  W.  W.  Co. 
V.  OshJcosh,  106  Wis.  83,  81  N.  W.  1040;  8.  G.  109  Wis. 
208,  85  K  W.  376;  Telford  v.  Ashland,  100  Wis.  238,  75 
N.  W.  1006;  Dririkwine  v.  Eau  Claire,  83  Wis.  428,  53 
K  W.  673;  Bvllard  v.  Kuhl,  54  Wis.  544,  11  K  W.  801. 
While  these  cases  express  the  settled  law  of  the  state  upon 
questions  fairly  akin  to  those  passed  upon,  it  would  not  be 
promotive  of  the  ends  of  justice  to  unduly  extend  their  appli- 
cation. In  this  case  there  was  no  doubt  about  the  nature  of 
the  transactions  out  of  which  the  claim  arose.  There  does 
not  seem  to  have  been  any  doubt  upon  the  part  of  the  city 
that  plaintiffs  were  at  least  interested  therein.  They  had 
performed  a  large  part  of  the  Benson  contract,  and  it  is  a 
fair  assumption  that  it  was  known  to  the  city  officials  th  nt 
they  performed  such  work  as  assignees  of  Benson,  and  that 
they  were  entitled  to  whatever  might  be  owing  on  the  claim 
filed,  if  anything  was  in  fact  owing  thereon.  There  is  no 
question  of  the  city  having  any  offset  or  counterclaim  against 
Benson  that  might  not  be  pleadable  against  his  assignees. 
There  is  no  suggestion  that  on  a  trial  of  the  case  the  city  can- 
not be  amply  protected  against  any  claim  Benson  might  here- 
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after  make  on  the  same  grounds  before  any  judgment  would 
be  awarded  plaintiffs.  The  record  does  not  present  any  dif- 
ficulties in  the  way  of  administering  justice  if  the  appeal  is 
held  good.  The  order  of  dismissal  is  based  upon  grounds 
that  do  not  affect  the  merits  of  the  claim  presented,  but  if 
the  court,  for  any  reason,  failed  to  get  jurisdiction,  the  ruling 
of  the  trial  judge  must  be  upheld.  No  great  amount  of  for- 
mality is  required  in  reference  to  the  form  in  which  claims 
are  presented  to  a  municipal  corporation.  French  v.  Dunn 
Co.  68  Wis.  402, 17  N.  W.  1.  In  Marsh  v.  St.  Croix  Co.  42 
Wis.  355,  and  in  Eaton  v.  Manitowoc  Co.  40  Wis.  668,  it  was 
held  that  claims  might  in  certain  cases  be  amended  after  they 
were  filed,  particularly  where  they  were  not  sufficiently  item- 
ized. This  doctrine  seems  to  be  adhered  to  in  Miller  v. 
Crawford  Co.  106  Wis.  210,  82  N.  W.  175,  and  also  in  Outa^ 
gamie  Co.  v.  OreenvUle,  77  Wis.  165,  171,  45  N.  W.  1090. 
In  Marsh  v.  St.  Croix  Co.  the  claim  filed  was  disallowed  in 
part  because  it  was  not  properly  itemized  and  also  because 
the  party  filing  the  same  did  not  furnish  any  sufficient  proof 
of  ownership.  After  the  time  for  taking  an  appeal  from 
such  disallowance  had  expired,  the  plaintiff  filed  an  amended 
claim  obviating  the  objections  upon  which  the  county  board 
based  its  action.  This  court  held  that  the  amended  bill  was 
properly  filed  and  should  have  been  acted  upon  by  the  board. 
In  this  case  the  court  also  held  that  the  filing  of  the  claim 
was  the  commencement  of  an  action,  although  sec.  4242, 
Stats.  (1898),  had  not  then  been  enacted.  The  decision  in 
this  latter  particular  is  somewhat  limited  by  Rice  v.  Ashland 
Co.  108  Wis.  191,  84  N.  W.  189.  The  appeal  here  was 
taken  under  sec.  925 — 60,  Stats.  (1898),  which  provides 
that  in  the  event  of  a  disallowance  of  a  claim,  in  whole  or  in 
part,  "the  claimant  may  appeal  from  the  decision  disallow- 
ing said  claim  to  the  circuit  court  of  the  county  in  which  such 
-city  or  some  part  thereof  is  situated  by  causing  a  written 
Jiotice  of  appeal  to  be  served  on  the  clerk  of  such  city  within 
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twenty  days  after  the"  disallowance  of  sudi  claim,  and  by  eoc- 
fjcuting  a  bond  to  the  city  in  the  sum  of  one  hundred  and 
fifty  dollars,  with  two  sureties  to  be  approved  by  the  city 
clerk,  conditioned  for  the  faithful  prosecution  of  such  appeal 
and  payment  of  all  costs  that  shall  be  adjudged  against  the 
appellant."  No  objection  is  made  to  the  form  of  the  notice 
of  appeal  or  bond  given  on  the  appeal  in  this  case.  The  de- 
fendant contended,  and  the  circuit  court  held,  that  the 
"claimant"  did  not  take  the  appeal.  The  appellants  assert 
the  contrary.  They  offered  to  remove  the  ambiguity  as  to 
ownership  appearing  upon  the  face  of  the  claim  by  proof 
which  was  rejected.  If  the  plaintiffs  are  in  fact  the  "claim- 
ants," then  there  is  at  least  a  literal  compliance  with  the  lan- 
guage of  the  statute,  because  the  appeal  hsw  been  taken  by  the 
parties  designated  by  the  statute  as  the  proper  parties  to  take 
the  same.  By  the  ruling  of  the  circuit  court  the  plaintiffs 
were  precluded  from  showing,  if  they  might,  that  they  were 
in  fact  copartners  and  that  the  bill  was  filled  in  the  firm  name 
which  they  had  adopted.  They  were  also  precluded  from 
showing  that  after  the  filing  of  the  bill  and  before  the  appeal 
was  taken  they  acquired  the  interest  of  the  real  owner  or  own- 
ers therein. 

We  do  not  think  that  a  mere  ambiguity  as  to  the  ownership 
of  a  claim  as  filed  is  a  defect  tberein  that  is  jurisdictional,, 
where  an  appeal  is  taken  by  the  real  owner  from  a  disallow- 
ance made  on  the  merits  of  the  claim.  The  city  coimcil 
might  very  properly  refuse  to  act  upon  the  claim  until  it  was 
made  definite  and  certain,  or  it  might  disallow  the  claim  be- 
cause it  was  indefinite  or  uncertain  as  to  ownership.  Such 
action  would  enable  the  owner  to  amend  his  claim.  But* 
where,  as  here,  the  city  council  acted  upon  the  claim  filed, 
and  the  appeal  was  taken  by  the  parties  who  assert  ownership 
to  the  claim,  and  further  assert  that  they  filed  it  as  their 
claim,  and  where  the  city  is  not  precluded  frem  interposing 
any  legitimate  defense  it  may  have,  we  conclude  that  plaint- 
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iffs  should  be  permitted  to  show,  if  they  can,  that  they  are  in 
fact  the  sole  owners  of  the  claim  and  that  they  filed  the  same 
as  their  claim  in  the  first  instance,  or  that  they  were  the  legal 
assignees  of  the  claimant  when  the  appeal  was  taken,  and,  in 
the  event  of  their  being  able  to  establish  ownership  when  the 
appeal  was  taken,  they  should  be  permitted  to  prosecute  the 
sama 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded  for  further  proceedings  according  to 
law.  * 


Chicaoo,  Milwauxke  &  St.  Paitl  Railway  CoMPAinr,  Ap- 
pellant, VB.  Cnrr  of  jAN]C0vrLi.s,  imp..  Respondent 
Sams,  Respondent,  vs.  Same,  Appellant 

Octo})eT  tS--Novemher  10, 1908. 

RMroadi:  Property:  Tarnation:  BpecM  as9e$9m0nt$:  Fu^Ho^ervtce 
corporations:  Bpecial  improvements:  AMsessment  hp  front-toot 
rule:  Constitutional  law:  Police  power. 

L  The  principle  that  the  franchises  of  a  puhllc-serylce  corporation, 
together  with  the  property  owned  by  It  which  Is  necessary  for 
Its  use  in  order  to  accomplish  the  purposes  of  Its  existence,  eon- 
stitute  an  entirety  which  Is  not  ordinarily  subject  to  diritfleit 
by  sals  of  a  part  on  court  or  tax  process,  applies  to  rallroadftr 
but  is  subject  to  the  exception  that  such  sale  and  division  nugr 
be  authorized  by  special  legislative  authority. 

2.  Ordinary  statutory  provisions,  merely  general  in  their  nature, 

win  not  be  construed  to  apply  to  such  property. 

3.  Ch.  425,  Laws  of  1903,  proTidlng»  among  other  thivigB,  thai  tfae 

property  of  railroad  corporations  shall  be  in  all  respects  sub- 
ject to  all  special  assessments  for  local  Improvements  in  the 
same  manner  and  to  the  same  extent  as  the  property  of  Indl- 
▼Iduals,  such  assessments  to  be  collected  by  an  ordinary  action 
at  law,  is  an  express  and  unambiguous  declaration  of  legisla- 
tive purpose  to  subject  the  property  of  a  railroad  to  special  as- 
sessments, although  such  property  is  a  part  of  the  entirety. 

4.  Sees.  926—216  to  925—218,  Stats.  (1898),  providing  for  the  as- 

sessment for  special  improvements  against  adjoining  lots  at  an 
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even  rate  not  exceeding  $2  nor  less  than  twenty-five  cents  per 
linear  foot  on  the  whole  frontage  of  each  lot,  apply  to  public 
sanitary  sewers,  and  are  constitutional  as  a  legitimate  exercise 
of  police  power. 
5.  Assessments  against  adjoining  property  need  not  be  limited  to 
benefits  received  where  such  assessments  are  properly  made 
under  the  police  power. 

Appeals  from  a  judgment  of  the  circuit  court  for  Eock 
county:  Geobge  Gbimm,  Circuit  Judge,  Affirmed  on  plaint- 
iff's appeal;  reversed  on  thai  of  defendant. 

For  the  plaintiff  there  was  a  brief  by  Jackson  &  Jackson, 
attorneys,  and  (7.  H.  Vnn  Alstine,  of  counsel,  and  briefs  in 
reply  by  C  H.  Van  Alstine,  oi  counsel ;  and  the  cause  was 
argued  orally  by  A.  A.  Jackson  and  C.  H.  Van  Alstine. 

H.  L.  Maxfield,  city  attorney,  for  the  defendant. 

WiwsLOw,  C.  J.  The  city  of  Jwnesville,  having  adopted 
those  provisions  of  the  general  city  charter  law  relating  to 
the  building  of  sewers  (sees.  925 — 208  to  925 — 239,  Stats. 
1898),  proceeded  to  construct  sanitary  sewers  in  certain 
streets  of  the  city  and  levy  assessments  against  adjoining 
real  estate  at  the  uniform  rate  of  forty  cents  per  linear  foot 
to  pay  a  part  of  the  expense.  The  railroad  company  owns 
and  operates  a  railroad  running  through  the  city  upon  a  right 
■of  way  100  feet  in  width,  and  also  owns  several  tracts  of 
land  adjoining  said  right  of  way  and  fronting  on  certain  of 
the  streets  in  which  sewers  were  laid.  Upon  one  of  these 
tracts  is  a  freight  depot  and  upon  others  are  warehouses  and 
other  buildings  rented  by  the  company  to  private  parties, 
which  are  reached  by  short  spur  tracks  branching  off  from 
the  main  line.  The  city  levied  sewer  assessments  at  the  uni- 
form rate  aforesaid  against  all  of  these  parcels  which  fronted 
on  the  line  of  the  sewers  outside  of  the  100-foot  right  of  way. 
The  company  paid  the  assessments  so  made  against  those 
parts  of  such  parcels  upon  which  the  warehouses  were  lo- 
cated, but  declined  to  pay  the  assessments  against  the  freight 
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depot  proi)erty  and  the  strips  seventeen  feet  wide  upon  which 
the  spur  tracks  were  located,  and  brought  this  action  in 
equity  to  set  aside  the  last-named  assessments  on  the  ground 
that  such  property  was  not  subject  to  assessment  After 
trial  the  court  sustained  the  assessments  against  the  freight 
depot  property  and  against  all  but  two  of  the  strips  on  which 
the  spur  tracks  are  situated,  but  set  aside  the  assessments  as 
to  the  last-named  strips  because  they  were  found  not  to  be 
actually  benefited,  and  each  party  appealed  from  that  part  of 
the  judgment  adverse  to  its  contention. 

The  leading  contention  made  by  the  plaintiff  is  that  the 
lands  on  which  its  freight  depot  and  spur  tracks  are  situated 
are  not  subject  to  assessment  for  local  improvements,  because 
they  are  a  part  of  an  entirety  composed  of  the  whole  prop- 
erty, real  and  personal,  of  a  public-service  corporation,  and 
hence  are  not  severabla  The  general  doctrine  that  the  fran- 
chises of  such  a  corporation,  together  with  the  property 
owned  by  it  which  is  necessary  for  its  use  in  order  to  accom- 
plish the  purposes  of  its  existence,  constitute  an  entirety  which 
is  not  ordinarily  subject  to  division  by  sale  of  a  part  on  court 
or  tax  process,  is  firmly  established  in  this  court  Chicago 
<fe  N.  W.  R.  Go.  V.  Forest  Co.  95  Wis.  80,  70  N.  W.  77,  and 
cases  cited.  This  principle,  however,  is  subject  to  the  excep- 
tion that  such  sale  and  division  may  be  authorized  by  special 
legislative  authority.  Ordinary  statutory  provisions,  merely 
general  in  their  nature,,  will  not  be  construed  as  intended  to 
apply  to  such  property,  but  the  legislature  has  full  power 
over  the  subject,  and  may  by  specific  provisions  accomplish 
the  result  The  general  principle  is  well  illustrated  in  the 
case  of  Chicago,  M.  &  Si.  P.  R.  Co.  v.  Milwavkee,  89  Wis. 
506,  62  N.  W.  417,  where  the  city  had  attempted  to  assess  a 
strip  of  the  right  of  way  of  the  company  for  the  paving  of  an 
adjoining  street.  It  was  contended  in  that  case  that  the  pro- 
visions of  subd.  14,  sec.  1038,  R.  S.  1878  (being  the  same  as 
subd.  14,  sec*  1038,  Stats.  1898),  exempting  railway  prop- 
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erty  from  general  taxation,  "except  that  the  same  shall  bo 
subject  to  special  assessments  for  local  improvements  in  cities 
and  villages/'  made  the  right  of  way  subject  to  assessment 
under  the  general  provisions  of  the  city  charter  authorizing: 
assessments  against  adjoining  real  estate.  It  was  held,  how- 
ever, that  the  exception  in  the  exemption  statute  was  not  an 
affirmative  declaration  making  railroad  property  subject  to- 
special  assessment,  but  simply  confined  the  exemption  to  the 
subject  of  general  taxation,  and  that  the  general  provisions 
of  the  city  charter  providing  for  special  assessments  did  not 
show  a  legislative  intention  that  a  portion  of  a  railroad  right 
of  way  should  be  so  assessed  and  severed  by  sale  for  nonpay- 
ment of  the  assessment  In  the  discussion  of  the  question  it 
was  said  that  the  principle  is  established  that  "such  a  result 
cannot  be  eflFected  under  the  power  of  taxation  without  ex- 
prefis  legislative  atdhority,  and  that  general  language  in  such 
statutes  win  not  be  held  to  authorize  such  a  result"  Since 
the  decision  of  that  case,  however^  the  legislature  has  in  no 
uncertain  terms  made  express  provision  for  the  levying  of 
such  assessments  against  such  property.  Ch.  426^  Laws  of 
1903,  provides,  among  other  things,  that  the  property  of  rail- 
road corporations  "shall  be  in  all  respects  subject  to  all  spe- 
cial assessments  for  local  improvements  in  the  same  manner 
and  to  the  same  extent  as  the  property  of  individuals.-^ 
This  is  an  express  and  unambiguous  declaration  by  the  legis- 
lature upon  a  subject  over  whidi  it  has  full  power,  which 
closes  the  question.  It  is  instructive,  also,  to  note  that  by  the 
same  law  it  is  provided  that  such  assessments  may  be  col- 
lected by  ordinary  action  at  law,  thus  obviating  all  practical 
danger  of  a  sale  and  consequent  severance  of  a  part  of  the 
corporate  property.  It  must  therefore  be  held  that  all  of  the 
property  assessed  in  the  present  case  was  subject  to  assess- 
ment, although  it  was  a  part  of  the  entirety. 

The  second  contention  of  the  railroad  company  is  that  the 
assessments  are  invalid  because  made  for  arbitrary  sums  by 
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the  front-foot  rule  and  not  in  proportion  to  benefits  actually 
received.  The  sections  of  the  general  charter  law  under 
which  they  wefe  made  (sees.  925 — 216  to  925—218,  Stats. 
1898)  provide  for  the  making  of  assessments  against  adjoin- 
ing lots  at  an  even  rate  not  exceeding  $2  nor  less  than  twenty- 
five  cents  per  linear  foot  on  the  whole  frontage  of  each  lot. 
There  are  no  provisions  for  the  ascertainment  of  actual  bene- 
fits nor  for  the  limitation  of  the  assessments  to  the  amount 
of  actual  benefits  received.  So  the  contention  becomes  pri- 
marily a  contention  against  the  validity  of  the  law,  and,  if 
the  law  be  valid,  the  assessments  themselves  are  valid  because 
they  were  made  in  accordance  with  the  terms  of  the  law. 
This  court  has  held  that,  where  assessments  for  local  improve- 
ment are  required  to  be  made  according  to  the  benefits  ac- 
cruing to  each  parcel,  an  assessment  of  a  level  rate  by  the 
front-foot  rule,  while  not  necessarily  void,  will  be  held  in- 
valid, nnleos  it  appears  that  the  assessing  board  has  consid- 
ered the  matter  and  determined  that  the  benefits  are  in  fact 
proportionate  to  the  frontage  of  each  parcel.  Hayes  v. 
Douglas  Co.  92  Wis.  429,  65  ^.  W.  482 ;  Hennessy  v.  Doug- 
las Co.  99  Wis.  129,  74  N.  W.  983 ;  Sanderson,  v.  Herman, 
108  Wis.  662,  84  N.  W.  890,  85  N.  W.  141.  These  cases, 
however,  have  no  bearing  on  the  question  before  us,  because 
the  statute  before  us  does  not  require  the  assessment  to  be 
in  proportion  to  benefits  received.  The  simple  question  here 
is  whether  a  law  is  constitutional  which  provides  for  the  as- 
sessment of  a  fixed  proportion  of  the  cost  of  a  public  sanitary 
sewer  against  adjoining  lots  by  the  front-foot  rule. 

The  deci8i<ms  upon  the  general  question  of  the  validity  of 
special  assessment  laws  which  do  not  provide  for  assessments 
to  be  made  in  proportion  to  the  benefits  received  are  very 
numerous  and  conflicting.  A  treatise  might  easily  be  written 
npon  the  subject,  but  no  attempt  will  be  made  to  write  such 
a  treatise  here,  as  the  writer  fears  that  such  attempt  might 
result  in  a  collection  of  words  without  knowledi^o  which 
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merely  darken  counsel.  It  is  well  settled  that  assessments 
against  adjoining  property  are  not  limited  to  benefits  received 
where  such  assessments  are  properly  made  under  the  police 
power.  Thus  the  court  has  held  that  the  entire  cost  of  a  side- 
walk may  be  properly  assessed  against  the  adjoining  lot  with- 
out reference  to  or  ascertainment  of  actual  benefits.  Herir 
nessy  v.  Douglas  Co.  99  Wis.  129,  74  K  W.  983 ;  Lisbon 
Ave.  L.  Co.  V.  Lake,  134  Wis.  470,  113  N.  W.  1099.  In 
the  last  case  it  was  held  that,  inasmuch  as  the  presence  of  a 
defective  and  dangerous  sidewalk  constituted  a  serious  pub- 
lic inconvenience  and  danger,  the  city  might,  under  the  po- 
lice power,  be  clothed  with  the  right  to  build  or  repair  it  at 
once  without  notice  and  to  charge  the  entire  expense  to  the 
abutting  lot  upon  which  it  stands,  regardless  of  the  question 
of  the  amount  of  benefit  actually  conferred.  A  defective 
sidewalk  is  a  menace  to  the  public  safety,  and  its  presence  in 
n  public  street  is  quite  analogous  to  the  presence  of  a  disease- 
breeding  cesspool  upon  private  property,  which  under  well- 
ostablished  principles  may  be  removed  by  the  public  authori- 
ties and  the  expense  thereof  charged  to  the  property  if  the 
statute  so  authorize.  The  decisions  are  quite  unanimous 
upon  this  question,  and  may  be  found  collated  in  2  Cooley, 
Taxation  (3d  ed.)  1128,  1129,  1130.  Upon  the  last-named 
page  Judge  Cooley  proceeds  as  follows : 

"There  seems  to  be  no  legal  impediment  to  a  requirement 
under  the  police  power  that  lotowners  in  cities  and  villages 
shall  be  at  the  expense  of  constructing  that  portion  of  the 
public  sewer  in  front  of  their  respective  premises," — citing 
Van  Wagoner  v.  Paterson,  67  N.  J.  Law,  455,  51  Atl.  922. 
See,  also,  Gleason  v.  WavJcesha  Co.  103  Wis.  225,  79  N.  W. 
249. 

There  certainly  is  no  fault  in  this  line  of  reasoning.  The 
preservation  of  public  health  from  danger  resulting  from  the 
accumulation  of  sewage  upon  private  property  in  cities  is 
fully  as  persuasive  a  justification  for  the  exercise  of  the  police 
power  as  the  preservation  of  life  and  limb  from  the  dangers 
resulting  from  defective  or  snow-covered  sidewalks.     So  far 
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as  this  court  has  spoken  on  the  subject  it  has  sustained  the 
right  to  make  sewerage  assessments  upon  the  front-foot  rule 
without  r^ard  to  the  extent  of  benefits.  Meggeti  v.  Eau 
Claire,  81  Wis.  326,  51  K  W.  566.  See,  also,  Blount  v. 
JanesviUe,  31  Wis.  648.  The  provisions  of  the  general  char- 
ter in  question  eyidently  contemplate  that  all  the  property 
drained  by  the  system  shall  be  assessed  at  an  even  rate,  so 
that  each  parcel  shall  pay  approximately  its  proportionate 
share  of  the  cost  of  what  may  be  called  merely  a  service 
sewer,  while  the  additional  expense  of  main  or  trunk  sewers,, 
made  necessary  in  order  to  conduct  away  the  combined  out- 
put of  the  minor  service  sewers,  shall  be  borne  by  the  entire 
district  If  this  be,  as  we  hold  it  is,  a  legitimate  exercise  of 
the  police  power,  there  are  no  constitutional  objections,  either 
national  or  state,  which  stand  in  the  way.  See  French  v. 
Barber  A.  P.  Go.  181  U.  S.  324,  21  Sup.  Ct.  625. 

It  follows  from  these  considerations  that  the  assessments 
in  question  should  all  have  been  sustained. 

By  the  Court. — ^Those  parts  of  the  judgment  from  which 
the  plaintiff  appeals  are  affirmed,  and  those  parts  from  which 
the  city  appeals  are  reversed,  with  directions  to  enter  judg- 
ment in  accordance  with  this  opinion,  the  city  to  recover  one 
bill  of  costs  in  this  court 


Lynch,  Appellant,  vs.  Ryan  and  others,  Eespondents. 
Lynch,  Eespondent,  vs.  Ryan,  imp.,  Appellant 

Octoher  2&^Novemher  10,  1908. 

Mortgages:  Expenditures  hy  mortgagee  <n  possession:  Taxes:  Re- 
pairs: Permanent  improvements:  Reimbursement:  Redemption: 
Basis  of  reimbursement:  Evidence:  Accountingi:  Interest:  In^ 
surance:  Services:  Costs. 

1.  The  general  rule  is  that  a  mortgagee  in  poesession  is  entitled  to 
reimbursement  by  the  owner  of  the  right  of  redemption  for  his 
reasonable  expenditures  to  preserve  the  property,  such  as  taxes^ 
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repairs,  and  the  like,  but  not  outlays  for  permanent  inaprove- 
ments. 

2.  If  a  mortgagee  in  possession  makes  permanent  improvements  of 

the  property  with  the  approval  of  the  mortgagor,  or  which  are 
necessary  to  the  proper  and  profitable  use  of  the  property  and 
without  objection  by  the  mortgagor,  he  is  entitled  to  be  equi- 
tably reimbursed  therefor  by  the  latter  as  a  condition  of  his  ex- 
ercising the  right  of  redemption. 

3.  Where  a  mortgagee  should  be  reimbursed  as  aforesaid  the  proper 

basis  of  compensation  is  the  reasonable  cost 

4.  Evidence  showing  that  repairs  or  improvements  of  mortgaged 

property  were  made  as  a  Judicious  owner  would  make  the  same 
In  caring  for  his  own  property  is  sufficient,  prima  faciei  to  show 
that  the  charges  therefor  are  reasonable. 

5.  In  an  accounting  between  a  mortgagee  in  possession  and  the 

mortgagor  there  should  be  no  rest  resulting  in  compounding 
interest.  It  is  proper  to  close  the  account  at  the  end  of  each 
year;  striking  a  balance  between  debit  and  credit  items,  exclud- 
ing the  original  debt  and  interest  thereon,  any  balance  in  favor 
of  the  mortgagee  after  discharging  the  interest  to  be  added  to 
the  principal  and  any  balance  in  favor  of  the  mortgagor  going 
in  reduction  thereof. 

6.  If  a  mortgagee  in  possession  Is  not  allowed  expenditures  in  mak- 

ing permanent  improvements  of  the  property  which  increase  its 
value  and  is  charged  with  the  rental  value  of  the  property  as 
Improved,  he  should  be  given  credit  with  interest  on  the  rea- 
sonable cost  of  the  improvements,  unless  such  cost  exceeds  the 
enhanced  value  of  the  property,  in  which  case  he  should  be 
credited  with  interest  on  such  enhanced  value. 

7.  If  a  mortgagee  in  possession  incurs  expenses  for  insuring  build- 

ings thereon  against  loss  by  fire,  he  should  be  allowed  credit 
therefor. 

8.  A  mortgagee  In  possession  is  not  entitled  to  credit  for  services 

in  supervising  the  property. 

9.  In  an  accounting  between  mortgagor  and  mortgagee  where  there 

is  an  annual  closing,  interest  on  the  items  down  to  the  time 
thereof  should  not  be  charged  or  credited. 

10.  As  a  general  rule,  in  an  action  by  a  mortgagor  against  the  mort- 

gagee in  possession  to  establish  his  right  of  redemption  and  for 
an  accounting,  the  defendant  should  recover  costs  notwith- 
standing plaintift  prevails. 

11.  In  such  an  action  as  above  mentioned  if  the  defendant  is  at  fault, 

rendering  expensive  litigation  necessary  to  establish  plaintifTs 
right  to  redeem,  the  plaintiff  may,  in  the  discretion  of  the  court, 
be  allowed  costs. 
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12.  Generally  in  a  suit  for  redemption  of  mortgaged  property  and 
for  an  accounting  if  the  circumstances  are  exceptional,  war- 
ranting the  imposition  of  costs  upon  the  defendant,  recovery 
should  he  contingent  upon  plaintiff  exercising  his  right  of  re- 
demption, but  under  exceptional  circumstances  whereby  the 
plaintiff  by  defendant's  wrong  is  put  to  very  burdensome  ex- 
penses to  establish  his  right,  the  recovery  of  costs  may  properly 
be  made  absolute. 
[Syllkbus  by  Mabshaix,  J.] 

Appeals  from  a  judgment  of  the  circuit  court  for  Rock 
county:  Geoboe  Gbimm,  Circuit  Judge.  Affirmed  on  both 
appeals. 

Equitable  action  to  have  a  deed,  under  which  defendant 
Ryan  had  claimed  and  been  possessed  of  a  farm  property  for 
several  years,  declared  to  have  conveyed  to  him  only  a  mort- 
gage interest  and  plaintiff  adjudged  to  be  entitled  to  redeem 
from  the  incumbrance  as  owner  of  the  legal  title,  and  to  com- 
pel said  defendant  to  account  as  mortgagee  in  possession 
under  the  rules  applicable  to  the  situation,  to  the  end  that 
the  amount  might  be  ascertained  which  he  was  equitably  en- 
titled to  receive  from  plaintiff  to  extinguish  the  mortgage 
lien  and  said  defendant's  other  legitimate  claims  against  the 
property. 

Such  proceedings  were  duly  had  in  the  action  that  defend- 
ant Ryan  obtained  judgment  dismissing  the  complaint  with 
costs,  which  was  reversed  on  appeal  to  this  court,  plaintiff 
being  sustained  as  to  the  relations  of  the  parties  to  the  prop- 
erty, and  the  cause  being  remanded  for  the  accounting  and 
other  necessary  proceedings  to  settle  the  rights  of  the  parties. 
The  case  on  the  first  appeal  is  reported  in  132  Wis.  271,  111 
y.  W.  707,  112  K  W.  427.  An  accounting  was  had  pur- 
suant to  the  decision  aforesaid.  The  general  result  was  as 
follows :  During  the  time  defendant  Ryan  occupied  the  prop- 
erty he  knew  his  only  interest  therein  was  that  of  a  mort- 
gagee. His  possession  commenced  about  March  1,  189D, 
and  continued  down  to  the  accounting,  during  which  time  he 
enjoyed  the  rents  and  profits  of  the  property,  and  expended 
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money  for  taxes  levied  thereon,  interest  upon  prior  incum- 
brances, repairs  and  improvements  of  the  property,  and  per- 
formed labor  in  that  regard  as  indicated  in  the  account  All 
repairs  and  improvements,  except  enlarging  the  bam,  were 
made  with  the  knowledge  and  approval  of  plaintiff  and  were 
necessary  to  the  profitable  management  of  the  property. 
Two  hundred  and  ninety-seven  dollars  was  expended  in  en- 
larging and  improving  the  bam,  $175  of  which  was  for  the 
enlargement.  The  annual  rental  value  of  the  land  was  $400 
per  year.  Defendant  Ryan  is  entitled  to  credit  for  expendi- 
tures for  improvements  made  with  plaintiff's  consent,  for  all 
necessary  repairs,  including  his  own  labor  in  that  regard,  for 
interest  on  the  original  debt  to  him  and  for  interest  and  taxes 
paid,  and  he  is  chargeable  with  the  rental  value  of  the  farm, 
lie  is  not  entitled  to  credit  for  personal  care  and  supervision 
of  the  property.  The  account  should  be  stated  by  striking  a 
balance  March  1,  1900,  between  the  credits  Ryan  was  en- 
titled to,  interest  upon  the  original  debt  and  the  rental  value 
of  the  property,  and  in  like  manner  a  balance  for  each  year 
thereafter  down  to  the  time  of  closing  the  account  March  1, 
1908,  and  then  crediting  him  with  his  principal  claim,  and 
with  the  balance-found  in  his  favor  and  interest  on  each  from 
the  date  thereof  to  that  of  closing  the  account,  and  charging 
him  with  the  balance  in  plaintiff's  favor  with  interest  from 
the  date  thereof  to  that  of  closing  the  account.  The  result  of 
puch  accounting  is  that  Ryan  March  1,  1908,  was  in  credit 
$1,612.94,  as  shown  in  the  itemized  statement. 

The  court,  not  being  able  to  determine  definitely  from  the 
evidence  what  items  were  for  repairs  and  what  were  for  im- 
provements, deducted  from  his  credits  for  the  first  period, 
wliich  included  the  expenditures  for  enlarging  the  bam,  tho 
$175  found  to  be  the  extra  expenditure  for  the  enlargement. 

Plaintiff  was  held  entitled  to  costs  up  to  the  time  of  the 
accounting,  the  amount  thereof  to  be  deducted  from  that 
found  due  defendant,  in  case  of  the  right  of  redemption  be- 
ing exercised  within  the  time  allowed, .  otherwise  that  pay- 
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inent  be  enforced  by  execution,  Neither  party  held  entitled 
to  costs  of  the  trial  as  to  the  accounting. 

In  accordance  with  the  foregoing  judgment  was  ordered 
and  rendered  in  plaintiffs  favor,  he  being  allowed  one  year 
from  and  after  March  1,  1908,  to  redeem  the  property  by 
paying  the  amount  due  Ryan  in  accordance  with  the  find- 
ings, with  interest^  and  in  case  of  an  appeal  two  months  after 
filing  of  the  remittitur,  and  in  case  of  the  right  of  redemp- 
tion not  being  exercised  within  such  time  plaintiff  was  fore- 
closed of  all  interest  in  the  property. 

Numerous  exceptions  fo  the  findings  were  filed  by  both 
parties  and  each  appeals  from  the  judgment 

For  the  plaintiff  the  cause  was  submitted  on  the  briefs  of 
Rtiger  &  Ruger, 

For  the  defendant  there  were  briefs  by  M.  0.  Jeffris  and 
Edward  H.  Ryan,  attorneys,  and  if.  0.  Mouat,  of  counsel, 
and  oral  argument  by  Mr.  Ryan  and  Mr.  Mouai. 

Mabshall,  J.  The  greater  part  of  the  briefs  of  counsel 
on  both  appeals  is  taken  up  in  discussing  the  findings  that  all 
the  repairs  and  improvements  of  the  mortgaged  property 
charged  for  by  defendant  in  his  account,  except  the  enlarge- 
ment of  the  bam,  were  made  by  him  with  the  knowledge  and 
approval  of  the  plaintiff  and  were  necessary  to  the  profitable 
management  of  the  farm;  that  such  enlargement  required 
an  expenditure  of  $175  out  of  a  total  of  $297  paid  for  re- 
pairing and  rebuilding  the  bam ;  that  defendant  knew  from 
the  beginning  of  his  possession  his  sole  interest  in  the  prop- 
erty was  by- virtue  of  a  second  mortgage  he  owned  thereon; 
and  that  the  rental  value  of  the  property  during  such  pos- 
session was  $400  per  year.  Notwithstanding  very  positive 
claims  made  upon  the  one  side  or  the  other  that  some  or  all 
of  these  findings  are  unsupported  by  evidence,  as  we  read  the 
record,  there  is  credible  evidence  as  to  each  matter  and  no 
clear  preponderance  of  evidence  against  the  conclusion  ar- 
rived at  by  the  trial  court  in  regard  to  either  of  them.  It  is 
Vol.  137  — 2 
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considered  better  to  rest  this  branch  of  tbe  case  with  this 
statement  of  the  court's  opinion  than  to  go  at  length  into  a 
discussion  of  the  evidence. 

In  view  of  the  fact  as  indicated,  supported  as  we  think  it 
is  by  the  decision  upon  the  former  appeal  and  the  undisputed 
oral  and  written  evidence,  that  defendant  incurred  the  ex- 
penses charged  in  his  account  with  knowledge  of  his  interest 
in  the  property  and  with  the  approval  and  consent  of  plaint- 
iff, with  the  exception  mentioned,  we  may  pass  as  immaterial 
the  complaint  that  evidence  was  permitted  on  the  part  of  the 
defendant  that  he  believed,  prior  to  the  judicial  determina- 
tion to  the  contrary,  that  he  was  the  true  owner  of  the  prop- 
erty and  the  argument  made  on  the  subject  of  whether  he 
acted  in  good  faith  as  such  owner  in  making  the  expenditure, 
and  tbat  a  mortgagee  in  possession  is  not  entitled  to  reim- 
bursement for  permanent  improvements  of  the  property  as  a 
condition  of  the  mortgagor  being  permitted  to  redeem. 

While  it  is  true,  generally  speaking,  that  a  mortgagee  in 
possession  is  only  entitled  to  be  reimbursed  by  the  holder  of 
the  right  of  redemption  for  his  reasonable  expenditures  for 
preserving  the  property,  such  as  taxes,  repairs,  and  the  like, 
not  including  permanent  improvements,  he  is  entitled  in  ad- 
dition to  be  compensated  for  his  reasonable  outlays  in  making 
such  improvements  as  such  holder  approves  and  consents  to. 
That  exception  to  the  general  rule  is  as  well  established  in  the 
law  as  the  rule  itself  and  is  just  as  well  groimded  in  princi- 
ples of  equity  upon  which  such  rule  depends.  2  Jones, 
Mortgages  (6th  ed.)  §§  1127,  1128;  2  Pingrey,  Real  Prop. 
§  970 ;  27  Cyc.  1266,  and  cases  cited.  Gleiser  v.  McGregor, 
85  Iowa,  489,  52  N.  W.  366,  is  a  good  type  of  the  adjudica- 
tions on  this  subject.  The  instrument  creating  the  mortgage 
interest  was  in  the  form  of  an  absolute  deed  and  the  circum- 
stances were  quite  similar  to  those  in  hand.  In  disposing  of 
the  matter  as  to  the  improvements  the  court  said: 

"Having  virtually  consented  to  the  improvements,  there 
19  no  reason  why  the  plaintiff  should  not  be  held  to  account 
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for  what  they  cost,  in  the  absence  of  evidence  showing  that 
the  cost  was  so  great  as  to  indicate  that  the  defendant  in- 
tended thereby  to  prevent  any  redemption." 

To  the  same  effect  are  HarriU  v.  Stapleton,  55  Ark.  1,  16 
S.  W.  474,  and  many  other  cases  that  might  be  referred  to. 
Merriam  v.  Ooss,  139  Mass.  77,  28  K  E.  449,  is  to  the  effect 
that  a  mortgagor  is  liable  to  reimburse  his  mortgagee  in  pos- 
session for  the  latter's  expenditures  for  reasonable  improve- 
ments when,  having  knowledge  of  their  being  made  and  in- 
tending to  redeem,  he  makes  no  objection.  That  is  particu- 
larly in  point  in  a  case  like  the  one  before  us,  characterized 
as  it  is  by  circumstances  well  calculated  to  produce  serious 
doubt,  at  least,  in  the  mind  of  the  mortgagee  as  to  whether 
the  right  of  redemption  will  ever  be  exercised. 

There  is  another  exception  to  the  general  rule  as  to  allow- 
ing a  mortgagee  in  possession  compensation  for  improve- 
ments, which  is  applicable  here  by  reason  of  the  finding  that 
the  improvements  in  question  were  reasonably  necessary  for 
the  profitable  management  of  the  farm.  That  exception  is 
this :  Where  possession  by  the  mortgagee  is  under  agreement 
and  the  improvements  are  necessary  to  the  '^judicious  and 
proper  management  of  the  property"  (Rowell  v.  Jeweit,  73 
Me.  365),  or  as  stated  in  Wells  v.  Van  DyTce,  109  Pa.  St. 
;)30,  where  they  "were  necessary  and  beneficial  for  the  proper 
use  of  the  property."  That  exception,  manifestly,  does  not 
apply  where  there  is  not  at  least  consent  by  not  objecting; 
not  under  any  circimistances  where  there  is  a  protest  against 
the  expenditure. 

There  is  no  difficulty  with  the  trial  court's  disposition  of 
the  case  because  of  there  not  being  any  finding  as  regards  the 
extent  to  which  the  improvements  were  beneficial  to  plaintiff. 
That,  ordinarily,  is  the  equitable  limit  of  recovery,  but  not 
fio  where  the  making  of  the  improvements  was  authorized  or 
consented  to.  In  that  case  the  legitimate  basis  is  the  reason- 
able cost,  the  same  as  in  case  of  repairs.  Merriam  v.  Ooss, 
^supra. 


Digitized  by 


Google 


20  SUPKEME  COURT  OF  WISCONSIK     [Nov. 

Lynch  v.  Ryan,  137  Wis.  13. 

Neither  is  there  any  serious  difficulty  because  of  absence 
of  any  finding  that  the  expenditures  for  that  which  was  done 
were  reasonable.  The  parties  proceeded  from  first  to  last  in 
the  accounting  upon  the  theory  that  if  it  were'  proper  to  make 
the  repairs  and  improvements  at  the  expense  of  the  mort- 
gagor, the  expenditures  to  that  end  were  reasonable.  Moro- 
over,  the  evidence  pretty  clearly  shows,  without  controversy, 
that  defendant  proceeded  in  the  matter  as  a  judicious  owner 
would  in  caring  for  his  own  property,  which  is  sufficient  of 
itself  to  show  that  the  charges  for  repairs  and  betterments 
were  reasonable,  in  the  absence  of  any  evidence  to  the  con- 
trary. 

What  has  been  said  brings  us  to  the  accounting.  The 
court  was  not  able  from  the  evidence  to  distinguish  definitely 
between  defendant's  expenditures  for  repairs  and  those  for 
improvements,  but  that  is  not  very  serious,  since,  in  view  of 
the  consent  and  approval  found,  all  are  on  the  same  basis, 
except  the  outlay  for  enlarging- the  bam.  True,  since  the 
court  found  the  enlargement  was  not  consented  to  and,  as  we 
understand  it,  was  not  really  necessary  for  the  beneficial  use 
of  the  farm,  it  was  necessary  to  eliminate  from  the  accoimt 
all  matters  in  that  regard.  That  was  not  done  by  specifica- 
tion of  particular  items,  but  was  as  to  the  aggregate  with  sub- 
stantial justice  between  the  parties  in  our  judgmwit 

The  accoimt  was  stated  by  crediting  defendant  with  inter- 
est on  his  mortgage  indebtedness  and  his  disbursements  down 
to  March  1,  1900,  the  most  convenient  time  in  the  judgment 
of  the  trial  court  for  a  first  settlement  after  the  possession 
commenced,  and  crediting  him  expenditures  for  interest  paid 
on  the  first  mortgage,  taxes  levied  upon  the  property,  and  re- 
pairs and  improvements,  and  charging  him  for  the  rental 
value  of  the  farm  to  that  date,  and  the  $175  included  in  the 
items  of  credit  covering  the  cost  of  enlarging  the  bam,  and 
striking  a  balance,  and  proceeding  in  like  manner  for  each 
year  down  to  the  final  settlement  March  1,  1908,  maldng 
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«ight  yearly  statements  in  all.  Then  accumulating  the  sev- 
eral balances  and  interest  on  each  from  the  date  thereof  down 
to  such  final  date  and  the  original  indebtedness  into  a  final 
statement  of  debits  and  credits  and  striking  a  balance.  In 
this  way  the  amount  found  due  the  defendant  at  such  final 
date  was  $1,612.94.  '  With  the  exceptions  hereafter  noted 
the  manner  of  the  accounting  is  fully  sanctioned  by  Martin 
V.  Morris,  62  Wis.  418,  22  N.  W.  525,  though  the  better  way 
would  have  been  to  have  taken  an  account  of  the  debit  and 
credit  items,  exclusive  of  the  interest  oh  the  original  in- 
debtedness, for  the  first  period,  and  in  case  of  the  balance 
being  in  favor  of  the  mortgagee,  deducted  therefrom  the  in- 
terest on  the  original  indebtedness  down  to  such  date  and 
added  the  residue,  if  any,  to  the  principal,  and  then  com- 
puted interest  thereon  down  to  the  end  of  the  second  period 
and  treated  the  same  as  before,  in  case  of  there  being  again  a 
balance  between  the  debit  and  credit  items  in  favor  of  the 
mortgagee  sufficient  to  cover  the  interest,  and,  if  not,  carried 
the  deficiency  forward  to  be  added  to  the  interest  for  the 
third  period,  and  thus  proceeded  to  the  end,  avoiding  com- 
pounding interest  and  reducing  the  principal  indebtedness 
at  the  end  of  any  period,  in  case  of  there  being  a  balance  be- 
tween the  debit  and  credit  items  in  favor  of  the  mortgagee 
after  deducting  interest,  and  increasing  such  principal  in  case 
of  the  residue  being  the  other  way. 

These  fundamental  rules  are  to  be  observed  in  an  account- 
ing of  this  sort:  There  should  be  no  rest  resulting  in  a  com- 
pounding of  interest  nor  any  other  than  such  as  equity  re- 
quires. Any  balance  in  favor  of  the  mortgagor  between 
debit  and  credit  items  after  discharging  the  interest  should 
be  added  to  the  principal,  and  any  balance  between  such 
items  after*4ischarging  the  interest  in  favor  of  the  mortgagee 
should  go  in  reduction  of  the  indebtedness.  In  this  case  the 
balance  was  in  defendant's  favor  for  each  of  the  first  four 
years  and  for  all  except  the  second  thereof  such  balance  was 
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for  a  sum  in  excess  of  interest  on  the  indebtedness.  The  re- 
sult of  crediting  defendant,  as  was  done,  with  interest  on 
those  balances  which  included  interest,  was  to  give  him  the^ 
benefit  of  full  compound  interest  for  each  of  the  three  years 
and  likewise  for  the  other  year  as  to  the  difference  between 
the  accrued  amount  and  the  balance  between  the  credit  and 
debit  items  as  the  court  made  up  the  account,  which  balan(» 
only  should  have  been  applied  upon  the  interest  and  the  resi- 
due of  interest  carried  forward  as  above  indicated.  The 
amount  of  these  errors  has  been  carefully  determined  and 
make  a  substantial  sum  to  be  charged  to  defendant  in  correct- 
ing  the  final  balance. 

Again,  for  each  of  the  last  four  years  there  was  a  small 
balance  in  favor  of  the  plaintiff.  Charging  such  balance  to 
defendant  with  interest  from  the  date  of  each  down  to  the 
time  of  closing  instead  of  applying  the  same  in  reduction  of 
the  indebtedness,  resulted  in  a  small  error  in  plaintiff's 
favor.  Again,  the  court  credited  the  defendant  each  year 
with  interest  upon  the  interest  paid  on  the  outstanding  mort- 
gage from  the  date  of  the  payment  down  to  the  closing  of 
the  account  for  that  year ;  to  that  extent  swelling  the  balance 
in  favor  of  the  defendant  at  the  end  of  the  year  upon  which 
interest  was  computed  down  to  the  closing  of  the  account, 
thus  compounding  the  interest,  resulting  in  a  further  error 
to  a  small  amount  in  defendant's  favor  for  such  compound- 
ing, and  a  further  error  in  allowing  interest  upon  the  interest 
item  before  the  close  of  the  current  year. 

On  the  other  hand,  since  defendant  was  charged  with  the^ 
full  rental  value  of  the  farm  as  improved  by  the  reconstruc- 
tion and  extension  of  the  bam,  he  is  obviously  entitled  to  in- 
terest on  the  cost  for  the  enlargement  from  the  end  of  the 
year  in  which  the  same  occurred  down  to  the  closing  of  the 
accoimt  True,  it  has  been  held  that  a  mortgagee  in  possee- 
sion  who  is  allowed  to  recover  for  improvements  should  not 
be  permitted  to  have  credit  for  interest  thereon,  since  he  ha» 
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the  use  thereof  (Eadley  v,  Stewart,  65  Wis.  481,  27  N.  W. 
346),  but  by  the  same  principles  of  equity  where  he  is 
charged  the  full  rental  value  of  the  property  as  improved,  but 
not  allowed  for  the  improvements,  he  should  be  given  credit, 
at  least,  for  interest  upon  the  reasonable  cost  thereof.  *  So 
the  court  here,  equitably,  should  have  credited  defendant 
with  seven  years'  interest  upon  the  cost  of  the  bam,  exclusive 
of  the  repairs. 

We  note  that  notwithstanding  the  learned  court  decided 
Ihat  all  of  the  improvements  made  by  the  defendant  were 
consented  to  by  plaintiff  and  that  they  were  necessary  to  the 
profitable  management  of  the  farm,  except  as  to  the  $175,  it 
disallowed  items  for  fruit  trees  and  setting  the  same  out 
and  for  reseeding  the  ordiard,  aggregating  $17.50.  It  is  the 
opinion  of  the  court  that  credit  for  that  amount  should  have 
been  allowed  for  the  year  in  which  the  expenditure  was 
made.  We  must  assume  that  it  was  an  oversight  in  not  do- 
ing so.  i 

There  was  a  charge  for  $2.50  for  insurance  on  the  prop- 
erty, paid  in  1902,  which  was  disallowed.  It  is  believed  that 
in  the  light  of  modem  ideas  in  respect  to  the  reasonable  care 
of  pro])erty  by  one  in  possession  thereof  in  the  nature  of 
trustee  for  another,  having  a  duty  or  authorily  to  preserve 
the  same,  reasonable  expenditures  for  insurance  are  as  legiti- 
mate as  such  expenditures  for  repairs  and  to  prevent  loss  by 
decay  or  destruction  otherwise. 

The  aggregate  of  the  corrections  in  plaintiff's  favor  and 
those  in  defendant's  favor  in  accordance  with  the  foregoing 
shows  that  the  one  substantially  balances  the  other.  There 
is  not  enough  difference  in  view  of  the  nature  of  the  account 
to  take  the  matter  out  of  the  field  of  de  minimis  rum  curat 
lex. 

Some  other  objections  to  the  account  made  upon  defend- 
ant's appeal  may  well  be  briefly  disposed  of.  There  is  one 
that  the  defendant  should  have  been  allowed  credit  for  the 
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reasonable  value  of  his  services  in  making  several  trips  to  the 
farm  to  look  after  the  same  and  a  sum  per  year  for  five  years 
for  supervision.  That  is  ruled  in  favor  of  plaintiff  by  the 
familiar  principle  that  in  such  an  accounting  charges  foi^ 
supervision  are  not  allowable.  2  Jones,  Mortgages  (6  th  ed.) 
§  1132.  That  there  are  exceptions  to  that  general  rule  may 
be  true,  but  there  are  no  special  circumstances  here  sufficient 
to  require  any  variation  of  the  ordinary  method. 

There  is  a  further  claim  to  interest  on  items  of  expendi- 
ture during  each  of  several  years  down  to  the  following 
March  Ist^  upon  the  assumption,  we  take  it,  that  there  was 
no  income  from  the  property  to  provide  therefor  till  that 
time.  Obviously^  there  was  no  fixed  date  when  the  rent  be- 
came chargeable.  It  was  accruing  day  by  day  as  the  items 
of  expense  became  chargeable,  and  equitably  the  one  so  far 
offset  the  other  that  for  convenience  and  as  the  most  prae- 
ticable  methcHd  and  the  usual  one  for  an  equitable  adjust- 
ment, all  items  of  debit  and  credit  for  each  particular  year 
were  brought  down  to  the  end  thereof  without  interest,  for  a 
determination  of  the  condition  of  things  between  the  parties 
at  that  tima 

It  is  urged  upon  defendant's  appeal  that  the  general  rule 
in  an  action  of  this  sort  is  that  defendant  is  entitled  to  costs 
notwithstanding  plaintiff  recovers.  Such  w©  recognize  as 
being  the  general  chancery  practice  (17  Ency.  PI.  &  Pr.  975, 
and  cases  cited),  but  as  is  usual  there  are  important  excep- 
tions. One  of  them  exactly- fits  this  case,  viz. :  "When  defend- 
ant is  clearly  at  fault  in  the  litigation  to  the  plaintiff's  preju- 
dice by  denying  his  right  of  redemption  and  compelling  him 
to  establish  it  by  protracted  and  expensive  litigation,  he  has 
no  equitable  right  to  costs  or  to  be  relieved  from  paying  costs. 
Wells  V.  Van  Dyke,  109  Pa.  St.  330;  Still  v.  Buzzell,  60  Vt 
478,  12  Atl.  209 ;  HUls  v.  Loomis,  42  Vt  562 ;  Ryer  v.  Mor- 
rison, 21  R  I.  127,  42  Atl.  509 ;  Barton  v.  May,  3  Sandf. 
Ch.  450;  Turner  v.  Johnson,  95  Mo.  431,  454,  7  S.  W.  570; 
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2  Jones,  Mortgages  (6th  ed.)  §  1111,  and  cases  cited.  The 
rule  deducible  from  these  authorities  and  many  others  that 
might  be  referred  to  is  this:  While,  generally  speaking,  in 
case  of  a  suit  for  a  redemption  of  mortgaged  premises,  even 
though  plaintiff  recovers,  the  defendant  should  be  allowed 
costs,  in  case  of  an  unwarranted  defense,  especially^  of  a  de- 
nial of  the  right  of  redemption  in  toto,  causing  delay  and  ez« 
pense  in  establishing  such  right,  the  defendant  may  not  only 
be  denied  costs  but  be  ftdjudged  to  pay  costs  to  his  adversary. 
That  principle,  which  was  well  grounded  in  chancery,  is 
fully  preserved  in  our  statutory  system,  since  it  provides  that 
the  costs  in  equity  cafies  may  be  allowed  or  disallowed  in 
the  discretion  of  the  court  The  court's  discretion  was 
wisely  exercised  as  to  the  main  issue  and  was  at  least  permis- 
sibly exercised  in  not  allowing  costs  to  either  party  on  the 
trial  as  to  the  accounting,  since  there  were  many  claims  on 
each  side  as  to  matters  of  fact  as  well  as  of  law  which  could 
not  receive  approval.  2  Jones,  Mortgages  (6th  ed.)  §  1112. 
Serious  complaint  is  made  because  the  award  of  costs  to  the 
plaintiff  was  absolute.  It  may  well  be  that,  ordinarily, 
where  in  a  case  of  tiiis  sort  costs  are  adjudged  to  the  plaintiff 
they  should  be  contingent  upon  the  right  of  redemption  being 
actually  exercised,  but  it  is  considered  that  such  rule  is  not 
without  its  exceptions,  though  it  may  be  said  there  should 
be  some  rather  extraordinary  circumstances  to  justify  mak- 
ing the  mortgag^pay  costs  regardless  of  the  right  of  redemp- 
tion being  exercised.  However,  where,  as  in  the  instance 
before  us,  the  right  of  redemption  is  denied  and  the  burden  of 
establishing  it  is  very  great ;  the  contest  in  regard  to  the  mat- 
ter and  the  final  accounting  requiring  several  trials  in  several 
courts,  covering  a  period  of  several  years,  attended  with  ex- 
l)enses  so  great  that  the  magnitude  of  the  burden  may  well 
render  the  right  of  redemption  when  fully  established  and 
made  exercisable  of  little  value,  or,  at  least,  its  value  under 
the  pircumstances  very  much  impaired, — it  is  not  an  abuse 
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of  judicial  discretion  to,  so  far  as  practicable,  remedy  the 
wrong  done  to  the  plaintiff  by  enforcing  payment  to  him  at 
all  events,  in  the  ordinary  way,  of  costs  of  the  trial  on  the 
main  issue. 

There  are  some  other  trifling  matters  which,  as  wo  view 
them,  cannot  in  any  event  affect  the  result  and  do  not  involve 
any  important  principle  of  law,  and,  therefore,  we  will  pass 
them  with  this  brief  notice.  The  general  result  of  the  fore- 
going is  that  the  judgment  as  rendered  does  substantial  jus- 
tice between  the  parties. 

,  By  the  Court. — The  judgment  is  affirmed  upon  both  ap- 
peals. Neither  party  will  be  taxed  with  costs  in  this  court  in 
favor  of  the  other,  and  each  will  pay  one  half  of  the  clerk's 
costs. 


WkkbleRj  Appellant^  vs.  Mii^neb,  Respondent 

Octol}€r  29—Noveml>er  10,  190S. 

Appeal  and  error:  Assignment  of  error:  Negligence:  TersowjA  inju- 
ries: Damages:  JSvidence:  Physical  conditions  preceding  injury: 
Trial:  Misleading  instructions:  Proximate  cause:  Harmless 
error. 

1.  Where  an  examination  of  the  evidence  shows  that  a  verdict  is 

not  without  support  therefrom,  an  assignment  of  error  for  de- 
nying a  motion  to  set  aside  the  verdict  aiA  grant  a  new  trial 
cannot  he  sustained. 

2.  In  an  action  for  negligent  injury  it  Is  not  error  to  admit  testi- 

mony that  plaintiff  suffered  an  injury  some  years  before,  and 
experienced  persistently  thereafter  symptoms  similar  to  those 
of  which  he  complained  after  the  alleged  injury  to  him  by  the 
defendant,  since  such  testimony  tends  more  or  less  directly  ta 
show  that  the  physical  condition  under  which  he  suffered  might 
have  been  due  to  something  other  than  defendant's  negligence. 

3.  In  an  action  for  negligent  injury  alleged  to  have  been  caused  by 

defendant's  attempt  to  drive  his  team  past  that  of  plaintiff,  an 
instruction,  "But  even  if  the  head  driver  should  unreasonably 
refuse  or  fail  to  make  room,  those  approaching  from  the  rear 
may  not,  for  that  reason,  wilfully  and  wantonly  force  their  way 
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past  him,  if  by  so  doing  they  produce  him  injury/'  though  stat- 
ing an  abstractly  correct  rule  of  law,  is  held  to  haye  been  inap- 
plicable to  the  situation  on  trial,  but,  in  ylew  of  the  rest  of  the 
charge,  not  to  have  materially  misled  the  Jury. 
4.  An  instruction  to  the  jury  stating  that  the  proximate  cause  of 
an  injury  is  its  direct  and  natural  cause  is  erroneous,  but  in 
this  case  is  held  not  prejudicial,  there  being  no  evidence  of  an 
intervening  event  through  which  the  negligence  charged  might 
or  needed  to  be  connected  with  the  result,  and  the  instruction 
having  embodied  also  the  necessity  of  the  existence  of  reason- 
able anticipation. 

Appeal  from  a  judgment  of  the  drcuit  court  for  Kock 
county :  Geobge  Gsimm,  Circuit  Judge.     Affirmed. 

Action  for  negligence,  wherein,  plaintiff  having  stopped 
his  loaded  team  in  the  road,  and  being  engaged  immediately 
in  front  qf  his  front  wheel  in  relieving  an  entanglement  of 
harness,  the  defendant  undertook  to  drive  by  him  from  the 
rear  upon  the  rightrhand  side,  and,  as  plaintiff  claims,  turned 
back  into  the  road  before  he  had  completely  passed  the  plaint- 
iff, causing  the  harness,  and  especially  the  whiffletree  on  de* 
fendant's  vehicle,  to  strike  the  plaintiff  and  do  him  serious 
injury.  The  action  was  tried  to  a  jury  and  a  general  verdict 
found  for  the  defendant,  upon  which  judgment  was  entered, 
from  which  the  plaintiff  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Jeffris,  Moual^  Smith  &  Avery,  and  for  the  respondent  on 
that  of  Tho8.  8.  Nolan. 

Dodge,  J.  1.  An  examination  of  the  evidence  convinces 
us  that  the  verdict  is  not  without  support  therefrom,  and 
therefore  the  assignment  of  error  for  denying  plaintiff's  mo- 
tion to  set  aside  the  verdict  and  grant  a  new  trial  cannot  be 
sustained. 

2.  Testimony  of  certain  witnesses  that  plaintiff  suffered 
an  injury  some  years  before,  and  experienced  persistently 
thereafter  symptoms  similar  to  some  of  those  of  which  he 
complained  after  the  alleged  injury  to  him  by  defendant,  was 
admitted  over  objection.     We  think  in  this  there  was  no 
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error,  for  it  tended  more  or  less  directly  to  show  that  the 
physical  condition  under  which  he  suffered  might  have  been 
due  to  something  other  than  defendant's  negligence. 

3.  Error  is  assigned  upon  a  clause  extracted  from  the 
-court's  instruction  in  the  following  words : 

"But  even  if  the  head  driver  should  unreasonably  refuse  or 
fail  to  make  room,  those  approaching  from  the  rear  may  not, 
for  that  reason,  wilfully  and  wantonly  force  their  way  past 
him,  if  by  so  doing  they  produce  him  injury. '* 

This  is  undoubtedly  good  law.  If  the  defendant  might 
not  be  negligent,  a  fortiori  he  had  no  right  to  act  wilfully  and 
wantonly.  But  of  course  the  complaint  is  that  these  words 
might  have  conveyed  to  the  jury  the  idea  that  the  test  of  de- 
fendant's liability  was  the  wilfulness  or  wantonness  of  his 
act  In  the  rest  of  the  charge,  however,  the  court  clearly 
told  the  jury  that  defendant  was  bound  to  exercise  the  care 
usually  exercised  by  ordinarily  prudent  persons  under  like 
circumstances,  and  was  guilty  of  negligence  if  he  failed  so  to 
do,  and  liable  for  the  proximate  results  thereof  to  the  plaint- 
iff. The  giving  of  an  abstractly  correct  rule  of  law,  though 
not  applicable  to  the  situation  upon  trial,  is  not  error,  though 
it  may  be  unadvisable  and  may  be  ground  for  reversal  if  it 
appears  likely  that  the  jury  were  materially  misled  thereby. 
We  can  see  no  probability  of  such  result,  however,  from  the 
clause  excepted  to,  in  view  of  the  remainder  of  the  charge 
given  imposing  liability  for  mere  negligence. 

4.  Error  is  assigned  upon  the  instruction  on  the  subject 
of  proximate  cause.     The  court  said : 

"The  proximate  cause  of  an  injury  is  not  only  its  direct 
and  natural  cause,  but  also  such  cause  as  a  person  of  ordinary 
intelligence  and  prudence  ought  reasonably  to  foresee  might 
produce  some  injury  to  another  as  its  direct  and  natural  re- 
sult under  like  circumstances." 

The  vice  lies  in  the  word  "direct."  The  proximate  cause 
of  an  injury  need  not  be  the  direct  cause,  for  it  may  be  im- 
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mediate  and  indirect  Over  and  over  again  this  court  ha& 
80  declared.  Wills  v.  Ashland  L.,  P.  £  St.  R.  Co.  108  Wis. 
255,  84  X.  W.  998 ;  Odegard  v.  North  Wis.  L.  Co.  130  Wis^ 
659,  110  K  W.  809.     The  proximate  cause 

"is  not  necessarily  the  immediate,  near,  or  nearest  cause,  but 
the  one  that  acts  first,  whether  immediate  to  the  injury  or 
such  injury  be  reached  by  setting  other  causes  in  motion, 
each  in  order  being  started  naturally  by  the  one  that  precedes 
it,  and  altogether  constituting  a  complete  chain  or  succession 
of  events,  so  united  to  each  other  by  a  close  causal  connection 
as  to  form  a  natural  whole,  reaching  from  the  first  or  produc- 
ing cause  to  the  final  result."  Deisenrieter  v.  Kraus-Merkcl 
M.  Co.  97  Wis.  279,  288,  72  N.  W.  735,  738. 

It  is  disappointing,  after  all  that  has  been  said  upon  the 
subject,  that  trial  courts  cannot  avoid  bo  clearly  erroneous 
definitions  of  this  important  element  in  negligence  cases. 
But,  however  obvious  an  error  may  be,  reversal  of  the  judg- 
ment cannot  result  if  no  prejudice  is  produced  thereby.  Sec* 
2829,  Stats.  (1898).  In  this  case  it  is  obvious  that,  if  de- 
fendant negligently  drove  his  horses  and  vehicle  into  contact 
with  the  plaintiff,  such  negligence,  if  the  cause  of  his  inju- 
ries at  all,  was  the  direct  cause.  There  was  no  intervening 
event  through  which  such  negligence  might  or  needed  to  be 
comiected  with  the  result.  Hence  in  this  case  the  jury  could 
not  have  been  misled,  by  any  possibility,  by  being  told  that 
the  proximate  cause  was  the  direct  cause,  provided  the  ele- 
ment of  reasonable  anticipation  also  existed,  a  qualification 
which,  it  will  be  observed,  was  duly  embodied  in  the  instruc- 
tion above  quoted.  Crouse  v.  C.  &  N.  W.  B.  Co.  102  Wis. 
196,  203,  78  K  W.  446,  778 ;  Allen  v.  Yoje,  114  Wis.  1,  17, 
89  N.  W.  924.  It  is  obvious,  therefore,  that  no  improper 
burden  was  placed  upon  the  plaintiff's  recovery,  and  no  prej- 
udice could  have  resulted  to  him  from  the  erroneous  defini- 
tion embodied  in  this  instruction. 

No  other  errors  are  assigned. 

By  the  Court. — Judgment  affirmed. 
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Jaokman,  Trustee,  Appellant,  vs.  Inman,  Eespondent 

Octol>er  BS—Novemher  10,  1908 

Witneaaes:  Competency:  Transactions  with  persons  since  deceased. 

In  an  action  on  a  promissory  note  by  the  personal  representative 
of  tlie  deceased  payee,  defendant  claimed  that  another  note, 
produced  by  defendant,  had  been  given  for  the  note  in  suit  be- 
cause the  prior  note  was  supposed  to  be  lost,  and  that  the  sec- 
ond note  had  been  paid.  The  note  produced  by  defendant  was 
In  his  handwriting,  including  the  indorsements,  except  the 
printed  words  and  the  words  "Paid  In  full  with  int"  written 
across  its  face,  which  words  defendant  testified  were  not  on  it 
when  he  parted  with  its  possession,  and  that  the  note  was 
drawn  about  November  18,  1901.  Defendant  was  also  permit- 
ted to  testify  that  the  words  "Old  note  lost  if  found  canceled 
by  this  note,"  indorsed  on  the  second  note,  referred  to  the  note 
in  suit  Defendant  also  produced  a  receipt,  signed  by  the  de- 
ceased, for  one  year's  interest  on  a  note  dated  November  18, 
1901,  and  testified  that  it  referred  to  the  interest  on  the  note  in 
suit    Held: 

(1)  The  witness  was  incompetent  under  sec  4069,  Stats. 
(1398),  since  he  was  testifying  to  a  transaction  with  the  de- 
ceased concerning  which  the  plaintiff  had  offered  no  evidence. 

(2)  The  evidence  being  within  the  prohibitions  of  sec.  4069, 
Stats.  (1898),  was  erroneously  admitted  over  plaintifTs  objec- 
tion. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bock 
county:  Geokge  Grimm,  Circuit  Judge.     Reversed. 

On  July  7,  1900,  the  defendant  gave  W.  T.  Van  Kirk, 
now  deceased,  a  note  for  $200,  with  interest  at  the  rate  of 
seven  per  cent,  due  in  one  year.  This  action  is  brought  by 
the  trustee  under  the  will  of  the  deceased  on  this  note,  which 
was  found  among  the  decedent's  papers.  The  defense  is 
payment.  Defendant  claims  that  in  1901  he  gave  a  new 
note  to  take  the  place  of  the  one  upon  which  this  action  is 
brought,  which  was  lost,  and  that  he  thereafter  fully  paid  the 
second  note  and  thereby  extinguished  the  debt  The  second 
note  has  an  indorsement  upon  its  face,  claimed  by  the  def end- 
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ant  to  be  in  the  handwriting  of  the  deceased,  as  follows: 
**Paid  in  full  with  int"  Upon  its  back  is  the  following  in- 
dorsement^ which  defendant  claims  was  made  bj  him  at  the 
time  he  gave  the  note  to  the  deceased :  "Int  paid  on  old  note 
14.00  Nov.  18  1901  old  note  lost  if  found  canceled  by  this 
note."  Defendant  introduced  in  evidence  a  receipt  for  a 
year's  interest  on  a  note,  and  was  permitted,  over  objection, 
to  testify  that  the  receipt  referred  to  the  note  on  which  suit 
had  been  brought.  The  action  was  before  this  court  on  a 
former  appeal,  and  is  reported  in  134.  Wis.  297,  114  N.  W. 
489.  Upon  the  remittitur  and  a  new  trial  judgment  re- 
sulted for  the  defendant.  This  is  an  appeal  from  such  judg- 
ment. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Wmiam  O.  Wheeler,  and  for  the  respondent  on  that  of  Jef- 
fris,  Mouat,  Smith  £  Avery. 

Seebegkeb,  J.  Upon  the  trial  the  defendant  produced  a 
note  and  testified  that  it  was  in  his  handwriting,  including 
the  indorsements  thereon,  except  the  printed  words  and  the 
words  "Paid  in  full  with  int"  written  across  its  face,  whicli 
words  he  states  were  not  on  it  when  he  parted  with  possession 
of  it.  He  also  states  that  it  was  drawn  about  Xovember  18, 
1901.  He  was  also  permitted  to  testify  in  response  to  a 
question  as  to  whether  or  not  he  knew  what  the  words  "Old 
note  lost  if  found  canceled  by  this  note"  referred  to,  and 
stated:  "il.  It  refers  to  a  lost  note.  Q.  To  what  lost  note? 
A.  It  refers  to  the  note  that  they  are  bringing  suit  on."  De- 
fendant also  produced  a  receipt  for  one  year's  interest  on  a 
note,  signed  by  the  deceased  and  dated  November  18,  1901, 
and  testified  that  it  referred  to  interest  on  the  note  sued  on. 
This  evidence  was  duly  objected  to  by  appellant  as  incompe- 
tent under  sec.  4069,  Stats.  (1898),  for  the  reason  that  de- 
fendant was  testifying  to  a  transaction  with  the  deceased  con- 
cerning which  the  plaintiff  had  offered  no  evidence.     It  is 
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clear  that  this  evidence  pertained  to  a  personal  transaction 
l)etween  the  defendant  and  the  deceased.  The  decedent  dur- 
ing his  lifetime  would  have  been  a  competent  witness  to  re- 
fute defendant's  statements  he  thus  makes,  to  the  effect  that 
these  indorsements  refer  to  the  note  in  suit  and  that  the  re- 
ceipt covered  interest  on  such  note.  This  evidence  being 
within  the  prohibition  of  sec.  4069,  Stats.  (1898'),  was  erro- 
neously admitted  over  plaintiff's  objection.  The  obvious  pur- 
pose and  effect  of  it  is  to  show  that  defendant  paid  the  note 
sued  on  by  the  giving  of  his  note  dated  November  18,  1901 
(Exhibit  1),  and  which  he  now  produces  and  claims  to  have 
paid  the  deceased  in  his  lifetime.  This  is  adverse  to  plaint- 
iff's claim  that  the  note  sued  on  haa  not  been  paid.  Stewart 
V.  Stewart,  41  Wis.  624;  Brader  v.  ^Brader,  110  Wis.  423,. 
85  N.  W.  681 ;  Jackman  v.  Inrmn,  134  Wis.  297, 114  N.  W. 
489. 

By  the   Cotart. — ^Judgment  reversed,  and  the  cause  re- 
manded for  a  new  triaL 


Estate  of  Muellenschladbe. 

October  29— November  10,  1908. 

Wills:  Contests  over  prol>ate:  AUouDance  of  counsel  fees:  Discretionr 
Review  on  appeal, 

1.  Under  ch.  397,  Laws  of  1901,  being  sec.  4041a,  Stats.  (Snpp. 
1906) — ^providing  that  any  court  of  record,  In  contests  arising 
therein,  upon  application  for  probate  of  any  will,  in  its  discre- 
tion, may  allow  to  the  proponent  of  such  will  a  reasonable  at- 
torney's fee,  to  be  paid  out  of  the  estate  of  the  decedent,  and 
may  also  in  its  discretion  allow  to  the  contestant  if  successful 
in  the  circuit  court  a  reasonable  attorney's  fee  out  of  the  es- 
tate for  services  in  such  contest  in  said  circuit  court, — the  court 
having  jurisdiction  of  the  probate  of  a  will  is  vested  with  a 
discretion  in  making  an  allowance  to  the  proponent  in  will 
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oontests,  and  therefore,  anless  there  is  an  abuse  of  discretion 
in  that  regard,  the  court's  action  cannot  be  disturbed  on  appeal. 
2.  On  the  whole  record  of  a  contest  over  the  probate  of  a  will,  heard 
in  the  county,  circuit,  and  supreme  courts,  it  is  held  that  there 
was  no  abuse  of  discretion  in  disallowing  speciflc  items  of  an 
executor's  account,  consisting  of  counsel  fees  and  disburse- 
ments incurred  in  securing  the  probate  of  the  will  before  he 
had  qualified  as  executor  and  while  he  was  merely  proponent 
of  the  will. 
[3.  Wliether  sec.  4041a,  Stats.  (Supi^.  190€;  Laws  of  1901,  dtu  397), 
vests  in  the  county  court  only  power  to  make  such  an  allow- 
ance, and,  that  court  having  denied  it,  its  action  cannot  be  disr- 
turbed  on  appeal,  not  determined.] 

Appkat.  from  a  judgment  of  the  circuit  court  for  Bock 
county:  Geobge  Gbimm,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  a  judgment  affirming  a  judgment 
of  the  county  court  of  Bock  county  disallowing  part  of  the 
account  of  Charles  Treloff  as  executor  of  the  will  of  Herman 
MueUensdilader.  The  items  disallowed  were  for  counsel 
fees  and  disbursements  incurred  in  securing  the  probate  of 
the  will  of  the  deceased  before  said  Treloff  had  qualified  as 
executor  and  while  he  was  merely  proponent  of  the  will, 
which  will  was  presented  for  probate  by  said  Treloff,  exec- 
utor named  in  the  will.  The  circuit  court  found  substan- 
tially as  follows:  That  Herman  Muellenschladar  died  on  the 
26th  day  of  January,  1904,  leaving  a  will  dated  the  same 
day;  that  he  left  BuryivTDg  him  his  widow,  Anna  Mwellen- 
schJader,  his  daughter,  Clara,  aged  ten  years,  and  his  s(m, 
Herman,  aged  seven,  his  sole  heirs  at  law ;  that  he  bequeathed 
to  Charles  Treloff  $2,000,  to  his  daughter  and  son  about 
$3,000  to  be  divided  equally  between  them,  to  his  wife  and 
children,  in  equal  shares,  the  sum  of  $3,500,  stated  in  said 
will  to  be  iQ  Weld,  Ehine  province,  Germany,  from  which  be- 
quest nothing  has  been  realized;  that  to  Charles  Muellen- 
schlader,  his  brother,  was  bequeathed  $2,000,  stated  in  said 
will  to  be  owing  from  one  August  Marx,  from  which  bequest 
nothing  has  been  realized ;  that  the  residue  of  his  estate  was 
Vol.  137—3' 
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bequeathed  to  his  wife  and  children  in  equal  shares ;  that  no 
residue  remains ;  that  Charles  Trelojf  was  named  as  executor 
and  the  estate  was  appraised  at  $8,019.16;  that  said  Charles 
Treloff  presented  the  will  and  his  petition  for  probate  to  the 
county  court  of  Kock  county  on  the  2d  day  of  February, 
1904;  that  notice  of  contest  was  filed  by  the  guardian  ad 
litem  in  behalf  of  said  infant  heirs  and  by  the  widow  in  her 
own  behalf ;  that  a  hearing  upon  the  issues  was  had  on  the 
19th  day  of  April,  1904,  and  judgment  entered  denying  pro- 
bate of  the  will;  that  on  the  15th  day  of  June,  1904,  said 
Charles  Treloff  and  Charles  Muellenschlader  each  took  ap- 
j)eals  from  said  judgment  to  the  circuit  court  for  Hock  county ; 
that  on  the  29th  day  of  February,  1908,  said  matter  was  tried 
in  the  circuit  court  before  the  court  and  a  jury  and  the  jury 
returned  a  verdict  advisory  to  the  court  therein,  and  there- 
after the  judge  of  said  court  filed  findings  of  fact  and  conclu- 
sions of  law  adopting  the  verdict  of  said  jury,  and  on  the  8th 
day  of  April,  1905,  entered  judgment  denying  said  will  to  pro- 
bate ;  that  on  the  10th  day  of  July,  1905,  said  Charles  Tre- 
loff took  an  appeal  from  said  judgment  of  the  circuit  court 
to  the  supreme  court  of  the  state  of  Wisconsin,  and  the  judg- 
ment of  the  circuit  court  was  reversed  and  the  case  remanded 
with  directions  to  the  circuit  court  to  enter  judgment  admit-' 
ting  the  will  to  probate  and  for  further  proceedings  according 
to  law  [128  Wis.  364]  ;  that,  upon  such  reversal,  costs 
were  taxed  in  said  court  in  favor  of  said  Charles  Treloff 
and  against  the  respondents,  widow  and  children  of  said 
deceased,  in  the  sum  of  $130.30,  which  sum  was  charged 
in  the  final  account  of  said  Treloff  as  executor  in  said  county 
court  and  allowed  to  him  in  said  court  out  of  said  estate; 
that  upon  the  filing  of  the  remittUvr  in  the  circuit  court 
costs  were  there  taxed  in  favor  of  said  Treloff  and  against 
the  contestants,  said  widow  and  children  of  deceased,  in 
the  sum  of  $220.75,  which  sum  was  charged  by  said  Treloff 
in  his  final  account  as  executor  and  allowed  to  him  by  the 
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county  court  out  of  said  estate;  that  such  costs  included, 
among  other  items,  $146.40  for  drafting  bill  of  exceptions 
on  said  appeal  and  copies  thereof,  witness  fees  for  J.  F. 
Pember  $3.08,  and  witness  fees  for  E.  F.  Woods  $3.08 ;  that 
upon  the  proceedings  in  said  matter  in  the  county  court  said 
Treloff  appeared  by  Greorg©  G.  Sutherland,  his  attorney; 
that  in  the  final  account  of  said  Treloff  as  executor  he 
charged  said  estate  $150  for  services  and  disbursements  ren- 
dered by  said  Sutherland,  and  upon  the  hearing  of  said  final 
account  said  item  of  $150  was  allowed  out  of  said  estate,  and 
said  item  included  the  witness  fees  for  J.  F.  Pember  and 
E.  F.  Woods,  witnesses  called  on  behalf  of  said  Charles  Tre- 
loff in  said  will  contest  in  the  county  court ;  that  William  G. 
Wheeler  was  employed  as  attorney  for  Charles  Muellen- 
schlader  upon  the  trial  of  said  matter  in  the  coimty  court, 
and  that  the  appeal  by  said  Charles  Muellenschlader  from 
the  judgment  of  the  coimty  court  denying  said  will  to  probate 
was  taken  by  said  Charles  Muellenschlader  by  William  G. 
Wheeler,  his  attorney,  and  the  appeal  from  said  judgment  by 
said  Treloff  was  taken  by  George  G.  Sutherland  and  William 
G.  Wheeler,  his  attorneys;  that  William  G.  Wheeler  was 
actually  employed  by  said  Treloff,  tie  proponent  and  legatee 
named  in  said  will  and  the  person  named  as  executor  in  said 
will,  as  his  attorney  upon  the  will  contest  in  the  county  court, 
circuit  court,  and  supreme  court,  and  in  the  course  of  such 
employment  rendered  services  of  the  reasonable  value  of 
$476.25  and  incurred  expenses  amounting  to  $11.50;  that 
on  the  trial  of  said  will  contest  in  the  county  and  circuit 
courts  said  Treloff  called  as  witnesses  J.  F.  Pember  and 
E-  F.  Woods,  both  physicians,  to  testify  as  experts  relative  to 
the  mental  competency  of  the  testator  at  the  time  of  making 
said  will ;  that  tie  reasonable  fee  of  said  Woods  is  the  sum  of 
$5 ;  that  the  reasonable  fee  of  said  Pember  for  time  actually 
spent  as  such  witness,  being  two  days  in  circuit  court  and 
one-half  day  in  county  court,  at  $15  per  day,  is  $37.50. 
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As  conclusions  of  law  the  court  found :  That  there  was  no 
abuse  of  discretion  by  the  county  court  in  refusing  to  allow 
said  attorney  fee  of  William  G.  Wheeler  and  the  fees  of  said 
E.  F.  Woods  and  J.  F.  Pember  as  expert  witnesses  in  favor 
of  said  Charles  Treloff  in  his  final  account;  that  the  judg- 
ment of  the  coimty  court  of  Rock  county  dated  December  26, 
1907,  from  which  this  appeal  was  taken,  should  be  wholly 
affirmed,  with  costs  of  this  court  in  favor  of  the  widow  and 
children  of  said  deceased  against  Charles  Treloff. 

Judgment  was  entered  according  to  the  findings  of  fact 
and  conclusions  of  law,  from  which  judgment  this  appeal  is 
taken. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
William  O.  Wheeler. 

For  the  respondents  there  was  a  brief  by  Jeffris,  Mouat^ 
Smith  &  Avery,  attorneys,  and  John  Cunningham,  guardian 
ad  litem,  and  oral  argument  by  Mr.  M.  0.  Mouat  and  Mr. 
Cunningham. 

Kbrwin,  J.  As  appears  from  the  statement  of  facts, 
Charles  Treloff  as  executor  charged  tiie  estate  with  $160  for 
services  and  disbursements  rendered  for  him  as  proponent 
and  executor  named  in  the  will  by  Greorge  Sutherland,  and 
the  sum  of  $220.75  costs  taxed  in  favor  of  said  executor  and 
against  the  contestants  in  the  circuit  court  for  Rock  county 
on  filing  the  remittitur  from  this  court,  and  $130.30  costs 
taxed  in  the  supreme  court.  All  of  these  sums  were  allowed 
against  the  estate  in  the  final  settlement  of  the  executor's  ac- 
coxmt,  but  the  bill  of  Mr.  Wheeler,  as  well  as  the  expert  wit- 
nesses' fees,  were  disallowed,  and  the  appellant  claims  this 
was  error.  On  the  part  of  the  respondent  it  is  insisted  that 
the  exercise  of  discretion  by  the  county  court  in  disallowing 
the  items  is  not  subject  to  review  on  appeal  under  the  rule 
laid  down  by  this  court  in  In  re  Gertsen's  Will,  127  Wis. 
C02,  106  N.  W.  1096,  and,  even  if  such  discretion  be  subject 
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to  review,  there  was  no  abuse  of  it  in  the  judgment  of  the 
eofimty  court.  Counsel  for  r^pondent  makes  an  extended 
argument  against  the  power  to  review  the  discretion  of  the 
county  court  in  the  matter  before  us,  and  insists  that  the 
statute  (sec  4041a,  Stats, :  Supp.  1906 ;  Laws  of  1901,  ch. 
397)  vests  in  sudi  court  only  the  power  to  make  an  allow- 
ance, and,  that  court  having  denied  it,  its  action  cannot  be 
disturbed  on  appeal.  But  in  the  view  we  take  of  the  case  it 
is  not  necessary  to  consider  the  power  on  appeal  to  review 
tbe  discretion  of  the  county  court,  because,  assuming  for  the 
purpose  of  the  argument  such  power  exists,  we  think  it  dear 
upon  the  established  facts  that  there  was  no  abuse  of  dis- 
cretion in  disallowing  the  items.  Ch.  307,  Laws  of  1901, 
being  sec.  4041a,  Stats.  (Supp.  1906),  provides: 

"Any  court  of  record,  in  contests  arising  therein,  upon 
application  for  the  probate  of  any  will,  in  its  discretion,  may 
allow  to  the  proponent  of  such  will  a  reasonable  attorney's 
fee,  to  be  paid  out  of  the  estate  of  the  decedent,  and  may  also 
in  its  discretion  allow  to  the  contestant  if  successful  in  the 
circxiit  court  a  reasonable  attorney's  fee  out  of  said  estate  for 
services  in  such  contest  in  said  circuit  court" 

The  above  statute  manifestly  vests  in  the  court  having 
jurisdiction  of  the  probate  of  the  will  discretion  in  making 
an  allowance  to  the  proponent  in  will  contests,  and  therefore, 
unless  there  was  an  abuse  of  discretion  in  disallowing  the 
items  complained  of,  the  judgment  below  cannot  be  disturbed. 
It  is  insisted  by  appellant  that  the  court  below  found  that 
Mr.  Wheeler  was  employed  by  the  proponent  and  executor 
named  in  the  will  in  the  contest,  but  it  will  be  observed  that 
the  court  also  found  that  the  executor  had  other  counsel,  and, 
moreover,  Mr.  Wheeler  was  employed  by  Charles  Muellen- 
schlader,  legatee^  who  appealed  separately.  It  will  be  ob- 
served, further,  that  Charles  Muellenschlader  was  interested 
in  the  will  contest,  since  he  was  a  legatee  to  the  amount  of 
$2,000,  and  that  he  and  the  executor  wqre  the  only  persons 
interested  in  sustaining  the  wilL     Upon  the  whole  record  wo 
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are  convinced  that  there  was  no  abuse  of  discretion  in  disal- 
lowing the  items  complained  of;  therefore  the  judgment  be- 
low must  be  affirmed.  Wolf  v.  Schosjfner,  51  Wis.  53,  81 
N.  W.  8;  Marx  v.  Rowlands,  59  Wis.  110,  17  N.  W.  687; 
In  re  Donges's  Estate,  103  Wis.  497,  79  N.  W.  786;  Becker 
V.  Chester,  115  Wis.  90,  91  N.  W.  87,  650;  Speiser  v.  Mer- 
chants' Exch.  Bank,  110  Wis.  506,  86  N.  W.  243;  McMahon 
V.  Snyder,  117  Wis.  463,  94  N.  W.  351 ;  Fox  v.  Martin,  lOa 
Wis.  99,  84  N.  W.  23. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 


Uegkeb,  Appellant,  vs.  Town  of  Clyman,  Respondent 

October  2S'-'Novemb€r  10,  1908. 

Highicays:  Defects:  Injuries:  Right  of  action:  Accumulation  of  snoior 
Pleading:  Complaint:  Demurrer:  Statutes. 

1.  No  right  of  action  exists  at  common  law  against  municipalities 

for  injuries  sustained  by  reason  of  a  defective  highway,  and 
the  only  provision  in  our  statutes  creating  a  liability,  out  of 
which  a  cause  of  action  might  arise  on  account  of  a  defective 
highway,  is  sec.  1339,  Stats.  (1898). 

2.  Under  sec.  1339,  Stats.  (1898),  as  amended  by  ch.  305,  Laws  of 

1899,  no  action  is  maintainable  on  account  of  injuries  sus- 
tained by  reason  of  an  accumulation  of  ice  and  snow  upon  any 
highway,  unless  the  accumulation  complained  of  has  continued 
for  three  weeks.  Hence  where  a  complaint  for  injuries,  alleged 
to  have  been  occasioned  by  an  accumulation  of  ice  and  snow  in 
a  highway,  fails  to  allege  that  such  accumulation  had  existed 
for  three  weeks  prior  to  the  date  of  the  injury  for  which  the- 
action  is  brought,  no  cause  of  action  is  stated. 

3.  Sec.  1249,  Stats.  (1898),  gives  no  right  of  action  for  injuries  sus- 

tained by  reason  of  a  snow  blockade  in  a  highway,  and,  al- 
though a  highway  may  be  out  of  repair  by  reason  of  its  being 
blockaded  with  snow,  and  the  town  officers  may  be  negligent 
in  failing  to  remove  the  blockade  as  required  by  sec.  1249,  such 
negligence  is  not  actionable  unless  it  is  made  so  by  the  provi- 
sions of  sec.  1339,  StaU.  (1898). 
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Appeai.  from  an  order  of  the  circuit  court  for  Dodge 
county:  James  J.  Dick,  Circuit  Judge.     Affirmed. 

This  action  is  brought  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  the  plaintiff's  horses  having  been 
injured  on  a  defective  highway.  The  defect  complained  of 
was  that  the  defendant  town  had  n^ligently  permitted  a  oeir- 
tain  highway  to  be  blocked  with  an  accumulation  of  snow 
for  a  period  of  two  weeks  or  more,  in  violation  of  the  provi- 
sions of  sec  1249,  Stats.  (1898).  A  general  demurrer  was 
interposed  to  the  complaint  as  not  stating  cause  of  action, 
which  demurrer  was  sustained  by  the  oourt^  and  this  appeal 
is  taken  from  the  order  sustaining  the  same. 

J.  JE.  Malone,  for  the  appellant. 

For  the  resjwndent  there  was  a  brief  by  Kadi/ng  d  Kadvng, 
and  oral  argument  by  C.  A.  Kading. 

Babnes,  J.  ITo  right  of  action  existed  at  common  law 
against  municipalities  for  injuries  sustained  by  reason  of  a 
defective  highway,  and  the  only  provision  of  our  statutes 
creating  a  liability,  out  of  which  a  cause  of  action  might 
arise  on  account  of  a  defect  in  a  highway,  is  sec.  1339,  Stats. 
(1898).  Stilling  v.  Thorp,  54  Wis.  528,  11  K  W.  906; 
Daniels  tr.  Racine,  98  Wis.  649,  74  N.  W.  553 ;  Morrison  v. 
Eau  Claire,  115  Wis.  538,  92  N.  W.  280. 

Under  sec  1339,  Stats.  (1898),  as  amended  by  ch.  305, 
Laws  of  1899,  no  action  is  maintainable  on  account  of  in- 
juries sustained  by  reason  of  an  accumulation  of  ice  and 
snow  upon  any  highway,  unless  the  accumulation  complained 
of  continued  for  three  weeks.  The  action  before  us  is 
brought  to  recover  damages  for  injuries  sustained  by  reason 
of  an  accumulation  of  snow  on  a  highway.  The  complaint 
fails  to  all^e  that  the  accumulation  had  existed  for  three 
weeks  prior  to  the  date  of  the  injury  for  which  action  is 
brought;  hence  no  cause  of  action  is  stated.  Sec.  1249, 
Stats.  (1898),  gives  no  right  of  action  for  injuries  sustained 
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by  reason  of  a  snow  blockade  in  a  hi^way.  A  highway 
may  be  ant  of  repair  by  reason  of  its  being  blockaded  with 
snow,  and  the  town  officers  may  be  negligent  in  failing  to  re- 
mofe  the  blockade  as  provided  in  sec  1249,  but  such  negli- 
gence is  not  actionable  unless  it  is  made  so  by  sea  1339.  In- 
stead of  giving  a  right  of  wddcm  on  account  of  conditions 
suek  as  are  set  forth  in  the  complaint,  that  section  provides 
€Kpraasly  that  no  right  of  action  shall  exist  on  account 
thereof. 

Wlule  it  may  be  that  the  legislature  had  in  mind  a  differ- 
ent class  of  caaie&  than  the  one  now  before  us  when  it  adopted 
the  amendment  referred  to,  yet  the  defect  alleged  comes 
fairly  within  the  language  of  that  amendment,  and,  that 
being  ao,  this  court  would  hardly  be  warranted  in  indulging 
in  speculation  as  to  what  the  legislative  intent  was.  Mc- 
Gahe  v.  Hammond,  34  Wis.  690,  relied  upon  by  appellant,  is 
in  entire  harmony  with  what  is  here  decided.  There,  as  in 
F««  V.  Waukesha,  90  Wia  337,  63  N.  W.  280,  the  defect 
relied  upon  was  the  failure  to  remove  a  snow  blockade.  The 
right  of  action,  however,  in  tiiese  cases  was  wholly  dependent 
on  sec  1339. 

By  {he  OovH. — ^The  order  appealed  from  wa*  correct  and 
must  be  affirmed. 


Paliw,  Respondent,  vs.  Peobebt  and  another,  Appellants. 

October  23— November  10,  1908. 

XMUHefuM  detainer:  Appeal  from  municipal  court:  Re^iaites  and 
proceedings  for  transfer  of  the  cause. 

1.  Sec.  3368,  Stato.  (1898),  goyemlng  appeals  In  nnlawful  detainer 
actiofns,  provides  that  such  appeals  may  be  taken  as  in  other 
cases  of  appeal  from  Justices'  courts,  that  in  order  to  stay  pro- 
ceedings an  undertaking  shall  be  filed,  and  that  "upon  taking 
9uch  appeal  and  filing  such  undertaking"  all  proceedings  shall 
be  stayed;  and  sec.  3754,  which  governs  appeals  in  other  cases. 
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in  addition  to  otlker  requirements,  provides  that  the  appelant 
"must,  at  the  time  of  taking  such  appeal"  and  filing  the  appeal 
papers  with  the  justice,  pay  him  his  fees,  together  with  his 
Tee  for  the  return,  the  state  tax,  and  the  fees  for  the  clerk  of 
the  appellate  court  In  an  action  on  an  undertaking  on  appeal 
from  a  judgment  of  restitution  in  an  unlawful  detainer  action 
it  appeared  that  the  appellant  had  neglected  to  pay  such  fees. 
Held,  that  nevertheless  the  appeal  was  fully  perfected  and  the 
undertaking  became  effective. 

Z  The  provisions  of  sea  3764,  State.  (1898),  as  to  payment  of  fees 
are  not  mandatory,  nor  is  such  payment  a  jurisdictional  fact, 
but  an  effective  return  may  be  made  by  the  justice  without  their 
payment  having  in  fact  been  made. 

3.  Such  rule  is  not  affected  by  the  fact  that  the  appeal  is  taken 
from  a  judgment  of  a  municipal  court  whose  judge  is  placed 
on  a  salary,  and  who  is  required  to  collect  the  ordinary  jus- 
tice's fees  and  pay  them  into  the  public  treasury,  since  it  rests 
with  the  public  authorities  to  apply  the  proper  remedy  for  any 
neglect  of  the  Judge  of  such  court  to  collect  such  amounts. 

Appeax  from  an  order  of  the  circuit  court  for  Waukesha 
county:  Mastut  L.  Lusck^  Circuit  Judge.     Affirmed. 

For  the  appellants  there  were  briefs  by  Ryan,  Merton  & 
Newbury,  and  oral  argument  by  E,  Merlon. 

The  cause  was  submitted  for  the  respondent  on  the  brief 
of  C.  E.  Armin. 

WnfBiiOW,  0-  J*.  This  is  an  appeal  from  an  order  over- 
ruling a  general  demurrer  to  the  complaint.  It  was  alleged 
in  the  complaint  that  in  an  unlawful  detainer  action  brought 
by  the  plaintiff  against  one  Howitt  in  the  municipal  court 
for  the  eastern  district  of  Waukesha  county  the  plaintiff  re- 
covered judgment  for  the  restitution  of  certain  premises^ 
with  costs;  that  on  the  following  day  Howitt  duly  filed  a  no- 
tice and  affidavit  for  an  appeal,  together  with  an  undertak- 
ing signed  by  the  defendants  as  sureties,  conditioned  to  pay 
the  costs  of  the  appeal  and  pay  all  rent  and  other  damages 
accruing  to  the  plaintiff  pending  the  appeal ;  that  said  How- 
itt failed  at  any  time  to  pay  the  costs  required  to  be  paid  by 
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law  in  order  to  perfect  his  appeal,  and  said  appeal  lapsed, 
but  that  the  execution  of  the  judgment  was  stayed  by  the 
giving  of  the  undertaking,  whereby  the  pLiintiff  was  dam- 
aged by  losing  the  rent  of  the  premises  for  twenty  days,  and 
judgment  was  demanded  for  the  amount  so  lost.  The  de- 
fendants claim  that  the  appeal  was  never  perfected  by  the 
payment  of  the  costs  and  other  items  required  to  bo  paid  by 
sec.  3754,  Stats.  (1898)^  and  hence  that  the  proceedings 
were  never  stayed  by  the  undertaking,  but  that  the  writ  of 
restitution  might  have  been  issued  at  any  time.  The  argu- 
ment is  that  there  must  be  a  fully  perfected  appeal  before 
the  undertaking  becomes  effective  to  stay  proceedings,  and 
that  until  the  payment  of  the  items  aforesaid  there  is  in  fact 
no  appeal. 

Sec.  8368,  Stats.  (1898),  provides  that  the  appeal  in  un- 
lawful detainer  actions  may  be  taken  as  in  other  cases  of  ap- 
peal from  justices'  courts,  and  that  in  order  to  stay  proceed- 
ings an  undertaking  such  as  was  given  here  shall  be  filed^ 
and,  further,  that  ^'upon  taking  swch  appeal  and  filing  such 
undertaking''  all  proceedings  shall  be  stayed.  Sec.  3754, 
Stats.  (1898),  which  governs  appeals  in  other  cases,  requires 
the  filing  of  a  notice  and  affidavit  of  good  faith,  and  further 
provides  that  the  appellant  ''must,  at  the  time  of  presenting** 
such  papers  to  the  justice,  pay  him  his  fees,  together  with  $1 
for  the  return,  $1  for  state  tax,  and  $2  clerk's  fees  for  the 
clerk  of  the  appellate  court. 

The  argument  that  this  requirement  is  mandatory,  and 
that  full  compliance  with  it  is  necessary  in  order  to  make  the 
appeal  effective  for  any  purpose,  would  be  strong  were  it  not 
for  the  provisions  of  sec.  3763,  Stats.  (1898),  and  the  con- 
struction placed  upon  the  two  sections  [sees.  3754,  3763, 
Stats.  1898]  by  the  case  of  Golling  v.  Harder,  14  Wis.  86. 
The  last-named  section  provides  that  the  justice  shall  not  be 
bound  to  make  his  return  unless  his  fees  and  the  other 
amounts  named  are  paid  at  the  time  of  the  service  of  the  no- 
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tice  of  the  appeal,  and  it  was  held  in  the  Oolling  Case  that 
this  provision  clearly  showed  that  the  payment  of  the  fees 
and  tax  were  not  jurisdictional  facts,  but  that  the  justice 
might  make  an  effective  return  without  the  payment  having 
been  made.  It  was  there  said  that  by  the  last-named  provi- 
sions ''the  legislature  have  recognized  the  existence  of  the  ap- 
peal independent  of  such  payment,"  and,  further,  that  the 
justice's  own  fees  "are  always  subject  to  his  control,  and,  if 
he  neglects  his  duty  as  to  the  [state]  tax,  it  rests  with  the 
public  authorities  to  apply  the  proper  remedy."  This  con- 
struction was  followed  in  the  very  recent  case  of  Mead  t\ 
Simpson,  134  Wis.  451,  114  K  W.  821,  and  it  seems  to  be 
decisive  of  this  case.  If  the  appeal  existed  independent  of 
the  payment,  as  held  in  the  OoUing  Case,  then  the  undertak- 
ing became  effective  and  stayed  proceedings.  It  is  true  that 
the  judge  of  the  municipal  court  in  which  the  action  was 
tried  is  placed  upon  a  salary  by  the  terms  of  the  act  creating 
the  court,  and  that  he  simply  collects  the  ordinary  justice's 
fees,  and  is  required  to  pay  them  into  the  public  treasuries  of 
the  city  and  county  of  Waukesha  in  certain  proportions  (sec 
13,  ch.  91,  Laws  of  1897),  but  this  does  not  affect  the  ques- 
tion, because,  as  held  in  the  OoUing  Case,  if  he  neglects  his 
duty  as  to  the  amounts  which  he  is  required  to  collect  as  a 
public  agent  (in  that  case  the  state  tax),  "it  rests  with  the 
public  authorities  to  apply  the  proper  remedy." 
By  the  Court. — Order  aflSrmed. 
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Andeeson,  Appellant,  vs.  Savoy,  Respondent 

October  29— November  10,  1908, 

Appeal  and  error:  Findincfa:  Oonclusiveness:  Sales:  Breaches:  Right 
of  action:  Waiver:  Measure  of  damages:  Evidence. 

1.  Findings  of  fact  not  contrary  to  the  clear  preponderance  of  tlie 

evidence  will  not  be  disturbed  on  appeal. 

2.  In  an  action  on  a  contract  for  the  sale  of  Ice,  a  finding  that  the 

contract  was  modified  by  mutual  agreement  as  to  delivery  of 
the  full  amount  within  the  agreed  time,  is  more  In  the  nature 
of  a  conclusion  of  law  than  one  of  fact^ 

Z.  Plaintiff,  under  a  contract  for  the  sale  of  400  tons  of  Ice  to  be 
loaded  for  shipment  from  time  to  time  as  demanded  by  plaint- 
iff between  ApHl  1  and  October  1,  ordered  ice  and  received 
and  used  the  same  notwithstanding  defendant  had  breached  the 
agreement  by  failing  to  ship  two  cars  a  week  as  demanded  and 
to  pack  that  which  was  shipped  in  the  manner  agreed  upon, 
and  the  defendant  continued  to  ship  ice  within  a  reasonable 
time  on  orders  notwithstanding  plaintiff  had  not  paid  for  prior 
shipments  according  to  contract  It  was  undisputed  that  had 
ice  been  shipped  at  the  rate  of  two  cars  per  week  as  demanded, 
all  would  have  been  delivered  within  the  time  agreed  upon,  and 
that  plaintiff  had  use  therefor  and  did  not  refuse  to  receive  ice 
until  the  close  of  the  season  and  after  the  time  limited  by  the 
contract  for  making  deliveries.  Held,  that  it  was  not  a  neces- 
sary Inference  from  such  circumstances  that  plaintiff  waived 
the  provisions  of  the  agreement  entitling  him  to  the  full  amount, 
or  that  the  minds  of  the  parties  met  as  to  such  waiver. 

4.  While  plaintiff's  demand  for  and  receipt  and  appropriation  of  ice 
without  objection,  notwithstanding  the  breach,  bound  him  to 
pay  for  what  he  obtained,  it  did  not  necessarily  affect  his  right 
to  damages  caused  by  the  delay  in  shipping  according  to  the  de- 
mand of  two  cars  per  week  or  for  failure  to  seasonably  forward 
to  the  full  amoimt,  and  his  conduct  in  that  regard  and  defend- 
ant's consent  to  ship  ice  notwithstanding  the  delayed  payments 
are  perfectly  consistent  with  plaintiff's  retention  of  such  right. 

&  Damages  for  breach  of  contract,  under  ordinary  circumstances, 
are  limited  to  such  as  may  be  considered  to  arise  according  to 
the  usual  course  of  things  from  such  breach  and  so  must  be 
regarded,  reasonably,  as  having  been  In  contemplation  by  the 
parties  at  the  time  of  making  the  contract  ajs  the  probable  re- 
sult of  the  breach  of  it,  or,  in  the  case  of  special  circumstances. 
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such  as  may  reasonably  be  supposed  to  have  been  In  such  con- 
templation in  view  thereof  so  far  as  such  special  circumstances 
were  known  to  the  parties  at  the  time  of  making  the  contract. 

€.  Where  plaintiff,  under  a  contract  for  the  sale  of  400  tons  of  ice 
to  be  loaded  for  shipment  from  time  to  time  as  demanded  by 
plaintiff  between  April  1  and  October  1,  ordered  ice  and  re- 
ceived and  used  the  same  notwithstanding  defendant  had 
breached  the  agreement  by  falling  to  ship  two  cars  a  week  as 
d^nanded,  tt  is  held,  under  the  evidence,  stated  in  the  opinion, 
that  there  were  no  special  circumstances  to  be  dealt  with  in 
determining  the  damages  to  which  plaintiff  was  entitled. 

7.  In  such  case  the  true  measure  of  damages  as  to  the  ice  not  de- 
livered is  the  difference  between  what  the  ice  would  have  cost 
the  plaintiff  under  the  contract  when  he  should  have  received 
the  same  and  the  fair  market  value  at  such  time,  with  interest 
thereon,  in  case  ice  was  reasonably  obtainable  in  the  market; 
otherwise  the  difference  between  the  cost  and  what  ice  would 
have  been  actually  worth  to  him  when  he  ought  to  have  re- 
ceived it 

Timlin,  J.,  dissents. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  Mabtin  L.  Lueck,  Circuit  Judge.     Reversed. 

Action  to  recover  damages  for  breach  of  contract. 

The  cause  was  tried  by  a  referee,  who  found  as  facts  thus : 
February  17,  1904,  defendant  contracted  to  furnish  plaintiff 
400  tons  of  ice  at  $1  per  ton,  f .  o.  b.  cars  at  Pewaukee,  Wis- 
consin, shipments  to  be  made  at  such  times  between  April  1, 
11)04,  and  October  1,  1904,  as  demanded  by  plaintiff.  One 
hundred  dollars  was  paid  down  on  the  contract,  and  it  was 
agreed  that  after  delivery  of  100  tons  of  ice  settlements 
should  be  made  weekly.  In  the  latter  part  of  May  or  first 
part  of  June,  1904,  plaintiff  demanded  shipments  of  ice  to 
commence  and  within  a  day  or  two  one  carload  was  sent  for- 
ward. Thereafter  whenever  plaintiff  demanded  ice  a  car- 
load was  sent,  up  to  July  7,  1904,  at  which  time  he  demanded 
shipment  of  two  cars  a  week,  one  on  Tuesday  and  one  on  Fri- 
day, which  request  was  not  complied  with.  Nevertheless 
plaintiff  continued  to  demand  shipments  of  ice  and  from 
time  to  time  some  was  shipped  and  accepted  without  objec- 
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tion.  Defendant  shipped  ice  to  plaintiff  without  objection 
notwithstanding  plaintiff  failed  to  make  weekly  settlements 
according  to  the  contract  Business  was  carried  on  as  indi- 
cated till  some  time  in  October,  1904,  when  defendant  was 
notified  not  to  ship  any  more  ifte,  whereupon  he  billed  to 
plaintiff  the  ice  shipped  up  to  that  time,  giving  him  credit 
for  payments  made,  and  after  mutual  examination  of  the  bill 
plaintiff  told  defendant  he  could  not  pay  presently  but  would 
settle  in  a  week.  Plaintiff  received  and  accepted  126  tons 
and  100  pounds  of  ice  not  settled  for  at  the  time  of  the  com- 
mencement of  the  action.  Some  demurrage  charges  paid  by 
plaintiff  were  incurred  by  his  own  neglect  to  unload  cars 
according  to  the  rules  of  the  railroad  company.  He  was  re- 
quired to  pay  full  carload  rates  on  some  cars  which,  by  fault 
of  defendant^  were  not  filled  to  their  capacity,  whereby  he 
was  damaged  to  the  amount  of  $1.  The  written  contract  was 
modified  by  the  conduct  of  plaintiff  in  ordering  ice  notwith- 
standing defendant  had  failed  to  strictly  comply  therewith, 
and  the  shipment  of  ice  by  defendant  and  acceptance  of  the 
same  by  plaintiff  notwithstanding  the  latter's  neglect  to 
make  weekly  settlements  as  agreed  upon.  Plaintiff  is  en- 
titled to  credit  for  the  $1  aforesaid,  and  defendant  is  entitled 
to  judgment  for  $126.10,  less  the  $1  allowed  plaintiff. 
Judgment  was  rendered  accordingly. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
McGee  &  Jeger,  and  for  the  respondent  on  that  of  0.  E.  Ar- 
min. 

Marshall,  J.  The  findings  of  fact,  so  called,  do  not  ap- 
pear to  be  contrary  to  the  clear  preponderance  of  the  evi- 
dence, therefore  they  should  not  be  disturbed.  The  one  to 
the  effect  that  the  written  contract  for  a  sale  by  defendant  to 
plaintiff  of  400  tons  of  ice  f.  o.  b.  cars  Pewaukee  at  a  stipu- 
lated price,  the  same  to  be  loaded  for  shipment  from  time  to 
time  as  demanded  by  plaintiff  between  April  1  and  October 
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1, 1904,  was  modified  by  mutual  agreement  as  to  delivery  of 
the  full  amount  within  such  time,  is  more  in  the  nature  of  a 
conclusion  of  law  than  one  of  fact  It  is  based  on  these 
evidentiary  circumstances:  Appellant  ordered  ice  and  re- 
ceived and  used  the  same  notwithstanding  respondent  had 
treached  the  agreement  by  faUing  to  ship  two  cars  per  week 
as  demanded  and  to  pack  that  which  had  been  shipped  in  the 
manner  agreed  upon,  and  respondent  continued  to  ship  ice 
within  a  reasonable  time  on  orders  notwithstanding  appel- 
lant had  not  paid  for  prior  shipments  according  to  contract. 

Since  it  is  undisputed  in  the  evidence  that  had  ice  been 
shipped  at  the  rate  of  two  cars  per  week  as  demanded  all 
would  have  been  delivered  within  the  time  agreed  upon  and 
plaintiff  had  use  therefor  and  did  not  refuse  to  receive  ice  till 
the  dose  of  the  season  and  after  the  time  limited  by  the 
writing  for  making  deliveries,  we  are  unable  to  see  how  it  can 
be  rightly  said  that  the  necessary  inference  from  the  circum- 
stances found  is  that  plaintiff  waived  the  provision  of  the 
agreement  entitling  him  to  the  full  amount,  or  that  the  situa- 
tion disclosed  any  probability  that  the  minds  of  the  parties 
met  as  to  such  waiver. 

Appellant's  demand  for  and  receipt  and  appropriation  of 
ice  without  objection,  notwithstanding  the  breach,  bound  him 
to  pay  for  what  he  obtained  as  being  the  kind  of  product  con- 
tracted for,  but  did  not,  necessarily,  affect  his  right  to  dam- 
ages caused  by  the  delay  in  shipping  according  to  the  demand 
for  two  cars  per  week  or  for  failure  to  seasonably  forward 
the  full  amount.  His  conduct  in  that  regard  and  respond- 
ent's consent  to  ship  ice  notwithstanding  the  delayed  pay- 
ments are  perfectly  consistent  with  the  former's  retention  of 
such  right 

Though  the  foregoing  requires  a  reversal  of  the  judgment 
there  is  an  insuperable  difficulty  in  the  litigation  being 
finally  terminated  without  some  further  proceedings  in  the 
trial  court     The  evidence  in  the  record  does  not  furnish  any 
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legitimate  basis  for  an  assessment  of  damages  according  to 
the  rules  governing  the  subject 

No  principle  is  better  established  than  that  damages  for 
breach  of  contract,  under  ordinary  circumstances,  are  lim- 
ited to  such  as  may  be  considered  to  arise  according  to  the 
usual  course  of  things  from  such  breach  and  so  must  be  re- 
garded, reasonably,  as  having  been  in  contemplation  by  the* 
parties  at  the  time  of  making  the  contract  as  the  probable  re- 
sult of  the  breach  of  it,  or,  in  case  of  special  circumstances^ 
such  as  may  reasonably  be  supposed  to  have  been  in  such  con- 
templation in  view  thereof  so  far  as  such  special  circum- 
stances were  known  to  both  parties  at  the  time  of  such  mak- 
ing. Ouetzhow  Bros.  Co.  v.  A.  H.  Andrews  &  Co.  92  Wis. 
214,  66  N.  W.  119 ;  Oross  v.  HeckeH,  120  Wis.  314,  321^ 
97  N.  W.  952.  It  is  considered  that  there  are  no  such  spe- 
cial circumstances  to  be  dealt  with  in  this  case.  For  aught 
that  appears  the  contract  was  for  the  sale,  delivery,  and  re- 
ceipt of  and  payment  for  an  ordinary  article  of  merchandise- 
during  the  late  spring,  the  summer,  and  late  fall  months ;  an 
article  not  obtainable  readily,  and  sometimes  not  at  all,  in 
large  quantities,  unless  contracted  for  before  the  season  opens 
or  is  far  advanced,  and  which  appellant  depended  upon,  as 
is  usually  the  case,  to  supply  his  retail  trade  during  the  sea- 
son of  active  demand.  The  true  measure  of  damages  as  to 
the  property  not  delivered  in  such  a  case  is  the  difference  be- 
tween what  the  same  would  have  cost  the  purchaser  under  the 
contract  when  he  should  have  received  the  same  and  the  fair 
market  value  at  such  time  with  interest  thereon  in  case  of 
the  subject  of  the  transaction  being  reasonably  obtainable  in 
the  market,  otherwise  the  difference  between  such  cost  and 
what  the  property  would  have  been  actually  worth  to  him 
when  he  ought  to  have  received  the  same.  Hill  v.  Chipmiin, 
59  Wis.  211,  18  N.  W.  160;  Muenchow  v.  Roberts,  77  Wis. 
520,  522,  46  N.  W.  802;  T.  B.  Scott  L.  Co,  v.  Hafner-Loih- 
man  Mfg.  Co.  91  Wis.  667,  65  N.  W.  513;  Kelley,  Mans  &■ 
Co.  V.  La  Crosse  C.  Co.  120  Wis.  84,  91,  97  N.  W.  674. 
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The  evidence  in  the  record  does  not  show  with  sufficient 
definiteness  to  warrant  this  court  in  finding  that  ice  suffi- 
cient to  make  up  the  deficiency  was  not  reasonably  obtainable 
in  the  market  at  appeUant's  place  or  within  practical  reach 
therefrom.  But  if  it  were  otherwise  there  is  no  proof  of 
what  ice  shipped  according  to  the  contract  would  have  been 
worth  to  appellant  had  the  same  been  forwarded  as  agreed 
upon.  The  price  he  could  have  retailed  the  ice  for  is  not 
the  test  The  evidence  leaves  the  matter  at  that  point  It 
was  assumed  that  railroad  weights  at  the  shipping  point 
would  hold  out  in  the  retail  trade  at  the  delivery  point,  while 
it  would  seem  that  the  fact  may  or  must  have  been  other- 
wise. In  the  very  nature  of  things,  the  loss  by  melting  and 
by  cutting  into  shapes  and  quantities  for  customers  would 
have  been  considerable.  On  the  whole,  it  does  not  seem 
that  there  has  been  a  fair  trial  of  the  question  of  damages 
with  a  proper  appreciation  of  the  legal  rules  applicable  to 
the  situation,  so  the  court  is  of  the  opinion  that  the  judgment 
must  be  reversed  and  the  cause  remanded  for  a  new  trial  as  to 
the  amount  of  damages  appellant  is  entitled  to  recover. 

By  the  Court. — So  ordered. 

TiMxiN,  J.  (dissenting).  This  was  an  action  at  law  for 
breach  of  the  following  contract:  The  defendant,  residing  at 
Pewaukee,  agreed  to  furnish  the  plaintiff,  residing  at  Wau- 
watosa,  400  tons  of  square  ice  for  and  at  the  agreed  price  of 
$1  per  ton  f.  o.  b.  Pewaukee,  railroad  weights  to  be  and  gov- 
ern the  weight  of  the  ice,  and  the  ice  to  be  loaded  on  cars 
and  shipped  at  such  time  and  times  between  April  1,  1904, 
and  October  1,  1904,  as  demanded  by  the  plaintiff,  and  the 
plaintiff  agreed  to  pay  $100  therefor  at  the  signing  of  the 
agreement  to  apply  on  the  first  100  tons  of  ice  delivered,  and 
after  this  quantity  delivered  to  settle  on  each  Monday  for  all 
ice  shipped. 

The  findings  supported  by  evidence  established  that  the 
plaintiff  demanded  ice  under  this  contract  about  June  1st  by 
Vol.  137—4 
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telephone,  and  in  the  same  manner  thereafter,  all  of  which 
he  received.  On  July  7,  1904,  plaintiff  demanded  that  the 
defendant  ship  him  two  cars  of  ice  every  week  thereafter,  one 
on  Tuesday  and,  one  on  Friday.  The  defendant  did  not 
comply  with  this  request,  and  the  plaintiff  resumed  ordering 
ice  by  telephone,  as  he  had  been  doing  prior  to  this  request, 
and  the  ice  was  delivered  upon  these  subsequent  telephone 
orders  until  about  the  middle  of  October,  1904,  when  plaint- 
iff informed  defendant  that  he  need  not  ship  any  more  ice. 
The  defendant  shipped  ice  as  aforesaid  after  July  7,  1904, 
to  the  plaintiff,  and  continued  to  do  so  without  objection,  and 
plaintiff  failed  to  settle  for  tlie  ice  on  Monday  of  each  week 
as  agreed,  and  in  that  manner  the  parties  continued  to  order 
and  receive  ice  between  the  7th  day  of  July  and  the  middle 
of  October,  1904,  all  such  orders  by  the  plaintiff  being  filled 
except  that  of  July  7th.  Upon  this  the  referee  found  as  a 
conclusion  of  law,  and  such  finding  was  confirmed  by  the 
court,  as  follows:  "That  the  written  contract  of  the  parties 
to  the  above  entitled  action  was  modified  by  them  by  their 
subsequent  conduct  and  dealing  with  reference  thereto." 
The  plaintiff  was  denied  any  right  to  recover  on  account  of 
failure  to  ship  two  cars  per  week  from  and  after  July  7th, 
and  for  this  reason  he  appeals. 

I  can  see  no  reason  for  reversing  the  judgment  of  the 
court  below  in  this  case.  The  contract  above  quoted  re- 
quired the  ice  to  be  delivered  as  demanded  by  the  plaintiff. 
It  seems  to  me  that  this  was  done.  One  of  his  demands  was 
not  complied  with,  and  he  then  substituted  other  and  differ- 
ent demands,  which  were  complied  with.  This  was  all  done 
orally  by  telephone.  It  seems  to  me  purely  a  question  of 
fact  whether  or  not  the  parties  to  this  contract  intended  and 
understood  that  the  mode  of  delivery  between  July  7  and 
October  15,  1904,  was  mutually  satisfactory.  In  one  sense 
the  ice  was  delivered  "as  demanded  by  the  second  party ;  *' 
that  is  to  say,  his  later  and  substituted  demands  were  com- 
plied with. 
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But  there  is  another  view  of  the  facts  calling  for  affirm- 
ance. After  the  order  of  July  7th  for  two  carloads  a  week 
until  the  whole  amount  remaining  undelivered  was  shipped, 
and  the  failure  of  the  defendant  to  comply  with  that  order, 
there  was  at  the  expiration  of  the  first  week  thereafter  a  total 
breach  of  the  contract  The  plaintiff  Was  entitled  to  his 
damages,  but  was  not  entitled  to  treat  the  contract  as  in  force 
and  also  as  breached.  He  elected  to  treat  the  contract  as  in 
force,  and  went  on  demanding  and  receiving  ice  thereunder 
as  if  the  contract  was  in  force.  Voss  v.  N.  W.  Nat.  L.  Ins, 
Co.,  post  J  p.  492,  118  N,  W.  212,  and  cases  cited  in  the  opin- 
ion. By  not  standing  upon  the  breach,  but  thereafter  claim- 
ing and  receiving  advantages  under  the  contract,  he  waived 
the  breach.  In  the  words  of  the  present  chief  justice  in 
Woodman  v.  Blue  Grass  L.  Co.  125  Wis.  480,  at  page  495 
(104  N.  W.  921),  'Tie  cannot  treat  the  repudiation  both  as  a 
breach  and  as  no  breach  at  the  same  time'' — citing  Benj. 
Sales  (7th  Am.  ed.)  §  568;  Anson,  Cent.  (2d  Am.  ed.)  371. 

It  is  not  in  the  case  at  bar  a  question  of  waiver  of  the  right 
to  rescind,  or  of  waiver  of  the  right  to  recover  damages,  but 
is  a  waiver  of  the  alleged  breach  of  July  7th  by  demanding 
and  accepting  thereafter  a  different  or  modified  performance 
under  a  contract  which  gave  the  plaintiff  the  right  to  direct 
the  manner  and  time  of  shipment. 


Stebls,  Respondent,  vs.  Kobit,  Appellant,  and  others,  imp., 

Bespondents. 
October  tk—yoveviber  10,  1908. 

Pleading:  Demurrer:  Cants:  Appeal  and  error:  Exceptions,  when  con- 
sidered: Wills:  Construction:  Liability  of  devisee  taking  pos- 
session of  lands  charged  toith  legacy:  Interest  devised:  Life  es- 
tates: Enforcement  of  legacy  charged  on  real  estate. 

1.  An  exception  to  the  court's  ruling  on  defendant's  demurrer  on 
the  ground  of  defect  of  parties  defendant  need  not  be  consid- 
ered, where  it  appears  that  on  consent  of  the  parties  the  alleged 
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defect  has  been  cured  by  an  order  making  the  alleged  necessary 
party  a  defendant 

2.  In  such  case  the  Imposition  of  $10  costs  as  a  condition  of  answer- 
ing on  overruling  defendant's  demurrer  furnishes  no  basis  of 
complaint,  where  it  appears  that  defendant  participated  in  the 
trial  to  the  extent  of  offering  his  evidence  and  presenting  his 
claims  to  the  cpurt  by  counsel,  since  he  was  thus  practically 
afforded  the  same  privileges  as  if  he  had  served  an  answer  deny- 
ing the  right  to  the  Judgment  as  rendered. 

8.  Where  a  devisee  of  lands  accepts  the  devise  and  takes  posses- 
sion thereof  under  such  devise,  he  becomes  personally  liable 
to  pay  a  legacy  charged  thereon  when  it  becomes  payable  by 
law.  The  situation  of  the  devisee,  then,  is  that  of  owner  of 
the  property  subject  to  a  lien  thereon,  which  he  had  agreed  to 
pay,  and  which  may  be  foreclosed  and  enforced  at  any  time 
after  it  falls  due. 

4.  A  will  which  devises  real  estate  to  K.  for  life,  with  remainder 

over  to  his  issue,  and,  if  he  should  leave  no  issue,  then  the  re- 
mainder over  to  testator's  grandchildren  who  might  be  living 
at  the  time  of  K.'s  death,  is  held  to  limit  K.'s  interest  to  his 
life. 

5.  Testator  devised  lands  to  K.  for  life,  with  remainder  over,  and 

K.  took  possession  thereof.  Plaintiff,  a  legatee  whose  legacy  was 
chargeable  on  the  same  lands,  brought  suit  to  foreclose  and  en- 
force her  lien.  It  appeared  that  K.'s  estate  in  the  lands  would» 
In  all  probability,  sell  for  a  meager  sum  on  account  of  Its  un- 
certain duration,  and  for  the  same  reason  a  separate  sale  of 
the  estate  in  remainder  would  probably  fail  to  bring  a  reason- 
ably fair  price,  and  the  selling  of  such  interests  separately 
would  operate  to  the  injury  of  all  parties  interested  In  the  land. 
Heldf  under  the  circumstances  presented,  that  the  court  should 
adopt  the  course  which,  in  freeing  the  property  from  the  lien 
of  plaintiff,  would  least  threaten  loss  to  the  estate  and  which 
would  promote  the  Interests  of  all  owners,  and  to  accomplish 
this  result  the  whole  property  in  fee  simple  should  be  sold  and 
converted  into  its  equivalent  in  money  and  dealt  with  in  this 
form  as  realty. 

6.  In  such  case  the  value  of  K.'s  estate  in  the  whole  proceeds  should 

be  ascertained  under  the  rules  for  computing  the  value  of  life 
estates,  and  be  taken  out  of  the  selling  price  of  the  whole  estate 
and  applied  to  the  payment  of  plaintiff's  judgment,  any  balance 
after  satisfying  the  Judgment  to  be  paid  to  K.  as  the  absolute 
owner  thereof. 

7.  In  such  case,  in  the  event  that  the  amount  found  to  be  the  value 

of  K.'8  estate  is  Insufficient  to  satisfy  plaintiff's  Judgment,  then 
a  sum  which,  when  added  to  K.'s  estate,  will  be  sufficient  to 
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satisfy  the  Judgment,  should  be  taken  out  of  the  estate  in  re- 
mainder. 

8.  In  such  case  whatever  estate  in  remainder  la  not  required  to  sat- 

isfy the  judgment  should  be  placed  In  charge  of  a  trustee  to 
administer  and  hold  for  accumulation  for  the  persons  entitled 
thereto  at  the  time  of  the  death  of  K. 

9.  On  a  motion  to  correct  the  record  it  is  held  that  the  interest  of 

K.  in  the  lands  inyolyed  is  as  stated  in  Kom  v.  Friz,  128  Wis. 
428,  but  that  such  holding  in  no  way  affects  the  correctness  of 
the  decision  on  this  appeal  and  does  not  call  for  any  modifica- 
tion of  the  mandate. 

Appeal  from  a  judgment  of  the  countj  court  of  Wauke- 
sha county:  M.  S.  Obibwold^  Judge.     Reversed. 

This  is  an  action  for  the  collection  of  a  legacy  and  the  en- 
forcement of  the  lien  created  thereby  upon  the  real  estate 
specified  in  the  will  of  plaintiff's  father,  Henry  Korn,  de- 
ceased WiUiam  Kom  has  a  life  interest  in  the  real  estate 
charged  with  the  lien.  After  his  death  the  property  is  de- 
vised to  his  issue  then  living,  and,  if  he  dies  without  issue 
then  living,  then  it  is  devised  to  the  living  grandchild  or  chil- 
dren of  the  testator.  The  original  parties  defendant  in  this 
action  were  William  Kom,  Alice  Korn,  his  daughter,  Henry 
Nelson  Friz,  Marion  Friz,  Charles  F.  Steele,  Mary  E. 
Steele,  and  William  H.  Steele,  grandchildren  of  Henry 
Kom,  and  Etta  R  Steele,  wife  of  William  II.  Steele,  all  of 
whom  are  alleged  to  claim  an  interest  in  this  real  estate. 
The  complaint  sets  forth  the  claim  of  plaintiff,  the  death  of 
Henry  Kom,  the  fact  that  he  left  a  will  and  devised  the  real 
estate  in  question  to  his  son  William  upon  the  condition 
therein  stated,  and  bequeathed  to  plaintiff,  his  daughter, 
$5,000,  to  be  paid  to  her  by  William,  and  which  is  made  a 
charge  upon  the  real  estate  devised  to  William,  The  re- 
mainder over  was  devised  to  WUliam^s  children,  and,  if  he 
should  leave  no  issue  living  at  the  time  of  his  death,  then  to 
testator's  grandchildren,  as  above  stated.  For  a  detailed 
statement  of  the  facts  oonceming  the  estate,  the  death  of 
Henry  Kom,  the  nature  of  the  provisions  of  his  will,  and  the 
devisees  and  legatees  under  it,  and  the  proceedings  for  a  con- 
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struction  of  it,  see  the  report  of  the  case  of  Korn  v.  Friz,  128 
Wis.  428,  107  N.  W.  659. 

William  Korn  demurred  to  the  complaint  on  the  groimd 
that  there  was  a  defect  of  parties  in  that  it  omitted  to  make 
Florence  Korn,  his  wife,  a  party,  she  having  dower  and 
homestead  rights  in  the  land  and  being  therefore  a  nec- 
essary party.  The  trial  court  overruled  the  demurrer  and 
allowed  William  Korn  thirty  days  to  answer  upon  payment 
of  $10.  William  Korn  did  not  answer.  The  court  there- 
after entered  consent  orders,  agreed  to  by  William  Korn,  dis- 
missing the  case  as  to  Alice  Korn  and  making  Florence  Korn 
a  party  defendant,  and  she  was  served  with  summons  and 
complaint  All  of  the  defendants  except  the  two  Friz  mi- 
nors defaulted.  They  answered,  admitting  plaintiffs  claim, 
but  demanded  that  personal  judgment  be  enforced  against 
William  Korn,  and  if  such  judgment  could  not  be  satisfied 
out  of  his  property,  aside  from  his  interest  in  the  real  estate 
devised  by  the  will,  that  his  interest  so  acquired  by  him  under 
the  will  might  first  be  sold  for  satisfaction  of  plaintiffs 
claim,  and,  if  his  property  and  interest  in  such  real  estate  so 
devised  to  him  did  not  satisfy  plaintiffs  claim,  that  the  whole 
interest  in  such  real  estate  might  be  sold,  and  so  much  of  the 
proceeds  applied  to  the  payment  of  plaintiffs  claim  as  might 
be  necessary  when  added  to  the  sums  realized  out  of  Wil- 
liam's property  and  the  value  of  his  interest  in  such  real 
estate.  The  court  heard  the  application  and  took  proof  of 
the  material  allegations.  William  Korn  took  part  as  a  party 
to  the  action,  and  insisted  that  the  whole  of  the  real  estate  be 
sold  to  satisfy  plaintiffs  claim.  The  guardian  ad  litem  ap- 
peared and  demanded  that  judgment  be  awarded  holding 
William  primarily  liable  for  plaintiffs  claim,  and  that  his 
property  and  interest  in  the  real  estate  devised  to  him  by  the 
will  be  first  applied  in  satisfaction  of  plaintiff's  judgment. 

The  court  made  findings  covering  the  material  allegations, 
which  are  not  in  dispute,  and  awarded  judgment  in  plaintiffs 
favor  against  William  Korn  for  $5,000,  with  interest  from 
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January  11,  1906,  the  date  it  became  due,  and  costs  of  this 
action.  Such  judgment  was  decreed  to  be  a  lien  on  the  in- 
terest of  William  Korn  in  the  real  estate  devised  by  his 
father,  and  the  interest  of  William  was  decreed  to  be  pri- 
marily liable  for  the  payment  of  plaintiff's  judgment  The 
judgment  was  furthermore  decreed  to  be  a  lien  on  the  r^ 
maining  interests  in  this  real  estate,  in  which  the  other  de- 
fendants have  a  contingent  interest,  and  plaintiff  was  ad- 
judged to  have  the  right  to  sell  these  interests  in  such  real 
estate  to  satisfy  the  judgment.  The  judgment  further  di- 
rected that  the  sheriff  of  Waukesha  county,  at  the  expiration 
of  four  months  from  the  date,  offer  for  sale  to  satisfy  the 
judgment,  first,  the  interest  of  William  Korn  in  this  real 
estate;  if  a  sufficient  sum  should  not  be  offered  to  satisfy 
the  judgment,  then  the  sheriff  was  directed  not  to  make  sale 
thereof,  but  thereupon  to  offer  and  sell  the  fee-simple  abso- 
lute of  all  the  real  estate,  unless  the  judgment  should  first 
be  paid  within  the  four  months.  The  sheriff  was  directed 
to  pay  the  judgment  and  the  costs  of  sale  out  of  the  proceeds 
of  the  sale,  to  make  report,  and  deposit  the  surplus  with  the 
clerk  of  the  court.  Upon  confirmation  of  the  sale,  deeds  were 
to  be  issued  and  the  possession  of  the  premises  to  be  deliv- 
ered to  the  purchaser,  and  the  defendants  thereafter  were  to 
be  forever  barred  and  foreclosed  of  all  right,  title,  interest, 
and  equity  of  redemption  in  the  real  estate  unless  it  should 
be  redeemed  as  provided.  The  defendant  William  Korn  ap- 
peals from  this  judgment. 

For  the  appellant  there  was  a  brief  by  Tvllar  &  Lockney, 
and  oral  argument  by  D.  8.  Tullar. 

For  the  plaintiff  and  respondent  there  was  a  brief  by 
Frame  &  Bluckstone,  and  oral  argument  by  H.  J.  Frame. 

The  cause  was  submitted  for  the  minor  respondents  on  the 
brief  of  Ryan,  Merton  &  NexubiLry. 

SiEBECKEB,  J.  The  exception  to  the  court's  ruling  on  de- 
fendant's demurrer  to  the  complaint  upon  the  ground  that  it 


Digitized  by 


Google 


56  SUPKEME  COURT  OF  WISCONSIK     [Nov. 

Steele  v.  Korn,  137  Wis.  51. 

appeared  that  there  was  a  defect  of  parties  defendant  to  the 
action  need  riot  be  considered,  since  he  consented  to  the  dis- 
missal of  the  action  as  to  Alice  Kom  and  to  making  Florence 
Korn  a  party  defendant  The  imposition  of  $10  costs  as  a 
condition  of  answering  furnished  no  basis  for  complaint 
The  imposition  of  terms  was  proper  under  the  circumstances. 
Furthermore,  it  appears  that  the  appellant  participated  in 
the  proceedings  and  the  trial  to  the  extent  of  offering  his  evi- 
dence and  of  presenting  his  claims  to  the  court  by  counsel. 
This  practically  afforded  him  the  same  privileges  as  if  he 
had  served  an  answer  denying  the  right  to  judgment  of  fore- 
closure as  rendered  by  the  court 

Appellant  contends  that  the  court  erred  in  awarding  judg- 
ment against  him  personally  for  the  amount  of  plaintiff's 
legacy  and  in  making  the  interest  he  acquired  in  the  real 
estate  under  his  father's  will  primarily  liable  for  payment 
of  this  legacy.  In  the  action  of  Kom  v.  Friz,  128  Wis.  428, 
107  N.  W.  659,  it  was  determined  that  the  appellant  in  the 
instant  action  took  the  real  estate  devised  to  him  upon  the 
condition  that  he  pay  to  testator's  daughter,  the  plaintiff  in 
this  action,  the  sum  of  $5,000,  and  that  she  had  the  right 
to  a  lien  or  charge  for  that  amount  upon  the  land  devised  to 
appellant,  which  could  be  enforced  against  the  land.  It  ap- 
pears that  appellant  has  taken  possession  of  this  property 
under  the  will  devising  it  to  him.  The  result  is  as  stated  in 
Merton  v.  O'Bnen,  117  Wis.  437,  94  N.  W.  340: 

"By  accepting  the  devise,  and  taking  possession  thereof 
under  the  devise,  he  doubtless  became  personally  liable  to 
pay  the  charge  thereon  when  it  became  payable  by  law.  [Cit- 
ing cases.]  His  situation,  then,  was  that  he  owned  real  prop- 
erty subject  to  a  lien  thereon,  which  he  had  agreed  to  pay, 
and  which  might  be  foreclosed  and  enforced  at  any  time  after 
it  fell  due." 

The  holding  of  the  trial  court  is  to  this  effect,  and  it  ren- 
dered judgment  against  appellant  for  the  amount  of  the 
legacy  he  thus  agreed  to  pay,  and,  in  default  of  such  pay- 
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ment,  awarded  judgment  of  foieclosure  and  sale  of  his  inter- 
est in  the  premises^  and,  if  appellant's  interest  in  the  lands 
should  fail  to  sell  for  a  sum  sufficient  to  discharge  the  plaint- 
ifPs  demand,  then  the  judgment  of  foreclosure  and  sale  was 
against  the  interests  of  all  those  owning  the  land.  There  in 
no  question  but  that  the  plaintiff  is  entitled  to  have  the  lands 
sold  under  foreclosure  judgment,  Korn  v.  Frizj  128  Wis. 
428, 107  N.  W.  659.  The  will  devised  the  real  estate  to  aj^- 
pellant  for  life,  with  remainder  over  to  his  issue,  and,  if  he 
should  leare  no  issue,  then  the  remainder  over  was  devised  to 
the  testator's  grandchildren  who  might  be  living  at  the  time 
of  William's  death.  This  limited  appellant's  interest  to  his 
life. 

It  is  apparent  that  appellant's  estate  in  this  land  will,  in 
all  probability,  sell  for  a  meager  sum  on  account  of  its  uncer- 
tain duration,  and  for  the  same  reason  a  separate  sale  of 
the  estate  in  remainder  will  probably  fail  to  bring  a  reason- 
ably fair  price.  The  selling  of  these  interests  separately 
will  operate  to  the  injury  of  all  parties  interested  in  the 
land.  The  trial  court  found  that  the  sale  of  the  premises  as 
a  whole  would  be  to  the  advantage  and  best  interest  of  all 
parties.  Under  the  circumstances  presented  the  court  must 
adopt  the  course  which,  in  freeing  the  property  from  the  lien 
of  the  plaintiff,  will  least  threaten  loss  to  the  estates  and 
which  will  promote  the  interests  of  all  the  owners.  "To  ac- 
complish this  result  the  interests  in  remainder  are  to  be  pre- 
served, as  nearly  as  the  circumstances  will  permit,  as  the 
creator  of  them  has  provided,"  and,  if  this  cannot  be  effected 
by  selling  a  part  of  the  real  estate,  then  the  whole  may  be 
converted  into  its  equivalent  in  money  and  dealt  with  in  this 
form  as  realty.  In  re  Kingston's  Estate,  130  Wis.  560,  110 
5f.  W.  417;  Rv^gles  v.  Tyson,  104  Wis.  500,  79  N.  W.  766, 
81  N.  W.  367.  Under  these  circumstances  it  is  manifest 
that  a  sale  of  the  whole  property  in  fee  simple  will  operate 
to  the  advantage  of  all  the  owners.     The  value  of  appellant's 
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life  estate  in  the  whole  proceeds  may  readily  be  ascertained 
under  the  rules  for  computing  the  value  of  such  estates,  and 
it  may  be  taken  out  of  the  selling  price  of  the  whole  estate 
and  applied  in  payment  of  plaintifiPs  judgment  If  there 
be  a  balance  over  and  above  the  amount  required  to  satisfy 
the  judgment^  such  balance  should  be  paid  to  him  as  abso- 
lute owner  thereof. 

In  the  event  that  the  amount  found  to  be  the  value  of  ap- 
pellant's life  estate  is  insuflScient  to  satisfy  plaintiff's  judg- 
ment, then  a  sum  which,  when  added  to  the  life  estate,  will 
be  sufficient  to  satisfy  the  judgment  must  be  taken  out  of  the 
estate  in  remainder.  Whatever  estate  in  remainder  is  not 
required  to  satisfy  the  judgment  must  be  placed  in  charge  of 
a  trustee  to  administer  and  hold  for  accumulation  for  the 
persons  entitled  thereto  at  the  time  of  the  death  of  appellant, 
the  life  tenant 

In  view  of  these  considerations  the  judgment  entered  by 
the  trial  court  is  erroneous  and  must  be  reversed,  and  the 
cause  remanded  to  the  trial  court  with  directions  to  enter 
judgment  upon  the  record  in  accord  with  this  opinion. 

By  the  Court. — It  is  so  ordered. 

The  following  opinion  was  filed  March  9,  1909 : 

SiEBECKBB,  J.  The  appellant  moves  for  a  correction  of 
the  record,  which  in  effect  states  that  the  will  of  Henry 
Kom,  deceased,  devised  the  property  in  question  to  William 
Korn  for  life,  with  remainder  over  to  his  issue ;  that  William 
Kom^s  interest  is  limited  to  a  life  estate,  and  that  after  his 
death  the  property  is  devised  to  his  issue  then  living.  The 
case  of  Kom  v.  Friz,  128  Wis.  428,  107  N.  W.  659,  dis- 
closes that  in  deciding  the  question  then  presented  the  court 
regarded  the  interest  of  William  Kom  in  the  real  estate  de- 
vised to  him  by  his  father,  Henry  Kom,  deceased,  as  a  fee, 
determinable  at  his  death  if  he  should  die  without  issue,  and 
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considered  that  a  determination  of  the  nature  and  quality  of 
his  estate  was  necessarily  involved  in  the  question  then  pre- 
sented. It  was  declared  to  be  a  "base  fee."  As  between 
the  parties,  the  decision  then  made  must  be  regarded  as  the 
law  of  the  case,  and  it  cannot  be  changed  on  this  appeal. 

In  a  statement  of  the  opinion  in  the  instant  case  the  estate 
devised  by  the  will  of  Henry  Kom,  deceased,  to  his  son 
William  is  referred  to  as  a  life  estate  with  remainder  over 
to  his  children.  In  view  of  the  former  decision  in  Kom  v. 
Friz,  supra,  this  is  erroneous  and  must  be  so  regarded. 
When  the  question  of  Williamfs  interest  in  this  real  estate 
under  his  father's  vrill  has  been  passed  upon  by  this  court, 
that  decision,  whether  right  or  wrong,  becomes  the  law  of 
the  case  and  binds  the  parties.     Cole  v.  Clarice,  3  Wis.  323. 

This  condition  of  the  record  in  no  way  affects  the  correct- 
ness of  the  decision  on  this  appeal  and  does  not  call  for  a 
modification  of  the  mandate.  It  is  to  be  understood  that 
whenever  William  Kom'a  interest  is  referred  to  in  the  rec- 
ord, such  an  interest  is  meant  as  the  case  of  Kom  v.  Friz, 
supra,  holds  that  he  acquired. 

By  the  Court. — ^The  motion  is  denied.  No  motion  costs 
are  to  be  taxed  against  either  party. 


ZoBBB^  Appellant^  vs.  Paxtz,  Administrator,  and  others^  Re- 
spondents. 

6epteml>er  8— November  f7,  1908, 

Deeds:  Delivery:  Escrow:  Statute  of  frauds. 

1.  It  Is  the  Intent  to  pass  title  which  makes  the  delivery  of  a  deed 

effective,  although  mere  mental  reservation  on  the  part  of  the 
grantor  cannot  affect  that  question. 

2.  "Where  an  agreement,  as  understood  by  both  parties,  is  that  de- 

livery of  a  deed  is  not  to  be  made  nor  title  pass  until  condi- 
tions, precedent  or  ooncurrent,  are  performed,  a  mere  manual 
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tradition  of  the  deed  ander  the  mistaken  supposition  that  these 
prerequisites  had  been  fulfilled,  when  in  fact  they  had  not,  will 
not  pass  title  irreyocably. 

•8.  Where  neither  party  to  an  attempted  transfer  of  title  to  lands 
had  definite  knowledge  of  the  character  of  the  papers  or  agree- 
ments necessary  to  carry  out  their  understanding,  hut  mutually 
relied  upon  the  scrivener  to  decide  that  question  and  prepare 
the  papers,  the  intention  of  the  scrivener  as  to  the  papers  nec- 
essary to  complete  the  transaction  is  in  legal  effect  the  inten- 
tion of  the  parties,  and  his  forgetfulness  and  consequent  mis- 
take in  handing  oyer  a  deed  before  a  material  part  of  the  trans- 
action had  been  performed  is  the  forgetfulness  and  mistake  of 
both  parties,  for  the  correction  of  which  a  court  of  equity  will 
afford  relief  by  cancellation  of  the  deed. 

4.  A  vendor,  who  proposed  to  convey  land  in  consideration  of  the 
purchaser's  agreement  to  support  the  vendor,  delivered  the  fully 
executed  deed  to  the  scrivener,  who  drew  the  necessary  papers 
to  carry  out  the  agreement  of  the  parties,  with  oral  direction 
to  deliver  thQ  same  to  the  purchaser  when  his  wife  had  joined 
in  the  bond  and  mortgage  securing  such  support.  Before  the 
wife  had  signed  the  vendor  died  and  thereafter  the  scrivener 
handed  the  deed  to  the  purchaser.  Held,  that  the  delivery  of 
the  deed  to  the  scrivener  did  not  constitute  a  valid  delivery  in 
escrow. 

Z.  In  such  case,  even  if  there  could  be  a  valid  escrow,  it  was  in- 
effectual in  the  absence  of  a  valid  written  agreement  to  convey 
the  land,  such  as  would  satisfy  the  statute  of  frauds,  deposited 
with  the  deed. 


Appeal  from  a  judgment  of  the  circuit  court  for  Kewau- 
nee county:  Michael  Kiewan,  Circuit  Judge.     Affirmed, 

Two  equitable  actions  were  consolidated  and  tried  to- 
gether. The  first  action  was  brought  by  Paetz,  as  adminis- 
trator of  the  estate  of  one  Louisa  Kautz,  deceased,  to  set 
aside  and  cancel  a  deed  of  lands  executed  by  her  to  Zoerb  a 
week  before  her  death,  on  the  ground  that  the  deed  was  ob- 
tained by  fraud  and  was  never  in  fact  delivered.  The  sec- 
ond action  was  afterward  brought  by  Zoerb,  alleging  a  mu- 
tual mistake  in  the  description  of  part  of  the  lands  included 
in  the  deed  and  praying  reformation  thereof  in  this  respect. 
In  the  latter  action  the  defendant  put  iri  a  counterclaim  con- 
taining substantially  the  allegations  of  his  complaint  in  the 


Digitized  by 


Google 


27]  AUGUST  TEEM,  1908.  Gl 

Zoerb  v.  Phetz,  137  Wis.  59. 

first  action.  To  this  counterclaim  a  reply  was  served,  and 
the  two  actions  were  then  consolidated.  All  the  heirs  at  law 
of  Mrs.  Kautz  are  parties  to  the  consolidated  action.  There 
was  very  little  material  dispute  as  to  the  facts.  Louisa 
Kautz,  the  intestate,  was  an  aged  and  infirm  widow,  own- 
ing forty  acres  of  farm  land  in  Manitowoc  county  and  eighty 
acres  in  Kewaunee,  and  living  alone  upon  the  Manitowoc 
land,  which  was  her  homestead,  and  possessing  household 
furniture,  stock,  and  farming  implements.  Her  heirs  con- 
sisted of  a  numher  of  nephews  and  nieces  and  children  of 
deceased  nephews  and  nieces.  The  plaintiff  was  a  son  of 
one  of  the  nieces  and  was  a  married  man  living  in  the  town 
of  Menominee,  Michigan*  He  came  to  Mrs.  Kautz's  home 
from  Menominee  in  the  latter  part  of  June,  1906,  and  re- 
mained there  several  days,  his  wife  remaining  in  Michigan. 
During  this  time  n^otiations  were  had  between  him  and 
Mrs.  Kautz  looking  towards  the  deeding  of  the  lands  in  ques- 
tion to  Zoerh  in  consideration  of  an  agreement  to  support 
and  care  for  Mre.  Kautz  during  her  life.  These  negotia- 
tions resulted  in  the  calling  in  of  Adolph  Chloupek,  a  lavrjrer 
and  notary  public  residing  at  Mishicott,  eight  miles  distant, 
on  July  8,  1905,  to  draw  the  papers  necessary  to  carry  out 
the  agreement  which  had  been  made.  Neither  of  the  par- 
ties knew  what  form  the  papers  were  to  take,  but  both  relied 
on  Mr.  Chloupek  to  draw  such  papers  as  were  necessary  to 
give  effect  to  the  agreement  Mr.  Chloupek  came  to  the 
house,  and,  after  talking  with  the  parties,  advised  the  mak- 
ing of  a  deed  of  the  lands  and  a  bill  of  sale  of  the  personal 
property  of  the  homestead  to  Zoerb  and  the  giving  back  of  a 
bond  for  care  and  support  secured  by  mortgage  on  the  lands 
conveyed.  This  being  satisfactory  to  the  parties  he  pro- 
ceeded to  draw  the  papers.  He  determined  in  his  own  mind 
that  it  would  be  better  to  have  Mrs.  Zoerb  join  in  exociiting 
the  bond  and  mortgage  with  her  husband,  but  did  not  inform 
the  parties  of  this  conclusion  at  the  time.  Having  learned 
the  details  of  the  arrangement  he  drew  a  bill  of  sale  of  the 
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personal  property  and  a  warranty  deed  of  the  lands  to  Zoerb 
(inserting,  however,  by  mistake  an  erroneous  description  of 
the  Kewaunee  county  lands)  and  a  bond  for  care  and  sup- 
port in  tlie  penal  sum  of  $3,000,  in  form  making  both  Zoerb 
and  his  wife  promisors,  and  a  mortgage  on  the  lands  also  to 
be  executed  by  Zoerb  and  his  wife  to  secure  performance  of 
the  conditions  of  the  bond.  The  conditions  were  numerous, 
and  provided  for  support  and  personal  care  in  sickness  and 
health,  for  board  in  case  she  chose  to  board  with  the  Zoerbs, 
and  for  certain  quantities  of  provisions  annually  in  case 
she  chose  to  board  herself,  for  a  certain  cash  payment  each 
year,  for  the  use  by  her  of  certain  rooms  in  the  house,  for 
the  cleaning  and  scrubbing  of  those  rooms,  for  the  furnishing 
of  firewood  and  water,  and  other  things.  The  considera- 
tion named  in  the  deed  was  one  dollar  and  other  valuable 
considerations.  When  the  papers  were  completed  Chloupek 
temporarily  forgot  that  Mrs.  Zoerb  was  to  sign  them,  and 
had  Mrs.  Kautz  sign  the  deed  and  bill  of  sale  and  Mr,  Zoerb 
the  bond  and  mortgage,  and  all  the  papers  were  formally  de- 
livered. Zoerb  paid  the  dollar,  and  both  parties  supposed 
that  the  transaction  was  complete.  The  parties  did  not  sep- 
arate, however,  but  remained  in  conversation  for  nearly  or 
quite  half  an  hour,  when  Chloupek  suddenly  remembered 
that  he  had  intended  to  have  Mrs.  Zoerb  sign  the  bond  and 
mortgage,  and  he  immediately  called  attention  to  the  omis- 
sion and  stated  that,  though  not  absolutely  necessary,  still 
he  had  intended  that  she  should  sign,  and  he  thought  it  safer 
to  have  her  do  so,  and  advised  that  the  deed,  bond,  and  mort- 
gage be  placed  in  his  hands  to  be  held  until  Mrs.  Zoerb 
should  come  from  Michigan  and  sign  the  bond  and  mortgage 
with  her  husband,  when  he  would  deliver  the  papers.  Both 
the  parties  readily  agreed  to  this,  and  Chloupek  took  back 
all  the  papers,  except  the  bill  of  sale,  to  his  home.  Mrs. 
Kautz  died  on  the  morning  of  July  10th  following,  and 
Mr,  and  Mrs.  Zoerb  came  to  Chloupek's  house  in  the  after- 
noon of  the  same  day,  and  Mrs.  Zoerb  then  offered  to  sign 
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the  bond  and  mortgage,  but  Chloupek  declined  to  allow  lier 
to  do  so  because  of  Mrs.  Kautz's  death.  Chloupek  then  de- 
livered the  deed  to  Zoerb.  The  bill  of  sale  remained  in 
ZoerVa  hands  from  the  time  of  its  delivery  on  July  3d. 
The  bond  and  mortgage  were  retained  by  Chloupek  and 
were  put  in  the  hands  of  the  clerk  of  court  upon  the  trial. 
After  the  transaction  of  July  3d  Zoerb  remained  at  Mrs. 
Kautz's  homestead  doing  chores  until  July  5  th,  and  then  re- 
tamed  to  Michigan  to  get  his  wife,  leaving  a  person  on  the 
farm  to  do  the  chores  and  help  Mrs.  Kautz.  After  Mrs. 
Kautz's  death  Zoerb  moved  into  the  homestead  and  took 
possession  of  the  land  in  Kewaunee  county,  and  has  sinco 
retained  such  possession.  The  court  found  that  Mrs.  Kautz 
was  competent  to  transact  business,  that  there  was  no  fraud 
or  overreaching,  but  that  there  was  no  complete  delivery  of 
the  deed,  or,  if  there  was,  that  Zoerb  was  estopped  by  his 
conduct  in  consenting  to  the  subsequent  holding  of  the  papers 
by  Chloupek  to  claim  that  there  had  been  a  delivery,  and 
denied  Zoerb  any  relief.  The  court  further  held  that  the' 
respondents  were  entitled  to  a  cancellation  of  the  deed,  but 
he  stayed  the  execution  of  the  judgment  for  sixty  days  in 
order  to  give  Zoerb  time  to  bring  an  action  for  specific  per- 
formance if  he  were  so  advised,  not  deciding,  however, 
whether  he  was  entitled  to  relief  in  such  an  action  because 
the  issue  was  not  presented  by  the  pleadings.  From  judg- 
ment in  accordance  with  the  findings  Zoerb  appeals. 

Por  the  appellant  there  was  a  brief  by  Burke  &  Craite 
and  (7.  IT.  Sedgwick,  and  oral  argument  by  Isaac  Craite. 

"For  the  respondents  there  was  a  brief  by  J.  S.  Anderson, 
attorney,  and  L.  J.  Nash,  of  counsel,  and  oral  argument  by 
Mr.  Anderson, 

The  following  opinion  was  filed  September  29,  1908 : 

'WirrsLOW,  0.  J.  The  appellant  strenuously  contends 
iliat  the  first  delivery  of  the  deed  to  him  was  an  absolute  de- 
livery, which  passed  title,  and  that  he  could  not  be  divested 
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of  title  by  merely  handing  the  same  back  to  the  scrivener, 
nor  by  anything  short  of  the  execution  and  delivery  of  an- 
other deed  by  himself.  As  a  general  proposition  it  is  true 
that  delivery  of  a  deed  with  intent  to  pass  title  does  pass  the 
title,  and  that  the  surrender  or  cancellation  of  such  deed 
does  not  revest  the  title  in  the  vendor.  Slaughter  v.  Ber- 
nards, 97  Wis.  184,  72  N.  W.  977.  No  one  would  contend, 
however,  that  the  handing  over  of  a  deed  merely  for  pur- 
poses of  examination,  or  by  mistake  supposing  it  to  be  an- 
other paper,  would  carry  any  title  to  the  grantee,  although 
there  would  in  both  cases  be  manual  tradition  of  the  docu- 
ment to  the  grantee.  It  is  the  intent  to  pass  title  which 
makes  the  delivery  effective,  although  mere  mental  reserva- 
tion on  the  part  of  the  grantor  cannot  affect  the  question. 
Rogers  v.  Rogers,  53  Wis.  36,  10  N.  W.  2.  When,  how- 
ever, the  agreement  as  understood  by  both  parties  is  that  de- 
livery is  not  to  be  made  nor  title  pass  until  precedent  or  con- 
current conditions  are  performed  or  agreements  made  by  or 
on  behalf  of  the  grantee,  a  mere  manual  tradition  of  tlie 
deed  under  the  mistaken  supposition  that  these  prerequisites 
had  been  fulfilled,  when  in  fact  they  had  not,  will  not  pass 
title  irrevocably.  In  such  case  the  whole  transaction  is  in- 
complete, and,  as  in  other  cases  of  mutual  and  material  mid* 
take,  a  court  of  equity  has  ample  power  to  cancel  the  appar- 
ent conveyance  in  the  same  manner  as  it  may  cancel  other  in- 
struments under  such  circumstances.  De  Voin  v.  De  Voin, 
76  Wis.  66,  44  N.  W.  839. 

In  the  present  case  neither  party  had  definite  knowledge 
of  the  character  of  the  papers  or  agreements  necessary  to- 
carry  out  their  understanding,  but  they  mutually  relied  on 
Chloupek  to  decide  that  question  and  prepare  the  papers. 
Chloupek  decided  that,  in  order  to  render  the  transaction  en- 
tirely safe  for  Mrs.  Kautz,  the  bond  and  mortgage  should  bo 
signed  by  Mrs.  Zoerb  as  well  as  by  her  husband,  and  this 
course  was  manifestly  desirable  because  of  the  many  pro- 
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visions  in  the  bond  requiring  personal  service  and  attention 
which  could  only  be  properly  performed  by  a  woman.  He 
drew  the  papers  intending  that  she  should  so  sign  and  that 
the  transaction  should  not  be  completed  until  she  did  sign. 
Under  the  circumstances  his  intention  was  in  legal  effect  the 
intention  of  both  parties,  and  his  forgotfulness  and  conse- 
quent mistake  in  handing  over  the  papers  before  a  material 
part  of  the  transaction  had  been  performed  was  the  forget- 
fulness  and  mistake  of  both  parties,  for  the  correction  of 
which  a  court  of  equity  will  afford  relief  by  cancellation  of 
the  deed. 

But  it  is  contended  that  the  subsequent  delivery  of  the 
papers  to  Chloupek,  with  directions  to  deliver  the  deed  to 
Zoerb  when  his  wife  had  executed  the  bond  and  mortgage, 
constitute  a  valid  delivery  in  escrow.  This  contention  is 
fully  met  and  answered  by  reference  to  the  cavse  of  Campbell 
V.  Thomas,  42  Wis.  437,  which  presented  practically  the 
same  question.  Granting  that  there  could  be  a  valid  escrow 
upon  such  a  condition  as  is  here  presented,  still  there  was  no 
valid  written  agreement  to  convey  the  land,  such  as  would 
satisfy  the  statute  of  frauds,  deposited  with  the  deed.  This 
was  held  necessary  in  the  case  cited,  and  that  view  is  decisive 
here. 

There  was  plainly  no  error  prejudicial  to  the  plaintiff  in 
the  conclusions  of  the  court,  and  the  judgment  must  be  af- 
firmed. 

By  the  Court. — It  is  so  ordered. 

A  motion  for  a  rehearing  was  denied  November  27,  1908. 
Vol.  137-5 


Digitized  by 


Google 


66  SUPREME  COURT  OF  WISCONSIN.      [Nov. 

Stuart  v.  Farmera  Bank,  137  Wis.  66. 


Stuabt,  Trustee,  Respondent,  vs.  Faemers  Bank  of  Cuba 
City,  Appellant 

Beptemher  11— November  27,  1D08. 

Trial:  Instructions  to  jury:  Bankruptcy:  Preferential  payments: 
Fraudulent  conveyances:  Suspicion:  Courts:  Federal  decisions: 
Stare  decisis. 

1.  In  an  action  by  a  trustee  in  bankruptcy  to  recover  a  payment 

made  to  a  creditor  of  the  bankrupt,  alleged  to  have  been  made 
as  a  preference,  the  court  instructed  the  Jury  that  the  words 
"  'reasonable  cause  to  believe  that  it  was  intended  to  enable  the 
[creditor]  bank  to  obtain  a  greater  percentage  of  its  debts  than 
other  creditors  would  be  able  to  obtain'  does  not  mean  reason- 
able cause  to  suspect  such  intention.  It  is  not  enough  that  the 
creditor  had  some  cause  to  suspect  that  his  debtor  did  not  have 
sufficient  property  left  to  pay  an  equal  percentage  to  other  cred- 
itors of  the  same  class,  but  he  must  have  such  knowledge  of 
facts  as  to  Induce  a  reasonable  belief  thereof,  or  of  circum- 
stances to  put  him  on  inquiry,  in  order  to  find  that  the  creditor 
had  reasonable  cause  to  believe  that  a  preference  was  intended." 
Held  erroneous,  since  the  Jury  were  thereby  warranted  in  find- 
ing against  the  defendant  bank,  although  it  did  not  have  rea- 
sonable cause  to  believe  in  the  bankrupt's  intent  to  give  a  pref- 
erence. 

2.  Under  the  federal  bankruptcy  act  it  is  only  when  the  facts  known 

to  the  creditor  are  such  as  would  induce  a  present  belief  in  the 
ordinarily  prudent  and  intelligent  business  man  that  his  debtor 
is  insolvent  and  intends  a  preference  that  the  creditor  is  pro- 
hibited from  collecting  or  securing  his  debt  or  a  part  thereof. 

3.  That  state  of  mind  which  in  a  reasonable  man  would  lead  to  in- 

quiry is  called  mere  "suspicion,"  and  as  regards  notice  of  fraud- 
ulent intent  under  which  conveyances  by  a  debtor  to  a  cred- 
itor with  intent  to  defraud  are  held  void,  the  burden  the  state 
law  has  placed  upon  the  freedom  of  doing  business,  that  if  a 
reasonably  prudent  man  would  be  moved  to  inquiry,  and  in- 
quiry would  disclose  facts  leading  to  a  belief,  that  is  sulficient, 
is  for  the  protection  of  creditors  against  actual  fraud. 

4.  Apart  from  some  statutes  in  case  of  assignments,  there  is  noth- 

ing in  state  policy,  nor  in  the  policy  of  the  common  law,  to 
prevent  a  debtor  from  honestly  paying  one  creditor  to  the  ex- 
clusion of  others,  although  knowing  and  intending  that  there- 
by he  would  give  a  preference. 


Digitized  by 


Google 


27]  AUGUST  TEEM,  1908.  67 

Stoart  V.  Fanners  Bank,  137  Wis.  66. 

6.  The  construction  of  the  federal  bankruptcy  act  finally  rests  with 
the  federal  courts  and  at  last  with  the  supreme  court  of  the 
United  States,  and  in  case  of  no  difference  of  opinion  among 
those  courts,  or  if  the  supreme  court  has  finally  spoken  on  that 
subject,  the  state  court  should  be  guided  by  such  utterance, 
otherwise  it  is  the  duty  of  the  state  court  to  decide  for  itself. 

€.  When  the  state  court  upon  full  consideration  has  decided  for  it- 
self the  proper  construction  of  the  federal  bankruptcy  act,  the 
rule  of  stare  decisis  would  seem  to  require  adherence  to  that 
decision,  especially  where  the  view  thus  established  is  sup- 
ported by  the  later  utterance  of  the  federal  supreme  court 
Timlin  and  Kkrwlk,  JJ.,  dissent. 

Appeax  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  J.  J.  Fbuit,  Circuit  Judge.     Reversed. 

One  Ralph  B.  Luckey  was  on  the  5th  day  of  February, 
1907,  adjudged  bankrupt  upon  an  involuntary  petition  filed 
January  18,  1907.  For  years  he  had  been  a  general  mer- 
chant at  Cuba  Cily,  doing  his  banking  business  with  the  de- 
fendant, and  for  some  time  had  also  been  treasurer  of  the 
school  district  Early  in  1895  Luckey  was  indebted  to  the 
bank  in  the  sum  of  about  $4,000.  He  also  was  in  arrears  to 
the  school  district,  having  shortly  before  received  $10,000 
of  school  district  money,  deposited  the  same  in  his  general 
bank  account,  and  so  checked  against  that  account  that  only 
some  $4,000  remained  to  his  credit  therein.  The  cashier 
of  the  bank  was  one  of  the  sureties  on  his  bond  and  became 
disturbed  at  the  condition,  and  urged  that  he  at  least  make 
jgood  the  school  moneys.  After  some  negotiation  the  two  sure- 
ties upon  his  school  treasurer  bond  and  the  two  other  members 
of  the  board  undertook  to  sign  notes  for  $7,750,  which,  with 
the  moneys  to  his  credit  at  the  bank,  would  make  good  that 
fund.  It  is  claimed  by  the  defendant  that  the  bank  refused 
to  lend  this  $7,750  to  Luckey,  but  merely  consented  to  loan 
it  to  the  persons  who  signed  the  note.  The  loan  was  in  fact 
made,  however,  on  the  note  of  the  parties  other  than  Luckey 
and  the  money  placed  to  the  credit  of  the  school  district  in 
the  name  of  Luckey  as  treasurer.     At  the  same  time  his  own 
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notes  for  $4,000  to  the  bank  were  taken  up,  thereby  discharg- 
ing certain  indorsers,  and  his  new  notes  to  the  amount  of 
$4,000  given  in  lieu  thereof,  which  were  secured  by  a  writ- 
ten guaranty  of  the  same  persons  who  signed  the  $7,750 
notes.  A  transfer  from  his  general  bank  account  to  the 
bank  account  of  the  school  district  was  made  so  as  to  make 
that  account  equal  the  school  moneys  in  his  hands.  He  con- 
tinued to  do  business,  paying  in  one  way  and  another  nearly 
$4,000,  which  were  applied  upon  the  $7,750  notes,  until 
October  or  November,  1906,  when  tlie  bank,  and  perhaps 
his  sureties,  became  impatient,  the  indebtedness  not  having 
been  reduced  as  promised.  After  considerable  urgency,  and 
efforts  on  his  part  to  reduce  his  stock  and  make  payments,  he 
finally,  early  in  November,  sold  out  bis  business  at  the  full 
amount  of  the  inventory  of  the  stock  and  nearly  $1,000 
bonus.  At  that  time  $1,000  was  paid  by  the  purchasers 
and  placed  by  him  in  his  general  bank  account.  The  bal- 
ance was  to  be  paid  when  the  inventory  of  the  stock  waa  to 
be  completed.  This  was  accomplished  December  5,  1906,  at 
Avhich  time  he  received  checks  for  $7,300  from  those  purchas- 
ers, which  he  handed  to  the  bank  officers  for  application 
upon  the  claims  which  the  bank  held.  The  officers  of  the 
bank  credited  this  $7,300  into  his  general  account,  already 
containing  $600  or  $700,  and  then  made  applications  by 
debit  charges  against  that  account  sufficient  to  satisfy  all 
his  notes,  and  delivered  up  his  notes,  including  the  $7,500 
note  not  signed  by  him.  IIow  far  such  applications  were 
authorized  by  him  so  as  to  constitute  voluntary  payments 
was  a  matter  of  contention  between  the  parties.  After  the 
trustee  in  bankruptcy  had  been  appointed,  suit  was  brought 
in  the  circuit  court  for  Dane  county  (venue  being  after- 
wards changed  to  La  Crosse  county)  to  recover  the  amounts 
of  such  payments  from  the  defendant  bank  as  unlawful  pref- 
erences under  the  bankruptcy  law.  T^pon  the  trial  the  par- 
ties stipulated  that  the  court  might  find  that  Luckey  was  in- 
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solvent  December  5,  1906,  as  a  part  of  the  special  verdict, 
and  that  the  payments  by  Luckey  would  enable  such  bank  to 
obtain  a  greater  pef<!entage  of  its  debts  and  claims  than 
would  be  obtained  by  other  creditors  having  claims  of  the 
same  class,  and  that,  after  special  verdict  had  been  returned, 
the  court  should  find  the  amount  paid  by  Luckey  to  the  bank 
in  December,  1906,  and  a  finding  of  Luckey's  intent  in  mak- 
ing the  payments  in  case  he  should  determine  it  to  be  neces- 
sary, and  also  to  find  whether  the  sums  of  money  received  by 
the  bank  were  offsets  or  not  Thereupon  the  court  submitted 
two  questions  to  the  jury:  First.  Were  the  loans  of  April  11, 
1905,  made  by  the  defendant  bank,  of  $7,750,  loans  to  Ralph 
B.  Luckey?  Answered  "Yes,"  Second.  Did  the  bank  of- 
ficers on  December  5,  1906,  have  reasonable  cause  to  believe 
that  by  the  payments  made  by  Luckey  to  said  bank  on  said 
day  it  was  intended  thereby  to  give  the  bank  a  preference  i 
Answered  "Yes."  No  findings  were  made  by  the  court, 
but,  after  due  motions  to  raise  all  questions  present  on  this 
appeal,  judgment  was  entered  in  favor  of  the  plaintiff  for 
$7,915.12,  with  interest  thereon  from  the  commencotnent  of 
the  suit,  from  which  judgment  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  S.  E.  Smalley  and 
Morris,  HUey  &  Dudgeon,,  attorneys,  and  Olin  &  Butler,  of 
counsel,  and  oral  argument  by  Mr.  IT.  L.  Biifhr,  Mr,  M.  H. 
Dvdgeon,  and  Mr.  Smalley. 

For  the  respondent  there  was  a  brief  by  Richmond,  Jaclc- 
man  &  Swansen,  attorneys,  and  Lacy,  Brown  &  Lacy,  of 
counsel,  and  oral  argument  by  8.  T.  Swatisen.  They  con- 
tended, inter  alia,  that  the  instruction  quoted  in  the  opinion 
was  largely  taken  from  Jackman  v.  Eau  Claire  Nat.  Bank, 
125  Wis.  465,  which  case  was  afterwards  aflirmed  by  the 
supreme  court  of  the  United  States  {Eau  Claire  Nat.  Bank 
V.  Jackman,  204  U.  S.  522),  and  cited  as  other  autliorities 
supporting  the  instruction,  Hargreaves  Bros.  v.  Hackney,  74 
Neb.  700,  104  K  W.  855,  856;  Capital  Nat.  Bank  v.  Wilk- 
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erson,  36  Ind.  App.  467,  473,  75  N.  E.  837,  8Z9;  Parker  v. 
Black,  143  Fed.  660,  562,  161  Fed.  18;  In  re  Hines,  144 
Fed.  643,  545,  646;  Sundheim  v.  Ridge  Ave.  Bank,  138 
Fed.  951 ;  Wetstein  v.  Francisciis,  133  Fed.  900 ;  In  re  An- 
drews, 135  Fed.  699 ;  Crittenden  v.  Barton,  59  App.  Div. 
665,  5  Am.  Bankr.  Eep.  776,  777 ;  In  re  Virginia  H.  Mfg. 
Co.  139  Fed.  209 ;  In  re  Pease,  129  Fed.  446,  448,  450,  461 ; 
Eouck  V.  Christy,  152  Fed.  612;  WaTbrun  v.  Babbitt,  16 
Wall.  577,  21  L.  Ed.  489;  In  re  Knopf,  146  Fed.  109; 
Coder  v.  McPherson,  152  Fed.  951,  952 ;  Roberts  v.  John- 
son,  151  Fed.  567 ;  Western  T.  &  T.  Co.  v.  Brown,  129  Fed. 
728,  730;  Stevens  v.  Oscar  Holway  Co.  166  Fed.  90,  19  Am. 
Bankr.  Rep.  399,  403 ;  In  re  Lynden  M.  Co.  166  Fed.  713^ 
714;  In  re  McMurtrey,  142  Fed  853,  856;  Pittsburgh  P. 
O.  Co.  V.  Edwards,  148  Fed.  377 ;  Hardy  v.  Gray,  144  Fed. 
922,  931;  WrigU  v.  Sampter,  152  Fed.  196,  198;  In  re 
Coffey,  19  Am.  Bankr.  Rep.  148,  165 ;  John  Naylon  &  Co. 
V.  Christiansen  H.  Mfg.  Co.  158  Fed.  290,  293 ;  In  re  W.  W. 
Milh  Co.  162  Fed.  47. 

The  following  opinion  was  filed  September  29,  1908 : 

Dodge,  J.  This  case,  as  presented  by  the  record,  is  in- 
volved in  much  confusion.  Certain  issues  of  fact  were  sub- 
mitted to  the  jury  and  other  controverted  issues  were  with- 
held from  it,  some  of  them  by  consent  of  counsel  that  the 
court  might  find  upon  them,  and  others  apparently  without 
any  consent  at  all  of  the  attorneys.  The  issues  other  than 
those  which  were  submitted  to  the  jury  were:  First.  Was 
Luckey  insolvent?  Second.  Did  the  defendant  have  rea- 
sonable cause  to  believe  so  ?  Third.  Did  the  transaction  be- 
tween the  bankrupt  and  the  defendant  at  the  time  of  the  al- 
leged payment  constitute  a  payment  or  transfer  by  the  bank- 
rupt, or  merely  an  exercise  by  the  creditor  of  its  right  in  in- 
vitum  to  apply  its  indebtedness  on  open  account  to  him  upon 
his  debts  to  it?     This  question  was  severable  in  its  applica- 
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tion  to  the  ^hole  transaction  and  also  to  several  individual 
items  of  so-called  payment  Fourth.  Was  the  defendant 
the  real  party  benefited  by  the  payment,  or  the  so-called 
sureties  ?  On  all  these  questions  there  "was  at  least  claimed 
to  be  some  evidence  in  favor  of  the  defendant's  contentions ; 
on  some  of  them,  that  it  clearly  preponderated  in  defend- 
ant's favor.  There  is  no  indication  in  the  record  that  any 
tribunal  has  passed  upon  these  questions  of  fact  specifically, 
imless  we  indulge  in  the  presumption,  because  they  were  so 
plainly  in  issue,  that  the  court. must  be  deemed  to  have 
passed  upon  them  in  rendering  judgment  against  the  defend- 
ant In  view,  however,  of  the  conclusion  we  have  reached 
upon  one  of  the  assignments  of  error,  which  conclusion  must 
necessitate  a  new  trial,  we  forbear  to  express  our  opinion 
whether  the  evidence  is  sufficient  to  support  either  the  ver- 
dict of  the  jury  upon  the  two  questions  submitted  to  them  or 
the  apparent  conclusion  of  the  court  upon  the  questions  of 
fact  not  so  submitted. 

Error  is  assigned  upon  the  instruction  under  which  the 
second  question  of  the  special  verdict  was  submitted  to  the 
jury.  A  material  and  illustrative  part  of  that  instruction 
was  as  follows: 

"The  jury  are  instructed  that  the  words  'reasonable  cause 
to  believe  that  it  was  intended  to  enable  the  bank  to  obtain  a 
greater  percentage  of  its  debts  than  other  creditors  would  be 
able  to  obtain'  does  not  mean  reasonable  cause  to  suspect 
such  intention.  It  is  not  enough  that  the  creditor  had  some 
cause  to  suspect  that  his  debtor  did  not  have  sufficient  prop- 
erty left  to  pay  an  equal  percentage  to  other  creditors  of  the 
same  class,  but  he  must  have  such  knowledge  of  facts  as  to 
induce  a  reasonable  belief  thereof,  or  of  circumstances  to  put 
him  upon  inquiry,  in  order  to  find  that  the  creditor  had  rea- 
sonable cause  to  believe  that  a  preference  was  intended." 

It  is  contended  that  the  last  portion  of  this  instruction  is 
erroneous;  that  only  when  the  facts  known  to  the  creditor 
are  such  as  would  induce  a  present  belief  in  the  ordinarily 
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prudent  and  intelligent  business  man  that  his  debtor  is  in- 
solvent and  intends  a  preference  is  he  prohibited  by  the 
bankruptcy  act  from  collecting  or  securing  his  debt  or  a  part 
thereof.  The  court  has  obviously  by  these  words,  and  others 
to  similar  effect  elsewhere  in  the  charge,  instructed  the  jury 
that  although  the  facts  that  the  creditor  then  knows  may  not 
be  sufficient  to  induce  that  belief,  yet,  if  a  reasonably  pru- 
dent man  would  be  put  upon  inquiry  thereby,  and  if  upon 
such  inquiry  he  might  learn  other  facts,  then  he  is  chargeable 
with  notice  of  the  insolvency  and  intent  to  prefer,  if  such 
facts,  which  he  did  not  know  but  upon  inquiry  would  be 
likely  to  ascertain,  would  warrant  such  belief.  There  is 
considerable  variance  in  expressions  of  courts  upon  this  sub- 
ject The  supreme  court  of  the  United  States  has  in  several 
cases  declared  that  the  reasonable  ground  of  belief  intended 
by  the  bankruptcy  act  is  the  present  knowledge  of  the  cred- 
itor; that  he  may  safely  act  upon  what  he  knows,  and  that, 
if  the  reasonably  prudent  and  intelligent  man  would  not  be 
led  to  a  belief  of  insolvency  or  preferential  intent  by  such 
facts,  it  is  not  the  purpose  of  the  bankruptcy  act  to  prevent 
collection  or  securement  of  debts  in  the  ordinary  course  of 
business ;  and  there  are  many  decisions  to  like  effect  by  other 
courts.  Merchants  Nat  Batik  v.  Cook,  95  U.  S.  342,  346 ; 
Oraiit  V.  Nat  Bank,  97  U.  S.  80,  82 ;  Barbour  v.  Priest,  103 
U.  S.  293,  297 ;  Stucky  v.  Masonic  Sav.  Bank,  108  U.  S. 
74,  2  Sup.  Ct.  219;  Tn  re  Goodhile,  130  Fed.  471,  12  Am. 
Bankr.  Rep.  374;  Sundheim  v.  Ridge  Ave.  Bank,  138  Fed. 
951,  15  Am.  Bankr.  Rep.  132;  In  re  Ilines,  144  Fed.  543, 
16  Am.  Bankr.  Rep.  495,  497 ;  May  i\  Le  Claire,  18  Fed. 
164;  Blankenbaker  v,  Charleston  State  Bank,  111  111.  App. 
393.  On  the  other  hand  we  find  in  the  utterances  of  sev- 
eral of  the  inferior  federal  courts,  and  of  some  of  the  state 
courts,  appended  to  this  doctrine  the  further  rule  that  if 
a  reasonably  prudent  man  would  be  moved  to  inquiry,  and 
inquiry  would  disclose  facts  leading  to  a  belief,  that  is  suf- 
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ficient.     In  re  Eggert,  98  Fed.   843;  In  re   Virginia  H. 
Mfg.  Co.  139  Fed.  209,  15  Am.  Bankr.  Rep,  135;  Wright 
V.  Sampler,  152  Fed.  196,  18  Am.  Bankr.  Rep.  355 ;  In 
re  Coffey,  19  Am.  Bankr.  Rep.  149 ;  Bardes  v.  First  Nat, 
Bank,    122    Iowa,   443,    98    K    W.    284.     Whether   such 
courts  have  always  recognized  the  distinction  l)etween  the 
two  ideas  or  considered  that  they  were  only  defining  and 
making  more  clear  the  rule  of  the  supreme  court,  we  are  un- 
able to  say.     But  we  think  it  clear  upon  any  careful  analy- 
sis of  the  ideas  expressed  that  these  cases  import  an  addi- 
tional serious  burden  upon  ordinary  transactions  in  the  col- 
lection of  debts  within  the  four   months  preceding  bank- 
ruptcy and  while  the  debtor  is  in  the  ordinary  course  of  busi- 
ness.    The  latter  rule  as  laid  down  is  substantially  the  rule 
of  Wisconsin  in  regard  to  notice  of  fraudulent  intent  under 
which  conveyances  bv  a  debtor  to  a  creditor  with  intent  to 
defraud  creditors  are  held  void.     Rindsikopf  v,  flyers,  87 
Wis.  80,  67  N.  W.  967.     That  state  of  mind  which  in  a  rea- 
sonable man  would  lead  to  inquiry  is  called  mere  "suspi- 
cion."    This  burden  the  state  law  has  placed  upon  the  free- 
dom of  doing  business  for  the  protection  of  creditors  against 
actual  fraud;  but,  apart  from  some  statutes  in  case  of  as- 
signments, there  is  nothing  in  state  policy,  nor  indeed  in  tho 
policy  of  the  common  law,  to  prevent  a  debtor  from  honestly 
paying  one   creditor  to  the  exclusion  of  others,    although 
knowing  and  intending  that  thereby  he  will  gain  preference. 
Bleiler  v.  Moore,  94  Wis.  385,  69  K  W.  164;  Shepard  v, 
Osteriag,  106  Wis.  82,  81  K  W.  1103,     The  bankruptcy  act 
has  added  a  new  and  very  serious  limitation  upon  the  free- 
dom of  business  intercourse.     An  act^  however  much  in  the 
ordinary  course  of  business,  by  which  a  merchant  pays  a 
debt  is  liable  to  be  reviewed  and  rescinded  if  it  happen  that 
within  four  months  thereafter  the  debtor  becomes  bankrupt. 
It  la  therefore  entirely  reasonable  that  a  less  stringent  rule 
of  caution  be  required  in  the  mere  reception  of  payment  or 
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security  by  a*  creditor  simply  because  it  ultimately  results 
in  preferring  him  than  in  the  case  of  a  transfer  to  him, 
whether  by  payment  or  otherwise,  which  is  made  with  the 
actual  intent  to  defraud  other  creditors.  The  distinction 
between  the  first  rule  above  stated,  namely,  that  of  a  reason- 
able belief  deducible  from  the  facts  then  within  the  knowl- 
edge of  the  creditor,  and  the  second  rule,  namely,  his  charge- 
ability  with  facts  which  he  might  on  inquiry  ascertain,  was 
carefully  considered  in  the  recent  case  in  this  court  of  Suffel 
V.  McCartney  Nat.  Bank,  127  Wis.  208,  106  N.  W.  837. 
There  the  circuit  court  had  expressly  found  that  the  facts 
known  by  the  creditor  at  the  time  of  the  payment  were  not 
of  themselves  reasonable  cause  to  believe  in  insolvency  or 
preferential  intent;  but  that  if  the  rule  applicable  to  fraud 
cases  in  our  own  court  were  to  be  applied,  they  were  such 
"as  would  naturally  produce  in  the  mind  of  a  reasonably  in- 
telligent man  a  doubt  or  suspicion  of  the  solvency,  and  were 
such  as  would  put  a  reasonably  prudent  man  upon  inquiry." 
TTpon  this  state  of  facts  the  circuit  courts  relying  upon  the 
above  cases  in  the  supreme  court  of  the  United  States,  held 
that  the  payment  did  not  constitute  an  illegal  preference. 
That  case  was  most  carefully  considered  in  this  court  after 
able  argument,  where  was  brought  to  our  attention  the  case 
of  In  re  Eggert,  102  Fed.  735,  and  the  approving  case  of 
Jackman  v.  Eau  Claire  Nat.  Bank,  125  Wis.  465,  104  N.  W. 
98,  which  is  one  of  the  cases  asserting  the  duty  of  inquiry  to 
be  upon  the  creditor,  and  the  rule  applied  by  the  circuit 
court  was  approved.  The  Eggert  Case  was  referred  to  at 
the  end  of  the  opinion  with  no  further  conmient  thereon 
upon  this  subject,  but,  obviously,  by  the  decision  reached 
the  rule  of  that  case  embodied  in  the  last  two  lines  of  the 
portion  quoted,  requiring  inquiry,  was  rejected.  The  Jach- 
man  Case  was  afiirmed  by  the  supreme  court  of  the  United 
States,  but  the  particular  question  in  hand  was  in  no  wise 
considered     204  U.  S.  522,  27  Sup.  Ct.  391 
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Of  course  the  construction  of  the  bankruptcy  act  finally 
rests  with  the  federal  courts  and  at  last  with  the  supreme 
court  of  the  United  States.  If  there  were  no  diflFerence  of 
opinion  among  those  courts,  or  indeed  if  the  supreme  court 
had  finally  spoken  on  that  subject,  we  should  of  course  be 
guided  by  such  utterance.  But  where  variant  views  are  en- 
tertained it  is  the  duty  of  this  court  to  decide  for  itself. 
When  it  has  done  so  once  upon  full  consideration,  at  least 
the  rule  of  stare  decisis  would  suggest  the  duty  and  certainly 
the  advisability  of  adhering  to  the  rule  laid  down.  Es- 
pecially does  that  course  seem  proper  in  the  present  instance, 
where  the  view  established  in  the  Suffel  Case  is  supported 
by  the  later  utterance  of  the  federal  supreme  court.  We 
think  the  law  must  be  held  settled  in  accordance  with  that 
case,  and  that  the  instruction  given  in  the  case  at  bar  war- 
ranted the  jury  in  finding  against  the  defendant,  although 
it  did  not  have  the  reasonable  cause  to  believe  in  the  bank- 
rupt's intent  to  give  a  preference  as  those  words  must  be 
construed.  Thereby  error,  obviously  prejudicial,  was  com- 
mitted. 

By  the  Coturt. — Judgment  reversed,  and  cause  remanded 
for  new  triaL 

TncLiw,  J.  (dissenting).  **If  a  bankrupt  shall  have  giv^n 
a  preference  within  four  months  .  .  .  and  the  person  receiv- 
ing it  or  to  be  benefited  thereby  .  .  .  shall  have  had  reason- 
able cause  to  believe  that  it  was  intended  thereby  to  give  a 
preference  it  shall  be  voidable  by  the  trustee,  and  he  may 
recover,"  etc.  Subd.  b,  sec.  60,  Bankr.  Act  July  1,  1898 
(ch.  641,  30  U.  S.  Stats,  at  Large,  562,  U.  S.  Comp.  Stat«. 
1901,  p.  3445).  The  trial  court  in  its  instructions  to  the 
jury  construed  this  statute  with  reference  to  its  words  and 
with  reference  to  pre-existing  rules  of  law  to  mean  that 
neither  suspicion  that  a  preference  was  intended,  or  doubt  on 
this  point,  was  sufficient  to  create  liability;  that  the  party 
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sought  to  be  charged  must  have  had  reasonable  cause  to  be- 
lieve that  a  preference  was  intended,  but  this  reasonable 
cause  to  believe  might  be  inferred  from  facts  which  came  to 
the  knowledge  of  such  party  and  which  were  sufficient  to 
put  him  upon  inquiry,  which,  if  made,  would  result  in  knowl- 
edge. It  will  thus  be  seen  that  a  federal  question  is  pre- 
sented, the  trustee  claiming  the  ri^t  to  recover  upon  the 
bankruptcy  act  so  construed,  which  right  is  denied  by  the 
reversal  of  the  judgment  of  the  court  below,  and  it  will  be 
further  seen  that  the  whole  controversy  turns  upon  whether 
•or  not  the  ultimate  fact  of  reasonable  cause  to  believe  that  it 
was  intended  to  give  a  preference  can  be  proven  by  the  old 
and  well-settled  mode  of  proving  the  larger  concept  of  actual 
knowledge  or  the  equal  concept  of  notice.  This  mode  of 
proof  and  its  effect  was  recognized  in  Oliver  v.  Piatt,  3  How. 
333,  410;  Wollensah  v.  Reiher,  115  U.  S.  96,  5  Sup.  Ct. 
1137;  McClure  v.  Oxford,  94  U.  S.  429,  432;  The  Lulu,  10 
Wall.  192,  201 ;  Angle  v.  N.  W.  Mut.  L.  /iw.  Co.  92  U.  S. 
330,  and  other  similar  cases,  none  of  them  involving  the 
construction  of  this  statute,  but  all  cases  where  one  was 
sought  to  be  charged,  not  merely  with  having  reasonable 
cause  to  believe,  but  with  having  actual  knowledge  or  with 
having  notice. 

Furthermore,  it  is  a  rule  of  construction  of  statutes  that, 
"in  all  doubtful  matters  and  when  the  statute  is  in  general 
terms,  it  is  subject  to  the  principles  of  the  common  law.  It 
is  to  receive  such  a  construction  as  is  agreeable  to  that  law 
in  cases  of  the  same  nature."  2  Lewis'  Suth.  Stat  Constr. 
('2d  ed.)  §  455,  and  cases.  The  words  "common  law"  in 
this  respect  do  not  mean  the  English  common  law,  or  com- 
mon law  as  distinguished  from  equity  jurisprudence,  but 
the  general  case  law  of  the  forum.  "Equality  is  equity"  is 
also  a  maxim  having  some  weight  in  the  construction  of  this 
statute.  Next,  this  statute  has  never  been  construed  by  the 
supreme  court  of  tlie  United  States  as  understood  in  the  ma- 
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jority  opinion.  The  cases  of  Merchatiis'  Nat.  Bank  v.  Cool', 
1)5  U.  S.  342 ;  Orant  v.  Nat  Bank,  97  U.  S.  80 ;  Barbour  v. 
Pried,  103  U.  S.  293;  and  Stucky  v.  Masonic  Sav.  Bank, 
108  U.  S.  74,  2  Sup.  Ct  219,  deal  with  a  different  question 
and  with  a  different  statute.  In  none  of  these  cases  was  it 
considered  or  decided  what  evidence  was  proper  or  sufficient 
to  make  a  case  against  one  as  ^'having  reasonable  cause  to  be- 
lieve such  person  insolvent"  It  is  firmly  established  that 
mere  doubt  or  suspicion  does  not  constitute  such  reasonable 
cause ;  but  as  I  read  the  cases  it  is  nowhere  decided  that  rea- 
sonable cause  to  believe  one  insolvent  could  not  be  established 
by  proof  that  the  party  to  be  charged  had  brought  home  to  him 
knowledge  of  facts  and  circumstances  sufficient  to  put  him  on 
inquiry,  but  unreasonably  refrained  from  inquiry.  Besides, 
reasonable  cause  to  believe  that  a  person  is  insolvent  is  a 
different  proposition  from  reasonable  cause  to  believe  that  it 
was  intended  thereby  to  give  a  preference.  The  former  is 
reasonable  cause  to  believe  in  the  existence  of  a  condition  of 
inadequacy  of  assets  or  inability  to  pay.  The  latter  is  rea- 
sonable cause  to  believe  in  the  existence  of  a  mental  condi- 
tion. The  latter  could  only  be  established  by  inference  from 
facts  and  circumstances,  except,  perhaps,  in  those  impossible 
cases  where  the  payer  would  make  express  confession  of  his 
mental  condition.  The  only  case  that  I  know  of  that  has 
reached  the  supreme  court  of  the  United  States  involving  the 
construction  of  the  identical  statute  here  under  consideration 
is  Eau  Claire  Nat.  Bank  v.  Jackman,  204  U.  S.  522,  27 
Sup.  Ct.  391.  In  the  decision  of  that  case  in  this  court,  re- 
ported in  125  Wis.  465,  104  K  W.  08,  this  court  said: 

"Whether  defendant  had  reasonable  cause  to  believe  that 
Young  was  insolvent  within  the  meaning  of  the  bankrupt  act 
was  a  question  of  fact,  and  it  was  chargeable  with  notice  of 
such  fact  as  reasonable  inquiry  in  view  of  the  circumstances 
with  respect  to  the  debtor's  condition,  which  were  brouglit 
hon>e  to  it,  might  fairly  be  expected  to  disclose." 
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The  supreme  court  of  the  United  States  in  aflfirming  this 
judgment  did  not  expressly  notice  the  matter  covered  by  the 
foregoing  quotation^  but  it  was  passed  in  silence,  and  neither 
this  court  nor  the  eminent  counsel  engaged,  nor  the  supreme 
court  of  the  United  States,  seem  to  think  it  subject  to  criti- 
cism, 

I  see  nothing  in  the  case  of  Sujfel  v.  McCartney  Nat. 
Bank,  127  Wis.  208,  106  N.  W.  837,  in  conflict  with  this 
view.  In  the  lastrmentioned  case  the  situation  presented  by 
the  findings  of  the  court  below  was  first  an  absolute  negation 
of  the  condition  of  liability  mentioned  in  that  section  of  the 
bankruptcy  act  in  question;  second,  an  additional  finding 
that  there  was  evidence  which  might  naturally  produce,  not 
belief,  but  a  doubt  or  suspicion,  and  that  doubt  or  suspicion 
was  such  that  under  the  rule  of  law  applicable  to  fraudulent 
grantees  it  would  put  a  reasonably  prudent  man  upon  in- 
quiry. The  utmost,  then,  that  the  case  presented  to  this 
court  was  a  condition  in  which  it  was  settled  by  the  findings 
of  the  court  below  that  there  was  evidence  in  the  case  of 
facts  which  would  or  might  have  put  an  ordinary,  reasonable 
person  upon  inquiry;  but  notwithstanding  this,  the  person 
sought  to  be  charged  did  not  have  reasonable  cause  to  be- 
lieve that  it  was  intended  to  give  a  preference.  These  two 
findings  are  not  inconsistent.  The  conclusion  arrived  at  in 
the  majority  opinion  assumes  that  they  are  always  incon- 
sistent and  antagonistic  Still  I  think  it  quite  obvious  that 
in  all  that  large  class  of  cases,  of  which  this  is  one,  where 
evidence  of  facts  sufficient  to  suggest  inquiry  is  only  an  item 
of  evidence,  tentative  and  rebuttable  as  regards  the  final  in- 
quiry, it  may  be  and  frequently  is  true  that,  although  the 
jury  may  from  proof  of  facts  sufficient  to  suggest  inquiry  in- 
fer a  reasonable  cause  to  believe  that  a  preference  was  in- 
tended, still  they  are  not  bound  to  do  so,  but  may  find,  not- 
withstanding such  evidence,  from  other  evidential  facts  and 
circumstances  that  there  was  no  such  reasonable  cause  to  be- 
lieve.    The  whole  subject  is  very  thoroughly  and  learnedly 
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discussed  in  2  Pom.  Eq.  Jur.  (3d  ed.)  §§  597,  598  et  seq. 
How  can  we  consider  these  subsidiary  and  recognized  modes 
of  proving  notice  or  knowledge  of  the  intentions  or  of  the 
rights  of  another  abrogated  by  a  statute  of  the  United  States 
in  the  form  quoted  ?  The  very  nature  of  the  inquiry  neces- 
sary imder  the  bankruptcy  statute  in  this  particular  brings 
us  within  those  rules.  They  are  the  result  of  wisdom  and 
experience,  and  were  established  to  facilitate  just  such  in- 
vestigations. Bankruptcy  cases  in  which  this  mode  of  proof 
was  recognized  as  proper:  In  re  Eggert,  102  Fed.  735,  43 
C.  C.  A.  1;  Allen  v.  McMannes,  156  Fed.  615;  Thomas  v. 
Adelman,  136  Fed.  973;  DoTcken  v.  Page,  147  Fed.  438,  77 
C.  C.  A.  674. 

To  reiterate:  Well-established  rules  permit  knowledge  or 
notice  of  the  right  of  another  or  of  the  intention  of  another 
to  be  inferred  as  matter  of  fact  in  most  instances,  but  as  a 
legal  conclusion  in  some  few  instances  from  evidence  that 
the  party  sought  to  be  charged  had  knowledge  of  such  facts 
and  circumstances  as  would  put  a  reasonably  prudent  person 
upon  inquiry.  The  majority  opinion  holds  that  a  proper 
construction  of  the  bankruptcy  act  forbids  such  mode  of 
proving  the  cognate  fact  that  one  had  reasonable  cause  to 
believe  a  preference  was  intended,  and  for  this  reason  re- 
verses the  judgment  of  the  court  below.  I  consider  this 
construction  of  the  bankruptcy  act  erroneous,  and  see  nothing 
in  the  act  itself  or  in  the  federal  decisions  to  warrant  it. 
The  excerpt  from  the  charge  of  the  court  below  quoted  in  the 
majority  opinion  is  rather  incomplete,  but,  taking  the  whole 
charge  of  the  court  below,  it  is  in  substantial  conformity  with 
these  rules  of  evidence,  hence  the  judgment  of  the  court 
below  should  be  affirmed. 

Kebwin,  J.  I  concur  in  the  foregoing  opinion  of 
Mr.  Justice  Timxut. 

A  motion  for  a  rehearing  was  denied  November  27,  1908. 
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State  kx  rel.  Minneapolis,  St.  Paul  &  Sault  Ste. 
Marie  Eailway  Company,  Respondent,  vs.  Railroad 
Commission  of  Wisconsin,  Appellant. 

Beptemler  12 — November  £7,  1908. 

Statutes:  Construction:  Legislative  intent:  Judicial  construction r 
Constitutional  lato:  Puhlic-service  corporations:  "Authority**  of 
Railroad  Commission:  Delegation  of  authority:  Regulation  of 
corporations:  Railroads:  Amendment  of  articles  of  incorpora- 
tion: Capital  stock:  Puhlioation  and  filing  of  amendments:  In- 
crease  of  capital  stock:  Fees:  Powers  of  Railroad  Commission. 

1.  The  legislative  intent  in  passing  a  law  governs  as  to  the  scope 

thereof  whether  such  intent  is  unambiguously  expressed  or  is 
discoverable  by  the  aid  of  rules  for  Judicial  construction. 

2.  The  rules  for  judicial  construction  permit  of  looking  at  a  legis- 

lative enactment  as  a  whole,  to  the  subject  with  which  It  deals, 
to  its  reason  and  spirit,  of  giving  words  a  broad  or  narrow  con- 
struction, going  either  way  to  the  limits  of  their  reasonable 
scope,  of  supplying  omitted  words  clearly  in  place  by  implica- 
tion, of  changing  one  word  for  another  in  case  of  the  wrong 
one  being  clearly  used,  and  of  thus  reading  out  of  the  enact- 
ment and  giving  effect  to  the  real  intent  though  it  may  be  found 
to  be  contrary  to  the  letter  thereof. 
'S.  For  the  purpose  of  clearing  up  obscurities  In  a  legislative  act 
It  should  be  read  with  reference  to  the  leading  Idea  thereof* 
that  being  regarded  as  such  limitation  upon  particular  words- 
or  clauses  and  expansion  of  others,  within  the  scope  thereof, 
in  connection  with  that  of  words  clearly  implied,  and  the  law 
be  thus,  if  reasonably  practicable,  brought  into  harmony  witli 
such  idea. 

4.  The  leading  idea  of  sec.  1753—3,  Stats.  (Laws  of  1907,  oh.  576),  Is 

that  a  public-service  corporation  shall  not  do  any  of  the  things 
conditionally  prohibited  except  upon  the  authority  of  the  Com- 
mission first  obtained;  the  word  "authority''  not  being  used  as 
suggestive  of  a  delegation  of  power  to  determine  what  the  cor- 
poration may  do  within  its  corporate  powers,  but  of  authority 
to  determine  whether  the  thing  proposed  to  be  done  Is  within, 
such  powers. 

5.  The  legislature  cannot  properly  delegate  authority  to  a  commia- 

sion  to  determine  what  power  a  corporation  shall  possess.  It 
may  clothe  a  commission  with  authority  to  determine  whether 
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the  facts  exist  rendering  the  corporation  competent  to  exercise 
its  corporate  powers  in  a  given  case. 

6.  A  legislative  grant  of  anthorlt^'  to  a  commission  to  determine 

whether  a  corporation  may  do  a  particular  thing  proposed  by 
the  latter  to  be  done  implies  authority  to  determine  corporate 
competency  in  that  regard  tested  by  the  charter. 

7.  Sec.  1774,  Stats.  (1898),  relative  to  amending  articles  of  incorpo- 

ration, refers  only  to  corporations  organized  under  ch.  86,  Stats. 
(189S),  which  excludes  railroad  corporations. 

8.  A  change  of  the  authorized  capital  stock  of  a  railway  corpora- 

tion is  one  of  a  fundamental  character  requiring  an  amendment 
to  the  articles  of  organization. 

9.  Such  a  change  under  sec.  1826,  Stats.  (1898),  though  not  called 

an  amendment,  when  effected  is  one  in  fact. 

10.  When  by  the  policy  of  the  written  law  the  articles  of  organiza- 

tion of  a  corporation  are  required  to  be  made  a  matter  of  public 
record  and  there  is  no  express  provision  for  making  an  amend- 
ment to  such  articles  a  like  matter,  by  necessary  implication 
such  amendment,  to  be  valid,  must  substantially  follow,  as  re- 
gards publicity,  the  course  of  the  original  articles. 

11.  Notwithstanding  the  written  law  makes  no  express  provision  for 

making  a  change  in  the  fundamentals  of  a  corporation  a  matter 
of  public  record,  the  provision  in  sec.  1820,  Stats.  (1898),  to  the 
effect  that  such  a  corporation  shall  pay  a  prescribed  fee  for 
filing  amendments  to  its  articles  of  organization,  recognizes  that 
such  filing  is  essential  to  the  validity  of  such  an  amendment, 
and  in  view  of  the  unwritten  law  in  respect  to  the  matter  is 
equivalent  to  a  legislative  declaration  in  harmony  therewith. 

12.  The  Railroad  Commission  of  this  state  has  authority  under  sec. 

1753 — ^3,  Stats.  (Laws  of  1907,  ch.  576),  to  pass  upon  the  com- 
petency of  a  railroad  cor];>oration  to  increase  its  capital  stock 
and  to  refuse  permission  in  that  regard  in  case  the  articles  of 
incorporation  shall  not  have  been  so  broadened  as  to  cover  the 
subject  by  a  valid  amendment  which  requires  a  public  record  of 
the  change  to  be  made  in  the  oiBce  of  the  secretary  of  state  and 
compliance  with  the  conditions  precedent  thereto  in  respect  to 
the  payment  of  fees. 
[Syllabus  by  Mabshax^l,  J.] 

Apfsax  Arom  an  order  of  the  circuit  court  for  Dane  county : 
E.  Ray  Stevbits,  Circuit  Judge.     Beversed. 

Mandamus  proceedings  to  require  the  State  Eailroad  Com- 
mission to  furnish  the  relator  with  a  certificate  of  authority 
to  issue  stock  in  addition  to  that  originally  authorized  in  its 
Vol.  137  —  6 
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articles  of  organization.  The  Commission  refused  to  furnish 
such  certificate  because  the  relator  had  not  filed  the  amend- 
ment to  its  articles  of  organization  increasing  its  capital 
stock  with  the  secretary  of  state.  The  relation  showed  f  actij 
essential  to  favorable  action  upon  its  request  for  the  certifi- 
cate unless  filing  of  an  amendment  to  its  articles  of  organiza- 
tion increasing  its  capital  stock  was  necessary.  There  was  a 
motion  to  quash  the  alternative  writ,  which  was  denied  upon 
the  ground  that  the  relator's  petition  showed  that  it  was  en- 
titled to  the  certificate  demanded  because  a  railroad  corpora- 
tion^ in  order  to  increase  its  authorized  capital  stock,  is  not 
required  to  file  an  amendment  to  its  articles  of  organization 
covering  the  subject  or  evidence  thereof,  with  the  secretary 
of  state.  The  appeal  is  from  the  order  overruling  the  5no- 
tion  to  quash. 

For  the  appellant  there  was  a  brief  by  the  Attorney  Gen- 
eral and  Russell  JacJcson,  deputy  attorney  general,  and  oral 
argument  by  Mr.  Jackson. 

For  the  respondent  there  was  a  brief  by  John  B.  Sanborn, 
and  oral  argument  by  Mr.  Sanborn  and  Mr.  A.  H.  Bright. 

The  following  opinion  was  filed  September  29,  1908 : 

Marshall,  J.  This  appeal  involves  questions  of  much 
importance  to  corporate  and  general  interests,  viz. :  What  is 
the  scope  of  the  Railroad  Commission's  power  relative  to  the 
issue  of  stock,  stock  certificates,  bonds,  or  other  evidences  of 
indebtedness  by  railroad  corporations,  and  is  such  a  corpora- 
tion, like  corporations  in  general,  required,  as  a  condition 
precedent  to  increasing  its  capital  stock  originally  provided 
for,  to  amend  its  articles  of  organization  and  to  that  end  file 
a  properly  authenticated  copy  of  the  amendment  with  the 
secretary  of  state  and  pay  $1  for  each  $1,000  of  the  increase 
as  a  fee  for  such  filing?  It  would  seem  that  matters  of  such 
great  moment  ought  to  be  readily  determinable  by  the  plain, 
unmistakable  letter  of  the  written  law  instead  of  being  in- 
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volved,  as  tbej  seem  to  be  here,  in  language  so  ambiguous  as 
to  require  a  reading  thereof  in  the  light  of  rules  for  judicial 
construction,  not  called  into  activity  except  in  cases  of  neces- 
sity, in  order  to  enable  one  to  see  sufficient  sense  in  the  en- 
actment to  indicate  satisfactorily  the  legislative  purpose  and 
determine  that  such  purpose  is  sufficiently  expressed  to  war- 
rant effective  recognition  thereof. 

The  first  question  su^ested  is  raised  by  counsel  for  re- 
spondent challenging  the  jurisdiction  of  the  Commission  to 
determine  any  question  of  fact  as  regards  the  legal  capac- 
ity of  a  railroad  corporation  to  issue  new  stock  and  permit 
or  refuse  to  permit  such  issue  according  to  whether  the 
status  disclosed  satisfies  statutory  requirements.  That  turns 
on  the  meaning  of  this  language  in  sec.  1753 — 3,  Stats, 
(pp.  411,  412,  ch.  576,  Laws  of  1907)  : 

"No  public-service  corporation  shall  hereafter  issue  any 
stock,  stock  certificates,  bonds  or  any  other  evidences  of  in- 
debtedness payable  in  more  than  one  year  from  date,  until 
it  shall  have  first  obtained  authority  for  such  issue  from  the 
Railroad  Commission  as  herein  provided.  The  proceeding;^ 
for  obtaining  a  certificate  of  such  authority  from  said  Com- 
mission and  the  conditions  of  its  being  granted  by  said  Com 
mission  shall  be  as  follows: 

"(a)  In  case  the  stocks,  certificates  of  stock,  bonds  or  other 
evidences  of  indebtedness  are  to  be  issued  for  money  only 
the  corporation  shall  file  with  the  Commission  a  statement, 
signed  and  verified  by  its  president  and  secretary,  setting 
forth  (1)  the  amount  and  diaracter  of  the  proposed  stocks, 
certificates  of  stock,  bonds  or  other  evidences  of  indebtedness, 
(2)  the  purposes  for  which  they  are  to  be  issued,  (3)  tlio 
terms  on  which  they  are  to  be  issued,  and  (4)  the  total  assets 
and  liabilities  of  the  corporation  in  such  detail  as  the  Com- 
mission may  require.  The  Commission  may  also  require  the 
corporation  to  furnish  any  further  statements  of  fact  or  evi- 
dence that  it  may  deem  pertinent  to  the  inquiry.  The  Com- 
mission shall  thereupon  issue  to  the  corporation  a  certificate 
stating  the  amount,  character,  purposes  and  terms  on  which 
such  stocks,  certificates  of  stock,  bonds,  or  other  evidences  of 
indebtedness  are  proposed  to  be  issued." 
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That  the  quoted  language  is  ambiguous  and  so  a  subject 
for  judicial  construction  does  not  admit  of  reasonable  con- 
troversy. It  is  ambiguous  in  its  literal  sense,  in  that  a  cor- 
poration as  a  condition  precedent  to  the  right  to  issue  new 
stock  is  required  to  "have  first  obtained  authority  for  such 
issue  from  the  Railroad  Commission/'  to  be  evid^ced  by  "a 
certificate  of  authority  from  such  Comjnission"  and  by  speci- 
fied proceedings  and  upon  specified  conditions,  yet  no  such 
certificate  in  terms  is  required  to  be  issued  but  only  one 
"stating  the  amount,  character,  purposes  and  terms  on  which 
the  stock,"  etc,  is  proposed  to  be  issued.  No  conditions  are 
in  terms  expressed  except  that  there  shall  be  placed  before 
the  Commission  certain  specified  evidence  and  such  other 
"statements  of  fact  or  evidence''  as  the  Conunission  "may 
deem  pertinent  to  the  inquiry." 

It  will  be  seen  that  the  literal  sense  of  the  law  might  be 
complied  with  as  regards  every  duty  on  the  part  of  the  cor- 
poration precedent  to  that  of  the  Commission  to  furnish  the 
certificate,  without  a  disclosure  showing  legal  capacity  to 
issue  hew  stock  and  even  though  it  might  show  incapacity  in 
that  regard.  Taking  the  law  literally,  compliance  with  the 
special  requirement,  if  any,  made  by  the  Commission,  is 
not  a  condition  precedent  to  the  issuance  of  the  certificate. 
The  requirement  being  brought  to  the  notice  of  the  Commis- 
sion, "thereupon,"  in  the  words  of  the  law,  it  shall  "is- 
sue ...  a  certificate,"  etc.  Not,  as  before  indicated,  in 
terms  of  autliority,  but  merely  as  to  certain  facts  disclosed 
regardless  of  whether  they  show  legal  capacity  to  do  the  pro- 
posed thing.  Yet  such  certificate  is  spoken  of  as  one  of  au- 
thority, designed,  it  would  seem,  to  show,  prima  facie  at 
least,  validity  of  the  proposed  act  upon  which  purchasers 
may  rely  in  investing  and  the  public  may  rely  in  submitting 
to  the  burdens  necessary  to  compensate  for  the  use  of  the  in- 
vestment and  maintain  it  at  its  representative  value.  Such 
an  outcome  of  the  legislation  would  be  so  manifestly  absurd 
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and  out  of  harmony  with  modem  thought  as  to  legislative 
regulation  of  corporate  affairs,  as  to  conclusively  indicate 
that  some  different  result  was  intended  by  the  lawmaking 
power^  which  it  either  failed  to  express  at  all  or  left  ob- 
scured by  the  omission  of  words  to  be  implied  or  the  use  of 
words  in  a  sense  far  different  from  their  natural,  ordinary 
meaning,  or  both*  It  is  the  office  of  judicial  construction 
to  supply  such  omitted  words  and  discover  and  give  effect  to 
such  sense,  if  it  can  be  found  within  the  reasonable  scope  of 
the  language,  express  and  implied,  used  by  the  legislature, 
and  to  declare  the  law  to  be  according  to  the  intent  so  indi- 
cated. 

The  actual  judicially  determined  legislative  intent  must 
always  govern  if  expressed  at  all  so  aa  to  be  discernible  by 
the  searchlights  which  the  court  possesses.  They  permit  of 
looking  at  a  written  law  as  a  whole,  to  the  subject  with  which 
it  deals,  to  the  reason  and  spirit  thereof,  to  give  words  a 
broad  or  narrow  construction,  going  either  way  to  the  limits 
of  their  reasonable  scope,  to  supply  omitted  words  which  are 
clearly  in  place  by  implication,  to  change  one  word  for  an- 
other in  case  of  the  wrong  one  being  clearly  used,  and  so 
read  out  of  the  enactment  the  real  intent,  even  though  it 
may  be  contrary  to  the  letter  thereof.  Nichols  v.  Halliday, 
27  Wis.  406;  Haentze  v.  Howe,  28  Wis.  293;  Harrington  v. 
Smith,  28  Wis.  43;  Palms  v.  Shawano  Co.  61  Wis.  211,  21 
N.  W.  77;  State  ex  rel  Heiden  v.  Byan,  99  Wis.  123,  74  N. 
W.  644;  Wis.  Ind.  School  v.  Clark  Co.  103  Wis.  651,  650, 
79  K  W.  422;  State  v.  Railway  Cos.  128  Wis.  449,  479, 
108  N.  W.  694;  Pape  v.  Carlton,  130  Wis.  123,  109  N.  W. 
068. 

One  of  the  most  familiar  and  safe  canons  of  construction 
may  be  stated  thus :  For  the  purpose  of  clearing  up  obscuri- 
ties in  a  law  it  should  be  read  with  reference  to  the  leading 
idea  thereof, — such  idea  being  regarded  as  such  limitation 
upon  particular  words  or  clauses  and  eixpansion  of  others 
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within  the  scope  thereof,  in  connection  with  that  of  words 
clearly  implied, — -and  be  thus,  if  reasonably  practicable^ 
brought  into  harmony  with  such  idea. 

The  learned  counsel  for  respondent,  recognizing  the  force 
of  the  broad  principle  stated,  insist  that  the  leading  idea  of 
the  law  in  question  is  publicity;  that  a  corporation  desiring 
to  do  any  one  of  the  things,  authority  for  which  is  required 
to  be  obtained  from  the  Railroad  Commission,  shall  fully 
inform  the  public  in  that  regard  through  its  representative, 
the  Commission,  leaving  state  and  individual  interests  to  in- 
voke such  remedy  as  may  be  available  for  any  wrongdoing. 
If  the  premises  were  sound  the  result  contended  for  would 
not  be  difficult  to  reach,  but  they  seem  to  be  manifestly  un- 
sound. 

Considering  the  situation  the  legislature  had  to  deal  with, 
the  law  must  be  regarded,  unmistakably,  as  intended  to  pre- 
vent improper  issues  of  corporate  stock  or  securities;  as  a 
remedy  for  a  recognized  existing  evil,  to  be  applied  at  the 
very  boundary  between  right  and  wrong,  not  a  mere  means 
of  remedying  wrong  after  its  occurrence  or  of  making  wrong- 
doing public  and  giving  it  the  semblance  of  right  as  a  com- 
pensation for  publicity,  which  would  be  the  result  of  coim- 
sel's  contention,  if  it  were  adopted. 

The  key  to  the  law  is  contained  in  the  dedaration,  in  ef- 
fect, that  no  corporate  stock,  stock  certificates,  bonds,  or  any 
other  evidence  of  indebtedness  payable  in  more  than  one 
year  from  the  date  thereof  shall  be  issued  by  any  public- 
service  corporation  except  upon  the  authority  of  the  Com- 
mission first  obtained.  That,  of  course,  does  not  imply  au- 
thority for  the  Commission  to  interfere  with  the  mere  busi- 
ness policy  of  a  corporation  within  its  corporate  powers, 
which,  as  suggested  by  counsel  for  respondent,  would  be  an 
illegitimate  delegation  of  authority.  8tate  v.  0.  N.  B.  Co. 
100  Minn.  446,  111  N.  W.  289.  It  does,  unmistakably, 
show  a  purpose  to  lodge  in  the  Railroad  Commission  power 
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to  pass  upon  questions  of  fact  involved  in  whether  a  public- 
service  corporation,  desiring  to  do  any  of  the  things  men- 
tionedy  is  competent  in  that  regard,  having  reference  to  the 
written  law  on  the  subject.  (The  seat  of  original  power  is 
the  legislature.  It  cannot  legitimately  delegate  it.  It  can 
properly  clothe  a  commission  with  capacity  to  determine 
whether  corporate  rights  created  by  the  legislature  are  ex- 
ercisable,  that  depending  upon  the  existence  of  facts  satisfy- 
ing legal  conditions  precedent  in  that  regard,  and  give  to 
the  corporation  invoking  its  jurisdiction  evidence  of  its  de 
termination.  It  would  be  highly  unreasonably  to  conclude 
that  the  legislature  ptlrposed  empowering  the  Commission 
to  authorize  the  doing  of  the  things  mentioned  in  the  act  in 
any  other  sense. 

Tlie  grant  of  power  to  authorize  suggests  by  necessary  im- 
plication the  grant  of  power  to  pass  upon  the  underlying 
questions.  The  former  includes  the  latter.  True,  the  law 
prescribes  how  the  authority  of  the  Commission  shall  be  ol> 
tained,  as  before  indicated,  and  does  not  expressly  declare 
that  it  shall  pass  upon  the  general  question  of  legal  capacity 
by  finding  the  facts  in  that  regard,  but  contemplates  an  in- 
quiry as  broad  as  the  subject  matter  in  hand,  to  wit :  whether 
the  appellant  ought  to  be  permitted  to  do  the  proposed  act. 

The  language  that  the  Commission  may  require  the  cor- 
poration to  furnish  any  further  statement  of  fact  or  evidence 
that  "it  may  deem  pertinent  to  the  inquiry''  is  very  signifi- 
cant and  suggestive.  What  inquiry  ?  Necessarily,  it  seems, 
that  as  to  whether  the  applicant  for  the  permit  is  competent 
to  do  the  proposed  thing  subject  to  the  indorsement  of  the 
Commission  in  that  regard,  evidenced  by  what  the  law  char- 
acterizes as  its  "certificate  of  authority." 

While,  immediately  following  the  language  last  quoted,  it 
is  said  the  Commission  "shall  thereupon  issue  to  the  corpora- 
tion a  certificate,"  etc.,  not  waiting  according  to  the  literal 
sense  even  for  compliance  with  the  requirement  as  to  fur- 
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nishing  evidence,  the  only  reasonable  conclusion  which  can 
be  arrived  at,  it  seems,  is  that  the  power  to  require  produc- 
tion of  all  evidence  "pertinent  to  the  inquiry"  implies  that 
the  inquiry  shall  wait  upon  compliance  witJi  the  require- 
ment, and  that  the  case  made  by  the  corporation  in  the  whole 
shall  satisfy  the  essentials  of  competency  to  receive  the  per- 
mit asked  for. 

Thus  the  whole  act  is  made  to  harmonize  with  the  general 
purpose,  the  leading  idea,  before  indicated.  It  were  far 
better  if  the  act  had  provided,  according  to  such  manifest 
purpose,  that  no  public-service  corporation  shall  hereafter 
issue  any  stock,  stock  certificates,  bonds,  or  any  other  evi- 
dence of  indebtedness  payable  in  more  than  one  year  from 
date  until  it  shall  have  pbtained  a  certificate  of  competency 
from  the  Railroad  Commission.  In  case  of  stock,  certifi- 
cates of  stock,  bonds,  or  other  evidences  of  indebtedness  to 
be  issued  for  money  only,  the  corporation  shall  file  with  the 
Commission  a  statement  signed  and  verified  by  its  president 
and  secretary  setting  forth  specifically  (as  in  the  law  indi- 
cated) the  facts,  and  furnish  the  Commission  with  such 
other  evidence  as  it  may  deem  pertinent  to  the  inquiry, 
showing  competency  to  do  the  proposed  act,  whereupon  the 
Commission  shall  issue  thereto  its  certificate  evidencing  the 
same  and  stating  the  amount,  character,  purposes,  and  terms 
on  which  the  stock,  certificates  of  stock,  bonds,  or  other  evi- 
dences of  indebtedness  are  proposed  to  be  issued.  The 
words  of  the  law  in  question  should  be  restrained  or  ex- 
panded, within  reason,  and  words  deemed  to  be  in  place 
clearly  impliable,  necessary  to  express  that  purpose  which 
can  be  accomplished,  in  the  opinion  of  the  court,  without 
any  violence  to  language  and  in  accordance  with  familiar 
rules  for  judicial  construction  heretofore  indicated. 

Passing  the  question  of  jurisdiction,  which,  as  seen,  is 
resolved  in  favor  of  appellant^  we  come  to  the  one  as  to 
whether  a  railway  corporation,  the  same  as  public-service 
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oorporations  generally,  in  order  to  increase  its  capital  stock 
must  amend  its  articles  of  organization  and  file  an  authonti- 
cated  copy  of  such  amendment  with  the  secretary  of  state. 

It  is  conceded  that  nnder  sec  1772,  Stats.  (1898),  as  it 
originally  existed,  public-service,  including  railway  corpora- 
tions, in  common  with  corporations  generally,  with  few  ex- 
ceptions not  material  here,  were  made  liable  to  the  state,  in 
case  of  an  increase  of  their  capital  stock,  in  a  specified  sum 
per  thousand  dollars  of  such  increase,  but  discharge  of  such 
liability  was  not  made  a  condition  precedent  to  the  increase. 
The  language  of  the  section  was  this : 

"Every  corporation  organized  and  doing  business  under 
the  laws  of  this  state  which  may  hereafter  increase  its  capital 
stock  shall  pay  as  a  fee  therefor  fifty  cents  for  each  one 
thousand  dollars  of  increase,"  etc 

Payment  of  the  fee  had  no  connection  with  filing  the  copy 
of  the  amendment  to  the  articles  of  organization  with  the 
pecretary  of  state.  The  recording  of  a  copy  authenticated 
in  a  specific  manner  in  the  oflSce  of  the  register  of  deeds 
where  the  original  articles  were  recorded,  as  to  all  corpora- 
tions organized  under  ch.  86,  Stats.  (1808),  effected  the 
change  and  thus  fixed  the  obligation  of  the  corporation  to 
the  state  to  pay  the  prescribed  fee,  the  only  effect  of  failure 
to  file  a  like  copy  with  the  secretary  of  state  being  liability 
of  the  corporation  to  a  penalty  of  $25.  The  law  was  so 
changed  by  ch.  507,  Laws  of  1905,  as  to  corporations  organ- 
ized under  such  chapter  as  to  make  filing  of  a  copy  of  the 
amendment  with  the  secretary  of  state  a  condition  precedent 
to  its  validity,  and  made  payment  of  the  fee  for  increasing 
the  capital  stock  a  condition  precedent  to  such  filing.  The 
law  as  it  now  stands  is  worded  thus : 

"Every  .  .  .  corporation  [with  some  exceptions  not  in- 
cluding public-service  corporations]  organized  and  doing 
business  under  the  laws  of  this  state  shall  pay  •  •  .  for  filing 
an  amendment  increasing  its  capital  stock  ...  in  addition 
to  said  fee  of  ten  dollars,  one  dollar  for  each  one  thousand 
dollars  of  increase."     Sec  1772,  Stats.  (Supp.  190C). 
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The  words  "every  corporation,"  etc.,  in  the  former  law^ 
conceded  to  include  railway  corporations,  is  preserved  in  the 
revised  section,  yet  it  is  insisted  here,  and  was  successfully 
in  the  court  below,  that  they  are  now  excepted  because  sec. 
1826,  Stats.  (1898),  as  amended  by  ch.  461,  Laws  of  1901, 
covering  the  subject  of  increasing  the  capital  stock  of  rail- 
way corporations,  provides  that  it  may  be  done  by  a  vote  of 
the  stockholders,  conditioned,  however,  that  "no  vote  in 
favor  of  such  increase  shall  take  effect  until  the  proceedings 
of  such  meeting,  showing  the  names  of  all  of  the  stocskhold- 
ers  voting  therefor  and  the  amount  of  stock  owned  by  each, 
shall  be  entered  upon  the  records  of  such  corporation,"  notli- 
ing  being  said  expressly  about  the  corporate  action  being 
in  the  form  or  nature  of  an  amendment  to  the  articles  of  in- 
corporation or  notice  of  the  change  being  filed  in  the  oflSice 
of  the  secretary  of  state,  except  that  upon  increased  stock 
being  issued  "a  report  showing  the  amount  issued  and  the 
purposes  to  which  it  has  been,  or  is  to  be,  devoted,"  etc.,  shall 
be  filed.  That  is  to  say,  a  fee  for  increase  of  capital  stock 
of  a  corporation  is  now  only  required  for  filing  an  amend- 
ment to  the  articles  of  organization  providing  for  such  in- 
crease, and  railroad  corporations  are  not  required  expressly 
to  file  any  such  amendment. 

It  was  conceded  on  the  argument,  as  we  understand,  and 
as  seems  manifest,  that  if  railway  corporations  were  favored, 
as  counsel  for  respondent  insist,  it  was  by  an  inadvertence. 
Such  a  discrimination  would  be  so  highly  unreasonable  that 
it  would  be  absurd  to  claim  that  any  such  intent  was  in  the 
legislative  mind.  Therefore  it  must  have  been  supposed  by 
the  lawmaking  body  that  su(ih  corporations  were  required 
by  existing  laws  to  amend  their  articles  of  organization  in 
order  to  increase  their  capital  stock,  and  that  in  order  to 
effect  such  an  amendment  it  is  necessary  to  file  evidence  of 
the  change  in  the  ofiice  of  the  secretary  of  state  where  the 
original  articles  of  organization  are  filed  (sec.  1820,  Stats. 
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1898) ;  the  only  place  where  any  public  record  thereof  is 
required.  However,  if  there  be  no  reasonable  basis  for  such 
supposition,  then  the  court  cannot  repair  the  mistalce  and,  of 
course,  should  not  and  will  not  make  any  attempt  to  that  end. 
It  must  be  conceded  that  proceedings  effecting  an  increase 
of  capital  stock  of  a  railway  corporation,  in  practical  effect,. 
amend  the  original  articles  of  organization,  since  one  of  the 
significant  requirements  thereof  is  that  they  shall  specify 
''the  amount  of  the  capital  stock  of  the  corporation,  the  num- 
ber of  shares  of  which  it  shall  consist,  and  if  such  stock  shall 
consist  of  common  and  preferred  stock,  the  numbcT  and 
amount  of  shares  of  each  class."  Sec.  1820,  Stats.  (1898). 
An  increase  of  capital  stock  is  a  change  of  fundamental 
character.  1  Thomp.  Comm.  on  Corp.  §  78.  But  it  is  in- 
sisted it  conclusively  appears  that  no  other  act  is  essential 
to  complete  such  an  amendment  as  the  one  in  question  except 
such  as  are  indicated  expressly  in  sec  1826,  Stats.  (1898), 
as  amended  by  ch.  461,  Laws  of  1901,  since  that  provides 
that  '*no  vote  in  favor  of  such  increase  shall  take  effect  until 
the  proceedings  of  such  meeting,  showing  the  names  of  all  of 
the  stockholders  voting  therefor  and  the  amount  of  stock 
owned  by  each,  shall  be  entered  upon  the  records  of  such 
corporation,''  and  does  not  provide  for  filing  anything  with 
the  Becretary  of  state  in  advance  of  an  actual  issue  of  new 
stoci.  Though  standing  alone  that  might  be  the  natural  in- 
ference, if  the  law  otherwise,  by  necessary-  implication,  indi- 
cates that  the  articles  of  organization  as  amended  must  be 
evidenced  by  a  record  in  the  office  of  the  secretary  of  state, 
there  is  no  repugnance,  since  that  might  be  and  yet  the 
amendment  be  made  ineffective  without  the  existence  of  the 
corporate  record  which  sec.  1826  requires. 

Counsel  for  appellant  point  to  the  decision  of  the  fed- 
eral court  in  FishbacJc  v.  F.  du  L.  &  N.  E.  R.  Co.  158  Fed. 
88,  holding  that  noncompliance  with  sec.  1774,  Stats. 
(1898),  in  case  of  an  attempt  to  amend  the  articles  of  or- 
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ganization  of  a  railway  corporation,  is  fatal  to  the  proceed- 
ings; that  such  section  applies  to  all  corporations.  It  is 
sufficient  to  say  the  federal  court  overlooked  the  fact  that  the 
section,  by  its  terms,  only  applies  to  corporations  organized 
under  ch.  86,  Stats.  (1898),  and  tJiat  railway  corporations 
are  organized  under  ch.  87. 

Our  attention  is  further  called  to  1  Thomp.  Comm.  on 
Corp.  §  238 ;  Day  v.  Mill-Owners'  Mut.  F.  Ins.  Co.  75  Iowa, 
694,  38  N.  W.  113;  AUoona  Oas  Co.  v.  Gas  Co.  17  Pa.  Co. 
Ct.  Rep.  662,  and  10  Cyc  233,  to  which  may  be  added  7 
Thomp.  Comm.  on  Corp.  §  8181,  and  Anderson  v.  Railroad 
Co.  91  Tenn.  44,  17  S.  W.  803,  holding  or  suggesting  that 
in  the  absence  of  any  requirement  for  making  an  amend- 
ment to  corporate  articles  a  matter  of  public  record  its  va- 
lidity must  wait  upon  its  being  so  made  where  the  original 
articles  are  filed  or  recorded.  The  text  in  Thompson  at 
sec.  8181  is  this:  ^ 

"If  the  governing  statute  requires  a  charter  to  be  registered 
in  a  certain  public  office,  it  may  fairly  be  assumed  that  an 
amendment  to  such  charter  must,  to  be  valid,  be  so  regis- 
tered." 

The  cited  cases  bear  out  that  view. 

It  is  significant  that  while  the  statutes  require  articles  of 
organization  of  railway  corporations,  the  same  as  those  of 
others,  to  be  of  record  in  the  office  of  the  secretary  of  state 
and  there  are  provisions  for  changing  such  articles  as  to 
fundamentals  in  several  material  particulars,  no  such  change 
is  spoken  of  as  an  amendment  to  such  articles.  According 
to  the  theory  of  counsel  for  respondent  the  corporate  powerr. 
of  a  railway  corporation  may  be  radically  changed  withoiit 
any  public  record  being  made  thereof,  so  the  original  arti- 
cles of  record  with  the  secretary  of  state  will  not  furnish  any 
safe  indication  of  the  scope  of  such  powers.  That  is  out  of 
harmony  with  the  entire  policy  of  the  law  as  to  publicity  re- 
garding corporate  charters.     A  more  reasonable  theory  is 
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that  the  legislature  assumed  that  in  order  for  a  corporation 
to  make  any  change  in  its  corporate  powers  authorized  by 
the  statutes^  it  must  do  so  by  amendment  properly  adopted 
and  made  a  matter  of  record  where  the  original  articles  are 
filed. 

In  sea  1820,  Stats.  (1898),  language  occurs  which  we 
regard  as  an  unmistakable  legislative  recognition  of  the  con- 
dition of  the  unwritten  law  as  above  indicated.  It  provides 
for  filing  in  the  office  of  the  secretary  of  state  of  the  original 
articles  of  incorporation  of  a  railway  company  as  a  condi- 
tion precedent  to  corporate  existence  and  that  "for  filing 
such  articles  the  secretary  of  state  shall  collect  the  fee  pre- 
scribed in  sec  1772  for  filing  articles  under  ch.  86,  and  if 
amendments  to  such  first  mentioned  articles  are  filed  he 
shall  collect  the  fee  fixed  by  such  section  for  filing  amend- 
ments thereunder."  There  was  no  reason  whatever  for  the 
language  as  to  amendments  unless  the  l^slative  idea  was 
that  filing  the  same  was  essential  to  their  validity.  On  the 
whole,  we  conclude  that  not  only  the  reasonable  but  the  nec- 
essary implication  from  the  statutes  is  that  such  filing  is  es- 
sential and  that  the  legislative  recognition  thereof  above 
indicated  has  the  force  of  an  express  declaration. 

The  result  of  the  foregoing  is  that  the  Bailroad  Commis- 
sion had  jurisdiction  to  pass  upon  the  competency  of  the  re- 
spondent to  issue  the  proposed  new  stock  and  rightly  decided 
in  the  negative.  Therefore  the  order  appealed  from  is 
wrong  and  must  be  reversed. 

By  the  Court. — The  order  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to  law. 

A  motion  for  a  rehearing  was  denied  November  27,  1908. 
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LovBSEE,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

September  Uh-^ovember  «7, 19(^. 

Criminal  law  and  practice:  Review:  Writ  of  error:  Amendment: 
Order  denying  new  triaJ:  Review  6jr  writ  of  error  before  fudff- 
ment:  Statutes, 

1.  In  a  criminal  cause  th«  fact  that  no  judgment  has  been  entered 

is  of  itself  no  sufficient  ground  for  refusing  to  consider  a  writ 
of  error,  for  the  supreme  court  has  power  to  amend  the  writ 
so  as  to  permit  a  review  of  proper  order& 

2,  The  proceedings  under  sec.  4719,  Stats.  (1898),  whereby  the  de- 

fendant in  a  criminal  cause  is  given  the  right  to  apply  for  a 
new  trial  and  on  its  denial  is  entitled  to  have  errors  alleged 
to  have  been  committed  on  the  trial  and  embraced  in  the  ap- 
plication reviewed  by  writ  of  error,  differ  from  the  course  of 
reviewing  a  motion  for  a  new  trial  upon  the  court's  minutes 
under  sec.  4724;  hence  a  motion  to  set  aside  a  verdict  and  grant 
a  new  trial  upon  the  minutes  of  the  court  upon  the  grounds 
that  the  verdict  was  contrary  to  law,  against  the  evidence  and 
not  supported  thereby,  and  also  upon  the  ground  that  the  ver- 
dict was  perverse  and  did  not  do  substantial  justice  to  the  de- 
fendant, presents  no  grounds  under  aec.  4719  for  the  issuance 
of  a  writ  of  M'ror  before  judgment  to  review  the  order  refaain^ 
defendant  a  new  trial. 

Ebjkor  to  review  an  order  of  the  circuit  court  for  Clark 
county:  James  O'ITeill,  Circuit  Judge.     Dismissed. 

The  cause  was  originally  argued  September  14,  1908. 

Por  the  plaintiff  in  error  there  was  a  brief  by  Homer  C. 
Clark  and  /.  B.  StvrdevarU,  and  oral  argument  by  Mr.  CJarTc, 

Por  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General  and  F.  T.  Tucker,  assistant  attorney  general^ 
and  oral  argument  by  Mr.  Tucker. 

On  September  29,  1908,  a  reargument  was  ordered  on  the 
following  question:  "There  being  no  final  judgment  in  the 
trial  court,  must  not  the  writ  of  error  be  dismissed  for  want 
of  jurisdiction!" 
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The  cause  was  reargued  October  24,  1908,  and  the  follow- 
ing opinion  was  filed  November  27,  1908 : 

Si£B£GKss,  J.  The  plaintiff  in  error  was  tried  in  circuit 
court  on  an  information  charging  him  in  separate  counts 
with  adultery  and  fornication.  He  was  convicted  of  adul- 
tery. The  court  denied  a  motion  to  set  aside  the  verdict  and 
to  grant  a  new  trial  upon  the  minutes  of  the  court  upon  the 
grounds  that  the  verdict  was  contrary  to  law,  against  the 
evidence  and  not  supported  thereby,  and  also  upon  the 
ground  that  the  verdict  was  perverse  and  did  not  do  substan* 
tial  justice  to  the  defendant.  !N'o  judgment  was  rendered 
and  no  stay  of  proceedings  was  entered  in  the  trial  court 

The  writ  of  error  in  this  case  refers  in  terms  to  the  "ren- 
dition of  judgment,''  but  in  fact  no  judgment  has  been  ren- 
dered, and  plaintiff  in  error  seeks  to  have  the  case  reviewoil 
on  exceptions  to  rulings  and  directions  made  in  the  course 
of  the  trial,  including  the  refusal  of  the  court  to  grant  a 
new  trial  upon  its  minutes  before  the  entry  of  judgment  by 
the  trial  court 

The  fact  that  no  judgment  has  been  entered  is  of  itself 
no  sufficient  ground  for  refusing  to  consider  the  writ  of 
error,  for  the  court  has  power  to  amend  the  writ  so  as  to  per- 
mit a  review  of  proper  orders,  as  was  declared  in  Ullman  v. 
State,  122  Wis.  447, 100  K  W.  818.  We  are  led  to  inquire 
whether  there  is  any  order  in  this  case  for  a  review  of  which 
a  writ  of  error  will  lie. 

As  stated  above,  the  plaintiff  in  error  assails  the  rulini^^s 
and  directions  of  the  court  which  were  made  in  the  course  of 
the  trial  and  which  have  been  incorporated  in  the  bill  of  ex- 
eeptions  and  made  part  of  the  record.  The  plaintiff  in  er- 
ror contends  that  the  refusal  of  the  court  to  grant  his  mo- 
tion for  a  new  trial  upon  the  minutes  of  the  court  on  the 
grounds  alleged  is  a  denial  of  an  application  for  a  new  trial 
under  sea  4719,  Stats.  (1898),  and  that  the  denial  thereof 
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entitles  him  to  have  the  alleged  errors  committed  on  the  trial 
and  embraced  in  such  motion  reviefwed  by  this  court  under 
sec.  4719,  Stats.  (1898),  before  his  case  has  gone  to  judg- 
ment in  the  trial  court.  The  history  of  sec.  4719,  Stats. 
(1898),  and  the  manifest  purpose  in  amending  it  after  the 
decision  in  Jackson  v.  State,  92  Wis.  422,  66  N.  W.  393,  i& 
fully  set  forth  in  the  Vllman  Case.  From  the  context  of 
this  section  it  is  obvious  that  the  legislature  intended  to  grant 
the  defendant  in  a  criminal  cause  the  right  to  apply  to  the 
circuit  court  for  a  new  trial  by  petition  or  motion  in  writ- 
ing signed  by  himself  or  his  attorney,  and  the  proceeding 
provided  by  this  section  was  evidently  intended  to  permit  a 
defendant  in  a  criminal  case  to  bring  to  the  attention  of  the- 
trial  court,  by  written  petition  or  motion  in  the  manner 
prescribed,  the  grounds  upon  which  he  seeks  to  have  his  case 
reviewed.  This  differs  from  the  course  of  reviewing  a  mo- 
tion for  a  new  trial  upon  the  court's  minutes.  This  intent 
of  the  statute  is  shown  by  the  provisions  that  the  application, 
must  specifically  embody  the  grounds  for  the  motion;  that 
it  must  be  filed  with  the  derk  of  the  court  at  least  twenty 
days  before  the  time  set  for  hearing,  unless  a  shorter  time  has 
been  fixed  by  order  of  the  court;  and  that  affidavits  may  be 
used  in  support  of  the  written  petition  or  motion.  All  of 
these  provisions  are  inapplicable  to  a  motion  for  a  new  trial 
upon  the  minutes  of  the  court  By  such  a  motion  excep- 
tions to  rulings  and  directions  in  the  course  of  the  trial  may 
be  reviewed,  and,  if  the  court  denies  the  relief,  then  the  de- 
fendant is  entitled  to  a  review  of  all  such  rulings  and  direc- 
tions by  writ  of  error,  under  sec  4724,  Stats.  (1898).  See,. 
also,  sec  2878,  Stats.  (1898).  Writs  in  such  cases,  how- 
ever, do  not  lie  until  judgment  has  been  entered  by  the  trial> 
court  Jackson  v.  State,  supra;  State  v.  Clifford,  68  Wis. 
113,  16  N.  W.  35 ;  State  v.  Compton,  84  Wis.  355,  64  N. 
W.  678.  An  examination  of  the  case  presented  to  this  court 
shows  that  the  plaintiff  in  error  seeks,  under  the  provisions- 
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of  sec.  4719,  Stats.  (1898),  to  have  this  court  review  his  ex- 
ceptions to  the  ruling  denying  his  motion  for  a  new  trial 
upon  the  minutes  of  the  court  as  preserved  in  the  record  by 
the  bill  of  exceptions.  As  we  have  pointed  out,  the  pro- 
ceeding provided  by  this  section  was  not  intended  to  afford 
a  review  of  such  a  motion.  Consequently  no  grounds  are 
presented  under  sec.  4719,  Stats.  (1898),  for  the  issuance 
of  a  writ  of  error  to  review  the  order  refusing  the  defendant 
a  new  triaL 

Since  the  action  has  not  gone  to  judgment,  it  follows  that 
fhe  writ  of  this  court  was  prematurely  issued*  and  it  must 
he  dismissed. 

By  the  Covrt. — ^It  is  so  ordered. 


Smith,  Bespondent,  vs.  Chioaoo,  MniWAtnasx  k  St.  Paul 
Railway  Compakt,  Appellant 

V(}vem'ber  10—2fovemJ>er  27, 1908, 

Railroads:  Personal  injuries:  Accidents  at  crossings:  Oontril>uiorjf 

negligence. 

In  an  action  for  personal  injuries  sustained  at  a  railroad  crossing; 
it  Is  held,  under  the  evidence,  tbat  the  plaintiff  had  an  oppor- 
tunity to  look  and  listen  while  traveling  over  the  fifty-three 
feet  which  intervened  between  the  point  where  he  stopped, 
looked,  and  listened  and  the  nearest  rail  of  the  track,  and  that,, 
although  his  attention  was  diverted  by  the  spirited  team  he  was 
driving,  it. was  not  irresistibly  diverted,  and  hence  that  he  was 
guilty  of  contributory  negligence.  W^inslow,  C.  J.,  and  Sib- 
EEGKKB,  J.,  dissent 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  Martin  L.  Lueck,  Circuit  Judge.     Reversed. 

For  the  appellant  there  was  a  brief  by  C.  H.  Van  Alstine 
and  H.  J.  Killilea,  and  oral  argument  by  Mr,  Van  Alstine. 

Among  other  references  upon  the  part  of  the  appellant 
Vol.  137—7 
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were  the  following:  Hain  v.  C,  M.  &  SL  P.  B.  Co.  136  Wis. 
303, 116  N.  W.  20 ;  Ooldnumn  v.  MUwavkee  E.  B.  &  L.  Co. 
123  Wis.  168,  101  K  W.  384;  Schroeder  v.  Wis.  Cent.  B. 
Co.  117  Wis.  33,  93  K  W.  837;  Gvhl  v.  WhUcomh,  109 
Wis.  69,  85  N.  W.  142;  Koester  v.  C.  &  N.  W.  B.  Co.  106 
Wis.  460,  82  N.  W.  295 ;  Schneider  v.  C,  M.  &  St  P.  B. 
Co.  9ft  Wis.  378,  76  K  W.  169. 

For  the  respondent  there  was  a  brief  by  Tvllar  &  Lockney, 
and  oral  argument  by  D.  S.  Tvllar. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following;  Piper  v.  C,  M.  &  St.  P.  B.  Co.  77  Wis. 
247,  46  K  W.  165;  sec.  1809,  Stats.  (1898);  Boedler  v. 
C,  M.  <&  SL  P.  B.  Co.  129  Wis.  270,  109  N.  W.  88;  Oower 
V.  C,  M.  &  St.  P.  B.  Co.  45  Wis.  182 ;  Tihorsky  v.  C,  M. 
&  St.  P.  B.  Co.  124  Wis.  243,  102  K  W.  549;  Holmes  v. 
Fond  du  Lac,  42  Wis.  282 ;  Beggs  v.  C,  W.  &  M.  B.  Co.  75 
Wis.  444,  44  N.  W.  633 ;  Ward  v.  C,  St.  P.,  M.  &  0.  B.  Co. 
85  Wis.  601,  55  K  W.  771;  Clijford  v.  M.,  St.  P.  &  S.  S. 
M.  B.  Co.  105  Wis.  618,  81  K  W.  143;  Valin  v.  M.  &  N. 
B.  Co.  82  Wis.  1,  61  K  W.  1084, 

Timlin,  J.  The  respondent  brought  this  action  to  re- 
cover damages  for  personal  injuries  suffered  at  the  crossing 
of  a  highway  by  defendant's  railroad,  and  the  following  facts 
appear  without  dispute :  On  the  17th  day  of  May,  1906,  in 
the  forenoon,  respondent,  while  going  home  from  Menomi- 
nee Falls,  was  injured  at  Haylet's  Crossing  by  means'  of  a 
collision  between  his  teain  and  appellant's  locomotive.  At 
Ilaylet's  Crossing  appellant's  railroad  ran  in  a  northeasterly 
and  southwesterly  direction  and  the  highway  ran  in  an  east- 
erly and  westerly  direction.  Seven  hundred  and  fifty  feet 
along  the  railroad  track  northeast  of  Haylet's  Crossing  there 
was  another  highway  crossing  called  Zink's  Crossing.  The 
highway  at  Zink's  Crossing  ran  in  a  northerly  and  southerly 
direction  and  turned  west  at  Haylet's  Comer  and  continued 
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west  to  and  beyond  Haylet's  Crossing.  In  the  highway 
east  of  Haylet's  Crossing  and  west  of  Haylet's  Corner  there 
was  a  bridge  over  a  small  stream.  From  the  center  of  this 
bridge  to  the  center  of  the  railroad  track  was  seventy-seven 
feet  The  highway  at  the  bridge  was  somewhat  higher  than 
the  railroad  tracL  The  day  was  bright  but  windy.  The 
wind  was  in  the  southwest  and  dust  was  flying.  The  trav- 
eled track  of  the  highway  between  the  bridge  and  the  railway 
crossing  was  about  sixteen  feet  in  width  and  a  little  down 
hiU,  and  on  each  side  of  this  traveled  track  the  land  was  low 
and  marshy.  Any  one  traveling  at  that  time  from  Haylet's 
Comer  to  Haylet's  Crossing  had  for  the  entire  distance  an 
unobstructed  view  along  the  railroad  track  to  Zink's  Crossing 
750  feet  and  some  distance  beyond.  Respondent  was  driv- 
ing a  team  of  highlifed  horses  hitched  to  a  light  wagon.  His 
wife  and  child  were  with  him  on  the  same  seat  and  he  was 
sitting  on  the  right-hand  sida  He  passed  Zink's  Crossing, 
turned  west  at  Haylet's  Corner,  and  proceeded  to  the  bridge. 
After  reaching  the  bridge  he  stopped  his  horses  when  the 
hind  wheel  of  the  wagon  was  about  in  the  center  of  the 
bridge.  He  was  then  sitting  in  the  wagon  about  eight  feet 
west  of  the  center  of  the  bridge,  and  the  horses'  heads  were 
about  ten  or  twelve  feet  west  of  him.  The  distance  from  Ihe 
center  of  the  bridge  to  the  center  of  the  railroad  track  being 
seventy-seven  feet  and  the  width  of  the  track  four  feet  eight 
inches,  the  heads  of  respondent's  horses  were  about  fifty- 
three  feet  eight  inches  from  the  east  rail  of  the  track  when 
respondent  started  his  team  from  tlie  bridge.  He  knew  the 
train  was  due,  and  he  looked  both  ways  and  listened  for  the 
train  before  he  started  from  the  bridge,  but  he  did  not  look 
or  listen  again  until  his  horses  were  actually  upon  the  track. 
He  gave  all  his  attention  to  his  team,  which  was  going  at 
the  rate  of  three  miles  per  hour  and  was  dancing,  \\lien 
he  stopped  on  the  bridge  he  looked  both  ways  along  the  track 
and  listened  for  an  approaching  train,  but  neither  saw  nor 
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heard  any,  and  then  started  on  toward  the  track,  his  team 
going  on  a  good  fast  walk  down  the  hill  and  dancing,  and 
after  leaving  the  bridge  and  until  he  got  to  the  railroad  his 
attention  was  directed  to  the  team  because  they  wanted  to  go. 

There  is  evidence  to  support  a  finding  that  no  bell  was 
rung  or  whistle  sounded  by  the  train  approaching  from  the 
northeast.  Just  as  the  horses  were  about  stepping  over  the 
first  rail  plaintiff  heard  a  rattle  that  soimded  like  the  cars. 
He  looked  up  and  the  train  was  close  on  him,  and  he  tried  to 
back  off  the  track  and  shouted  to  let  the  engine  men  know  he 
was  there,  and  at  this  moment  the  locomotive  struck  the 
horses  near  the  fore  part  of  their  bodies,  carried  them  down 
the  track,  and  threw  part  of  the  wagon  and  the  plaintiff 
against  the  side  of  the  locomotive,  injuring  him  severely. 

It  is  conceded  that  there  was  evidence  to  support  the  ver- 
dict finding  the  defendant  negligent,  and  only  two  questions 
are  raised  upon  this  appeal;  the  first  being  whether  or  not 
upon  the  facts  above  set  forth  the  plaintiff  was  guilty  as  matn 
ter  of  law  of  contributory  negligence  so  that  a  nonsuit  should 
have  been  granted  or  a  verdict  directed  for  the  defendant; 
and,  second,  whether  the  court  erred  in  refusing  to  instruct 
the  jury  as  requested  by  the  defendant. 

We  are  unable  to  discover  any  substantial  ground  of  dif- 
ference helpful  to  the  respondent  between  this  case  and  the 
case  of  Marshall  v.  0.  B.  &  F.  B.  Co.  125  Wis.  96,  103  K 
W.  249,  and  Eain  v.  C,  M.  &  8t.  P.  R.  Co.  135  Wis.  303, 
116  K".  W.  20.  in  each  of  the  three  cases  the  railway 
crossed  the  highway  at  an  acute  angle,  the  person  injured 
was  driving  a  team  toward  the  crossing,  and  failed  to  con- 
tinue to  look  and  listen  up  to  the  time  the  horses  stepped 
upon  the  tract,  having  looked  and  listened  some  distance 
back — forty  or  fifty  feet  in  the  Ma/rshall  Case,  four  or  five 
rods,  that  is,  sixty-six  or  eighty-two  and  one-half  feet,  in  the 
Haiti  Case,  and  fifty-three  feet  in  the  instant  case.  The 
writer  and  Mr.  Justice  Siebecker  dissented  in  the  Hair^ 
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Case  because  we  thought  that  within  the  rule  of  Guhl  v. 
Whitcomb,  109  Wis.  69,  86  N.  W.  142,  the  attention  of  the 
plaintiff  was  irresistibly  diverted  from  the  approaching  train 
bj  the  danger  signals  from  the  freight  train  on  the  passing 
track  headed  for  the  crossing.  (See  diagram.)  When  Mrs. 
Hain  was  forty  feet  from  the  rail  and  her  horses'  heads  fif- 
teen feet  nearer  to  the  rail,  the  engineer  of  the  freight  on  the 
passing  track  gave  a  danger  signal  by  two  short  blasts  of  the 
steam  whistle,  which  caused  Mrs.  Hain  to  look  in  his  direc- 
tion and  away  from  the  approaching  train,  whereupon  she 
doubled  up  the  ends  of  the  reins,  struck  the  horses  with  them 
once,  and  then  looked  west  between  ten  and  fourteen  feet 
from  the  track,  but  continued  to  attempt  to  cross.  With  one 
engine  headed  toward  her  and  giving  the  danger  signal  to 
her  right  and  partly  behind  her,  and  another  coming  from 
her  left  and  bearing  down  upon  the  same  crossing  under  the 
circumstances  there  shown,  the  court  said: 

"The  duty  to  look  and  listen  is  absolute  when  the  oppor- 
tunity exists ;  that  duty  is  not  excused  by  mere  diversion  of 
attention,  as  it  may  be  in  highway  cases,  but  there  must  bo 
circumstances  for  which  the  traveler  is  not  responsible  which 
so  irresistibly  force  his  attention  to  something  else  as  to  de- 
prive him  of  the  opportunity  to  perform  the  duty." 

Respondent's  counsel  contends  that  in  the  case  at  bar  the 
attention  of  the  plaintiff  was  irresistibly  diverted  from  his 
duty  to  continue  to  look  and  listen  after  he  started  up  his 
team  and  imtil  he  reached  the  track  by  the  fact  that  his  horses 
were  high  spirited  and,  although  going  on  a  walk,  were  pranc- 
ing, and  that  plaintiff  was  driving  along  a  raised  causeway 
fifteen  or  sixteen  feet  wide  and  four  feet  high,  on  either  side 
of  which  was  marsh.  By  comparing  this  with  the  facts  in 
the  Hain  Case,  supra,  it  will  be  seen  how  insufSoient  it  is  to 
make  out  a  case  of  irresistible  diversion  from  tho  duty  of 
continuing  to  look  and  listen  until  he  reached  the  track. 
This  reference  to  the  Hain  Case  is  to  show  by  comparison 
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how  weak  the  instant  case  is  in  this  respect  compared  with 
the  Hain  Case.  The  instant  case  is  ruled  by  the  cases  here- 
inafter cited.  Counsel  relies  somewhat  on  Piper  v.  C,  M, 
&  St..  P.  B.  Co.  77  Wis.  247,  46  N.  W.  165,  and  upon  a  dis- 
cussion of  that  case  found  in  Schneider  v.  C,  M.  &  8L  P. 
B.  Co.  99  Wis.  378,  76  N.  W.  169,  but  the  effect  of  these 
cases  upon  the  situation  must  be  determined  by  the  later 
case  of  Gvia  v.  WJdtcomb,  109  Wis.  69,  86  N.  W.  142. 
Other  cases  in  this  court  are :  Ooldmann  v.  Milwaukee  E.  B. 
&  L.  Co.  123  Wis.  168,  101  N.  W.  384;  Schroeder  v.  Wis. 
Cent.  B.  Co,  117  Wis.  33,  93  N.  W.  837;  Koester  v.  C.  £ 
N.  W.  B.  Co.  106  Wis.  460,  82  N.  W.  296 ;  Schneider  v.  C, 
M.  &  St.  P.  B.  Co.  99  Wis.  378,  75  N.  W.  169. 

We  do  not  see  how  it  can  be  correctly  said  that  the  plaint- 
iff had  no  opportunity  to  look  and  listen  while  traveling  over 
the  fifty-three  feet  of  space  which  inter\'ened  between  the 
point  where  he  stopped,  looked,  and  listened,  and  the  nearest 
rail  of  the  track,  and,  although  his  attention  was  diverted, 
we  cannot  say  that  it  was  irresistibly  diverted.  We  cannot 
bend  the  law  to  the  equities  and  exigencies  of  particular 
cases.  Without  certainty  of  rule  and  uniformity  of  decision 
rights  and  liabilities  would  rest  in  judicial  discretion  rather 
than  in  rules  of  law.  If  these  rules  relative  to  the  degree  of 
care  required  of  one  approaching  a  railway  crossing  are  to 
be  changed,  it  is  not  for  this  court,  in  view  of  the  long  line 
of  precedents  here  established,  to  make  that  change.  This 
makes  it  imnecessary  to  consider  the  exceptions  to  the 
charge. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss 
the  complaint. 

WiNSLOw,  C.  J.  {dissenting).  I  am  unable  to  agree  with 
the  conclusion  reached  by  the  court  in  this  case.  The  evi- 
dence is  undisputed  that  the  plaintiff  stopped  his  team  at  the 
last  favorable  place  to  stop,  when  his  horsos  were  fifty-three 
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feet  from  the  rail,  and  looked  and  listened  for  the  approach 
of  a  train  and.  saw  and  heard  none.  Up  to  this  point  he 
certainly  exercised  ordinary  care.  He  then  started  his  teairt 
toward  the  track  down  a  slope  on  a  narrow  grade  about  four 
feet  in  height  He  testified  that  the  horses,  though  gentle, 
were  high  spirited  and  were  dancing,  and  he  had  to  keep 
close  watch  of  them;  that  his  attention  was  directed  to  the 
team  because  they  wanted  to  go  sometimes  faster  than  he 
wanted,  and  he  did  not  want  to  go  rattlety  bang  over  the 
track  and  throw  the  pigrack  out  of  the  wagon. 

It  is  true  that  this  court  has  laid  down  the  rule  that  a 
traveler  approaching  a  raiboad  track  must  look  and  listen 
at  the  last  opportunity,  and  to  this  rule  there  is  only  the  ex- 
ception that  where  the  traveler's  attention  is  irresistibly 
forced  to  something  else  he  may  be  excused.  Chihl  v.  Whit- 
comb,  109  Wis.  69,  85  N.  W.  142;  Hain  v.  C,  M.  &  8L 
P.  R.  Co.  136  Wis.  303,  116  K  W.  20.  It  se^ms  clear  to 
me  that  the  words  "irresistibly  forced,"  as  here  used,  cannot 
have  their  literal  meaning  of  actual  physical  compulsion, 
because  the  conduct  of  his  team,  though  they  be  not  beyond 
control,  may  be  such  as  to  "force**  him  to  give  them  his  ex- 
clusive attention,  as  this  court  has  held.  Piper  v.  C,  If. 
d  St.  P.  R.  Co.  77  Wis.  247,  46  K  W.  165,  as  explained  in 
Schneider  v.  C,  M.  &  St.  P.  R.  Co.  99  Wis.  378,  76  K  W. 
169.  The  words  must  therefore  have  a  construction  not 
strictly  literal,  and  it  seems  to  me  they  cover  a  case  where  a 
reasonably  prudent  man,  after  looking  and  listening  at  the 
last  favorable  point  and  in  close  proximity  to  the  trt^ck, 
starts  to  cross,  and  the  conduct  of  his  team  is  such  that  he 
feels  that  duty  imperatively  requires  him  to  give  them  his 
sole  attention.  I  think  it  was  a  question  for  the  jury  to  de- 
termine whether  such  was  the  situation  here,  and  therefore 
I  dissent. 

SiEBECKEB,  J.  I  concur  in  the  foregoing  opinion  of 
WiNSLOW,  0.  J. 
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Qbahz,  Eespondent,  vs.  Fabkeb,  imp.^  Appellant. 

November  10— November  27, 1908, 

Judgments:  Involuntary  nonsuit:  Res  adjudicata:  Discovery:  Exami- 
nation of  adverse  party  for  purposes  of  pleading:  Affidavit:  Req- 
uisites. 

1.  A  Judgment  rendered  in  a  former  action  as  the  result  of  a  mo- 

tion for  a  nonsuit,  made  by  the  defendant  at  the  close  of  plaint- 
IflTs  testiiiiony  and  before  the  defendant  rested  her  case  or  of- 
fered any  evidence,  and  rendered  because  plaintiff  was  found 
i^ilty  of  oontrlbutory  negligence,  Is  not  a  judgment  of  dis- 
missal on  the  merits,  but  a  Judgment  of  involuntary  nonsuit, 
and  is  not  a  bar  to  another  action  brought  upon  the  same 
grounds. 

2.  Where  a  plalntlfT  proceeds  to  examine  the  defendant  under  sec 

4096,  Stats.  (1898),  for  the  purpose  of  framing  a  complaint,  it 
is  not  required  that  plain lifT  should  set  out  in  the  required  affi- 
davit facts  sufficient  to  constitute  a  cause  of  action. 

8.  In  such  case  it  is  not  even  necessary  that  the  plaintiff  should 
know  that  a  cause  of  action  exists,  and  the  examination  may 
be  had  even  though  the  affidavit  shows  affirmatively  that  the 
plaintiff  does  not  know. 

4.  In  such  case,  while  it  may  be  customary  to  state  In  the  affidavit 
that  the  facts  upon  which  discovery  is  sought  are  not  within 
the  knowledge  of  the  plaintiff,  such  statement  Is  not  essential, 
and  its  omission  does  not  render  the  affidavit  defective. 

Appeal  from  an  order  of  the  circuit  court  for  Waukesha 
county:  Maxtiw  L.  Lueck,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  an  order  requiring  the  defendant 
Adeline  Parker  to  submit  to  an  examination  as  an  adverse 
party  under  the  provisions  of  sec.  4096,  Stats.  (1898),  in 
order  to  enable  the  plaintiff  to  frame  her  complaint.  The 
affidavit  setting  forth  the  points  upon  which  discovery  was 
sought  recited,  among  other  things,  that  the  action  was 
brought  by  the  plaintiff  to  recover  of  the  defendants,  and 
each  of  them,  the  value  of  certain  goods,  wares,  and  mer- 
chandise which  were  stored  by  the  plaintiff  in  the  house  oc- 
cupied by  the  defendants,  and  which  were  during  the  month 
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of  June  or  July,  1906,  removed  from  the  boxes,  trunks,  etc, 
in  which  said  goods  were  packed,  and  also  to  recover  the 
value  of  certain  goods  contained  in  a  satchel  left  by  the 
plaintifF  in  the  room  occupied  by  her  in  the  house  occupied  by 
the  defendants,  which  goods  were  removed  from  said  satchel 
on  or  about  July  1,  1906,  and  that  discovery  was  sought 
under  said  sec  4096  to  enable  the  plaintiff  to  plead.  Then 
followed  a  statement  of  the  points  upon  which  the  plaintiff 
sought  to  examine  the  defendant  Adeline  Parker.  The  ap- 
pellant procured  an  order  to  show  cause  why  the  plaintiff 
should  not  be  restrained  from  examining  her,  and  also  re- 
quiring the  plaintiff  to  show  cause  why,  if  such  examination 
were  permitted,  its  scope  should  not  be  limited.  Upon  the 
hearing  of  said  order  to  show  cauge  the  order  appealed  from 
was  entered,  such  order  requiring  the  appellant  to  submit  to 
an  examination,  but  materially  limiting  the  scope  of'  such 
examination. 

The  cause  was  submitted  for  the  appellant  on  the  briefs  of 
V.  H.  Ticheuor,  and  for  the  respondent  on  that  of  Holt  & 
Coombs. 

Eabnes,  J.  The  appellant  insists  that  the  order  appealed 
from  is  erroneous  (1)  because  a  former  judgment,  rendered 
in  an  action  brought  by  the  same  plaintiff  against  the  de- 
fendant Adeline  ParJcer  upon  the  same  cause  of  action,  is 
res  adjudiccda  as  to  the  rights  of  the  parties,  and  no  exami- 
nation should  be  permitted;  (2)  because  the  affidavit  upon 
which  the  order  for  examination  was  based  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action;  and  (3)  because  the 
affidavit  fails  to  allege  that  the  facts  upon  which  the  testi- 
mony of  the  defendant  is  sought  are  not  within  the  personal 
knowledge  of  the  plaintiff. 

1.  The  judgment  rendered  in  the  former  action  was  en- 
tered as  the  result  of  a  motion  for  a  nonsuit,  made  by  the  de- 
fendant at  the  dose  of  the  plaintiff's  testimony  and  before 


Digitized  by 


Google 


106         SUPREME  COUET  OF  WISCONSIN.     [Nov. 
Gratz  V.  Parker,  137  Wis.  104. 

the  defendant  rested  her  case  or  offered  any  evidence.  It 
was  rendered  because  the  trial  court  was  of  the  opinion  that, 
upon  the  showing  made  by  the  plaintiff,  she  was  guilty  of 
contributory  negligence.  This  was  not  a  judgment  of  dis- 
missal on  the  merits,  but  a  judgment  of  involuntary  nonsuit. 
Such  a  judgment  is  not  a  bar  to  another  action  brought  upon 
the  same  grounds.  The  decided  cases  in  this  court  are  dear 
and  uniform  in  so  holding.  Oummer  v.  Omro,  50  Wis.  247, 
6  K  W.  885 ;  Morgan  v.  C,  M.  &  8t.  P.  B.  Co.  83  Wis.  348, 
351,  53  N.  W.  741 ;  Oates  v.  Parmly,  93  Wis.  294,  66  N.  W. 
253,  67  N.  W.  739 ;  Kaley  v.  Van  Ostrand,  134  Wis.  443, 
114  N.  W.  817.  The  first  case  cited  is  exactly  similar  to 
the  one  under  consideration.  The  form  of  the  judgment  ap- 
pears to  have  been  alike  in  the  two  cases,  and  in  each  a  jury 
was  waived  and  a  trial  was  had  by  the  court 

2.  Sec.  4096,  Stats.  (1898),  provides  that  the  affidavit 
shall  state  the  general  nature  and  object  of  the  action  only. 
It  does  not  require  that  facts  sufficient  to  constitute  a  cause 
of  action  shall  be  set  forth  therein.  It  would  be  just  as  easy 
to  set  forth  such  facts  in  the  form  of  a  pleading  as  in  the 
form  of  an  affidavit.  If  the  plaintiff  had  the  necessary  facts 
at  hand,  so  that  she  could  set  forth  a  cause  of  action  in  her 
affidavit,  then,  under  the  provisions  of  the  statute  referred 
to,  she  was  not  entitled  to  examine  the  defendant  at  all  before 
issue  was  joined.  The  very  purpose  of  the  examination  was 
to  secure  information  to  enable  the  plaintiff  to  draft  her 
complaint  It  is  not  even  necessary  that  the  plaintiff  should 
know  that  a  cause  of  action  exists.  The  examination  may  be 
had  even  though  the  affidavit  shows  affirmatively  that  plaint- 
iff does  not  know.  Richards  v,  Allis,  82  Wis.  509,  513,  52 
K  W.  593;  Schmidt  v.  Menasha  W.  W.  Co.  92  Wis.  529, 
532,  66  N.  W.  695.  The  cases  of  Schidtz  v.  Strauss,  127 
Wis.  325,  106  N.  W.  1066;  Madison  v.  Madison  O.  &  E. 
Go,  129  Wis.  249,  260,  108  N.  W.  65 ;  and  State  v.  Milwau- 
kee E.  R.  &  L.  Co.  136  Wis.  179,  116  K  W.  900,  cited  and 
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relied  upon  by  appellant,  simply  hold  that,  where  the  affi- 
davit affirmatively  shows  that  no  cause  of  action  does  or  can 
exist,  an  examination  will  not  be  permitted.  The  affidavit 
here  certainly  does  not  n^ative  the  existence  of  a  cause  of 
action. 

3.  While  it  is  customary  to  state,  in  an  affidavit  such  as 
the  one  under  consideration,  that  the  facts  upon  which  dis- 
covery is  sought  are  not  within  the  knowledge  of  the  plaintiff,. 
stiU  that  statute  does  not  require  such  an  averment  to  be 
made.  The  affidavit  follows  the  language  of  the  statute,  and 
this  court  would  not  be  justified  in  reading  a  requirement 
into  it  that  the  legislature  has  not  seen  fit  to  incorporate 
therein. 

By  the  Court. — The  order  of  the  circuit  court  is  affirmed. 


Juno  Bbewino   Company,   Appellant,   vs.    Konead   and 
others,  Bespondents. 

Tifovernber  10—NovemJ>er  27,  1908. 

Contracts:  Ambiguities:  Parol  evidence:  Sates:  Breach:  Waiver. 

1.  A  written  contract  for  the  purchase  of  20,000  bushels  of  malt 
provided,  in  substaDce,  that  the  price  should  be  fifty-nine  cents. 
per  bushel  delivered  free  on  board  cars  at  Chestnut  street  sta- 
tion, Milwaukee,  to  be  shipped  one  car  per  week  beginning  in 
the  last  week  in  November;  that  shipments  were  to  be  made 
in  bags  or  in  bulk  "as  ordered,"  and  that  the  shipping  direc- 
tions given  were  "Via  C,  M.  &  St.  P.  R.  R.,"  followed  by  a  line 
headed  with  the  word  "To,"  which  was  left  unfilled.    Held: 

(1)  Taking  all  of  the  provisions  of  the  contract  together,  and 
In  connection  with  the  significant,  and  apparently  deliberate, 
omission  of  the  place  to  which  shipments  were  to  be  made,  the 
contract  was  uncertain  on  its  face. 

(2)  In  that  situation,  evidence  of  the  situation  and  surround- 
ings of  the  parties  as  well  as  their  communications,  so  far  as 
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such  communications  threw  light  upon  the  situation,  were  com- 
petent to  be  received  in  order  that  the  court  might  read  the 
contract  in  the  same  light  as  the  parties  did  when  they  made  it. 
(3)  The  meaning  of  the  parties  and  the  proper  construction 
of  the  uncertain  terms  of  the  written  contract  was  for  the  Jury. 

2.  In  such  case  the  parol  evidence  admitted  on  the  trial  is  held  to 

be  sufficient  to  show  that  shipping  orders  were  to  precede  ship- 
ments. 

3.  In  an  action  for  breach  of  contract  to  deliver  a  quantity  of  malt, 

the  evidence,  stated  in  the  opinion,  is  held  to  justify  a  finding 
that  plaintiff,  the  purchaser,  by  its  acts  and  conduct  had,  at 
the  time  the  seller  refused  further  performance,  evinced  an  in- 
tention no  longer  to  be  bound  by  the  contract 

4.  There  may  be  a  breach  of  an  executory  contract  by  deliberate 

refusal  to  perform  stipulations  upon  which  the  obligation  of 
the  other  party  depends,  and,  when  such  breach  takes  place, 
the  other  party  has  a  right  to  treat  the  contract  as  wholly  ter- 
minated and  take  measures  accordingly. 

5.  In  such  situation.  If  the  other  party  does  not  treat  the  contract 

as  terminated,  but  continues  to  demand  performance^  he  will 
be  held  to  have  kept  the  contract  alive.  He  cannot  treat  the 
repudiation  of  the  contract  as  a  breach  and  as  no  breach  at  the 
same  time. 

6.  Where,  after  a  buyer  had  repudiated  a  contract  for  the  delivery 

of  malt,  the  seller  neither  did  nor  said  anything  indicating  that 
he  expected  or  demanded  performance  of  the  contract,  he  can- 
not ]^e  said  to  have  treated,  or  waived  his  right  to  treat,  the  re- 
pudiation as  a  breach. 


Appeal  from  a  judgment  of  the  circuit  court  for  Wash- 
ington county :  Mabtin  L.  Lueck,  Circuit  Judge.     Affirmed. 

Action  for  the  breach  of  a  contract  for  the  sale  and  de- 
livery of  malt.  Defense,  breach  of  the  contract  by  plaintiflF. 
The  plaintiff  appeals  from  a  judgment  dismissing  the  com- 
plaint upon  the  merits  after  trial  before  a  jury.  The  plaint- 
iff owned  and  operated  a  brewery  in  Milwaukee  and  had 
some  interest  in  a  brewery  at  Covington,  Kentucky,  and  de- 
sired to  buy  malt  for  both  breweries.  The  defendants  were 
partners  engaged  in  manufacturing  malt  at  Hartford,  Wis- 
consin. After  some  preliminary  negotiations  the  following 
contract  was  made  by  the  parties  upon  a  printed  blank  used 
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by  the  defendants  in  their  business,  the  words  in  italics 
being  the  written  part: 

"MEMOEAinyiJM  OF  Sale. 

*T>ate  Nov.  SSrd,  1906. 

"Sold  to  Jttng  Brewing  Co. 

**P.  O.  Address,  Milwcmkee,  Wis. 

"Quantity — 20/)00  (twenty  thousand)  hushels. 

"Quality — Shall  show  69%  extract  fine  gritz,  72%  in  dry 
substance,  6%  moisture. 

"Price — 69  cents  per  bushel  of  SJ^  pounds.  Delivered  Mil- 
waukee, SO  days  or  one  cent  per  bushel  off  prompt  cash. 

"F.  O.  B.  cars  Chestnut  Street  Station,  Milwaukee,  Wis. 

"Terms  of  payment — Prompt  cash  or  net  from  date  of  bill 
thirty  days. 

"When  to  be  shipped — One  carper  week  beginning  last  week 
of  present  month. 

"In  Bags  or  in  Bulk  ?    As  ordered.     The  bags,  when  empty, 
to  be  bundled  and  returned  to  Konrad  Bros.  &  Werner. 

"Shipping  Directions:  Via  C,  M.  &  St.  P.  B.  B. 

"To . 

'^Remarks:  The  yield  of  the  malt  shall  be  equal  to  the 

above  stated  yidd  in  all  respects,  analyzed  by  Hantke's 

Brewers'  School  and  Laboratories  in  Milwaukee,  Wis.,  and 

shall  be  well  screened. 

''Konrad  Bros.  &  Werner, 
"Per  Aug.  Konrad,  Seller. 

"Correct :  Jung  Brewing  Co.,  Purchaser. 
"F.  Stresau,  Treas/* 

On  November  26th  the  plaintiff  ordered  a  carload  shipped 
to  Milwaukee,  and  it  was  shipped  on  the  28th  and  paid  for 
within  a  few  days.  Another  carload  was  ordered  December 
24:th,  and  this  car  was  shipped  to  Milwaukee  December  29th 
and  also  paid  for.  On  January  8,  1907,  the  defendants 
wrote  the  plaintiff  as  follows :  "You  are  way  behind  in  order- 
ing shipments  of  malt  on  contract,  and  hope  you  will  try  and 
make  up."  And  on  the  following  day  the  plaintiff  replied, 
saying:  'TTou  can  ship  another  car  of  malt  the  first  of  next 
week.     We  would  have  ordered  out  more  before  this,  but  we 
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are  badly  crowded  for  room."  On  January  16th  the  de- 
fendants shipped  to  Milwaukee  a  carload  in  response  to  this 
order,  which  arrived  there  on  the  following  day.  The  plaint- 
iff was  dissatisfied  with  the  quality  of  the  malt  in  this  third 
car,  and,  after  unloading  and  testing  it,  claimed  a  reduction 
in  the  price  on  account  of  its  inferior  quality.  A  number 
of  letters  were  exchanged  on  the  subject  and  some  interviews 
had,  which  resulted  finally  in  the  allowance  by  the  defend- 
ants of  a  reduction  of  one  cent  per  bushel  and  the  acceptance 
of  payment  for  the  carload  on  that  basis  on  February  6th. 
These  three  carloads  contained  in  the  aggregate  5,751 
bushels.  No  more  cars  were  ordered  or  shipped  and  no 
further  correspondence  or  interviews  took  place  between  the 
parties  until  March  25th,  when  the  plaintiff  mailed  a  writ- 
ten order  for  one  carload  to  be  delivered  at  Milwaukee.  On 
the  following  day  the  defendants  replied,  notifying  the  plaint- 
iff that  the  contract  was  canceled  "for  the  reason  that  you 
have  not  complied  with  the  terms  of  the  agreement."  The 
market  price  of  malt  steadily  advanced  after  January  1, 
1907,  aiyi  on  the  25th  day  of  March  had  advanced  to  eighty- 
five  cents  per  bushel. 

A  special  verdict  was  demanded,  and  five  questions  were 
submitted  to  the  jury.  In  reply  to  the  first  question  the 
jury  found  that  it  was  the  intention  of  the  parties  at  the 
time  the  contract  was  made  that  the  plaintiff  should  first 
give  orders  for  the  shipment  of  each  car  before  the  shipment 
took  place.  The  second  and  third  questions  were  only  to 
be  answered  in  case  of  a  negative  answer  to  the  first  question, 
and  hence  remained  unanswered  and  are  immaterial  here. 
In  answer  to  the  fourth  question  the  jury  found  that  the  de- 
fendants on  and  before  March  26,  1907,  were  entitled  to  be- 
lieve from  the  acts  and  conduct  of  the  plaintiff  that  it  did 
not  intend  to  be  bound  by  the  terms  of  the'  contract ;  and  in 
answer  to  the  fifth  question  found  that  the  market  price  of 
such  malt  in  Milwaukee  on  March  26th  was  eighly-five  cents 
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per  bushel.  A  motion  for  new  trial  on  various  grounds  was 
overruled,  and  judgment  for  the  defendants  rendered  upon 
the  verdict 

WUliam  L.  Tibbs,  for  the  appellant,  contended,  inter  alia, 
thatj  there  being  no  ambiguity  in  the  language  or  subject 
matter  of  the  written  contract  sued  upon,  it  was  the  duty  of 
the  court  to  give  a  legal  construction  to  the  same.  Home 
Mut.  Ins.  Go.  V,  Roe,  71  Wis.  33.  It  was  the  duty  of  the 
defendants,  under  the  contract,  to  ship  and  deliver  one  car 
of  malt  per  week  commencing  the  last  week  in  November 
until  the  entire  20,000  bushels  of  malt  were  delivered,  with- 
out demand  on  the  part  of  the  plaintiff.  24  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  1068 ;  Jones  v.  Gibbons,  8  Exch.  920 ; 
Tyers  v.  Rosedale  &  F.  I.  Go.  12  Eng.  Eep.  (Moak)  631 ; 
McKee  V.  Better,  5  Gibn.  (10  HI.)  315;  Low  v.  Forbes,  14 
111.  423 ;  Vogt  v.  SchienebecJe,  122  Wis.  491.  The  parties 
having  merged  their  negotiations  in  a  written  contract,  the 
terms  of  which,  especially  as  to  the  time  of  shipment  and 
place  of  delivery,  were  definite  and  certain,  such  terms  could 
not  be  changed  by  parol  evidence.  24  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.)  1069;  Glark  v.  Guson,  3  Head  (Tenn.)  55; 
La  Farge  v.  Rickert,  5  Wend.  187 ;  Vogt  v.  SchienebecJe,  12^^ 
Wis.  491.  By  the  acts  and  actions  of  the  parties  to  the 
contract  in  not  insisting  upon  weekly  deliveries  as  provided 
for  by  the  terms  of  the  contract,  the  question  of  time  of  per 
formance,  as  far  as  it  was  of  the  essence  of  the  contract,  wa^ 
waived,  and  neither  party  could  put  the  other  in  default 
without  some  notice  or  demand  of  performance.  Wicherf 
V.  Stafford,  25  111.  App.  218 ;  Bellman  v.  Bwrt,  61  Md.  415 ; 
Lawson  v.  Uogan,  93  Is.  Y.  39 ;  Tycrs  v.  Rosedale  &  F.  I.  Go. 
12  Eng.  Rep.  (Moak)  631 ;  Lindon  v.  Eldred,  49  Wis.  305  ; 
Jones  V.  Gibbons,  8  Exch.  920;  O'Neill  v.  James,  43  K  Y. 
S4;  Newton  v.  Wales,  3  Eob.  453.  There  was  no  such  evi- 
dence of  a  failure  to  make  payment,  or  refusal  to  bo  bound 
by  the  terms  of  the  contract,  as  would  justify  a  cancellation 
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of  the  contract  or  a  Bubmission  of  sucli  question  to  the  jury. 
Mersey  8.  &  I.  Co.  v.  Naylor,  L.  R  9  App.  Cas.  434;  Win- 
chester V.  Newton,  2  Allen,  492 ;  Cherry  Valley  Iron  Works 
V.  Florence  I.  R.  Co.  64^  Fed.  569;  O'NeiU  v.  James,  43  N. 
Y.  84;  Hoffman  v.  King,  70  Wis.  372;  Flaherty  v.  Harrir 
son,  98  Wis.  559.  Delay  in  making  shipments  and  fulfill- 
ing the  contract  having  been  consented  to  by  each  of  the  par- 
ties, and  the  defendants  not  having  refused  fulfilment  of 
the  contract  until  March  26,  1907,  the  measure  of  damages 
would  be  the  difference  between  the  contract  price  and  the 
market  price  on  said  26th  day  of  March,  or  within  a  reason 
able  time  thereafter.  Roberts  v,  Benjamin,  124  U.  S.  64 
TrasJe  v.  Hambwrger,  70  N.  BL  453 ;  N.  W.  I.  &  M.  Co.  v, 
Hirsch,  94  111.  App.  579 ;  Ogle  v.  Vane,  L.  R.  2  Q.  B.  275 
Newton  v.  Wales,  3  Eob.  453;  Lvndon  v.  Eldred,  49  Wis. 
303. 

For  the  respondents  there  was  brief  by  Sawyer  £  Sawyer, 
and  oral  argument  by  H.  W.  Sawyer.  They  contended,  inter 
alia,  that  parol  evidence  was  properly  admitted  showing  the 
situation  of  the  parties  and  the  circumstances  under  which 
the  contract  was  made,  known  to  both  parties  and  considered 
by  them  at  the  time  the  contract  was  made,  for  the  purpose 
of  aiding  the  court  in  construing  the  contract  and  applying^ 
it  to  the  subject  matter.  Loree  v.  Webster  Mfg.  Co.  134 
Wis.  173,  114  K  W.  449;  Boden  v.  Maher,  105  Wis.  539, 
543;  Vilas  v.  Bundy,  106  Wis.  168 ;  Corbeit  v.  Joannes,  125 
Wis.  370,  388 ;  Excelsior  W.  Co.  v.  Messinger,  116  Wis.  549, 
556;  Chicago,  St.  P.,  M.  <&  0.  R.  Co.  v.  C.,  M.  &  St.  P.  R. 
Co.  113  Wis.  161,  170;  Rib  River  L.  Co.  v.  Ogilvie,  113 
Wis.  482,  487 ;  Brittingham  &  H.  L.  Co.  v.  Manson,  108 
Wis.  221,  225 ;  Lyman  v.  Babcoch,  40  Wis.  503 ;  Zimmer 
V.  Settle,  124  N.  Y.  37,  42.  Evidence  was  also  properly  re 
ceived  to  explain  the  ambiguity  arising  from  the  fact  that 
the  contract  in  suit  does  not  state,  in  terms,  where  shipments, 
were  to  be  made,  and  in  the  use  of  the  words  "Delivered 
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Milwaukee"  and  "F.  O.  B.  Chestnut  Street  Station,  Milwau- 
kee, Wisconsin,"  opposite  and  following  the  title  "Price," 
instead  of  opposite  the  word  "To,"  indicating  destination. 
Loree  v.  Webster  Mfg.  Co.  134  Wis.  173,  114  N.  W.  449, 
450;  Pritchard  v.  Lewis,  125  Wis.  604,  611,  612;  Edwards 
V.  Wis.  Inv.  Co.  124  Wis.  315,  319;  Germania  Nat.  Bank 
V.  Mariner,  129  Wis.  544,  547 ;  Murray  HiU  L.  Co.  v.  Mil- 
waukee L.,  H.  &  T.  Co.  110  Wis.  555,  565;  Chicago,  St. 
P.,  M.  &  0.  B.  Co.  V.  C,  M.  &  8t.  P.  B.  Co.  113  Wis.  161, 
169, 170 ;  Briitingham  &  H.  L.  Co.  v.  Manson,  108  Wis.  221, 
225;  Electrical  A.  Co.  v.  Standaa-d  E.  Co.  151  Mich.  662, 
115  N.  W.  982,  984;  Oovld  v.  Boston  E.  Co.  91  Me.  214,  64 
Am.  St.  Eep.  221;  Head  v.  Miller,  45  Minn.  546,  48  K  W. 
192;  Callender,  M.  &  T.  Co.  v.  Flint,  187  Mass.  104,  72  N. 
E.  345 ;  Union  T.  Co.  v.  Whiton,  97  K  Y.  172.  As  the  de- 
fendants could  not  make  shipments  without  knowing  to  what 
place  shipments  should  be  made,  it  was  competent  to  prove 
by  parol  evidence  that  the  agreement  or  understanding  of  the 
parties  was  that  plaintiff  should  give  directions  where  to  ship 
before  shipments  were  to  be  made,  and  that  shipments  should 
be  made  accordingly.  Mueller  r.  Cook,  126  Wis.  504,  509 ; 
Corbett  v.  Joannes,  125  Wis.  370,  388;  Excelsior  W.  Co.  v. 
Messinger,  116  Wis.  549,  556;  Agnew  v.  Baldwin,  136 
Wis.  263;  Hubbard  v.  Marshall,  50  Wis.  322,  325;  2 
Whart  Er.  (3d  ed.)  sec.  1051;  Oould  v.  Boston  E.  Co.  91 
Me.  214,  64  Am.  St.  Eep.  221 ;  Callender,  M.  &  T.  Co.  v. 
Flint,  187  Mass.  104,  72  K  E.  345;  Head  v.  Miller,  45 
Minn.  546,  48  K  W.  192 ;  Kieth  v.  Kerr,  17  Ind.  284,  286 ; 
Lyon  V.  W.  N.  Y.  &  P.  B.  Co.  88  Hun,  27 ;  Bichter  v.  Union 
L.  &  a.  Co.  129  Cal.  367 ;  Musselman  v.  Stoner,  31  Pa.  St. 
265.  The  plaintiff  being  required  to  give  notice  or  direction 
as  to  shipments  and  to  make  a  demand  upon  which  the  de- 
fendant was  required  to  act,  the  giving  of  such  notice  or  de- 
mand was  a  condition  precedent.  Warren  v.  Bean,  6  Wis. 
120;  Blalce  v.  Coknum,  22  Wis.  415;  Trapp  r.  New  Bird- 
Vol.  137  — 8 
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sail  Co.  109  Wis.  643,  553 ;  Kavkauna  E.  L.  Co.  v.  Kavr 
kauna,  114  Wis.  327,  338,  339 ;  Hoffman  v.  King,  70  Wis, 
372,  392 ;  Krouskop  v.  Shontz,  51  Wis.  204,  206 ;  Mueller 
V.  Cook,  126  Wis.  504,  511;  Donnelly  v.  Easles,  94  Wis. 
390,  393;  Gates  v.  Parmly,  93  Wis.  294,  306;  Nelson  v. 
Stephens,  107  Wis.  136,  145 ;  Mill  Dam  Foundry  v.  Hovey, 
21  Pick.  417 ;  Tipton  v.  Feitner,  20  N.  T.  423,  425 ;  Nelson 
V.  Plimpton  F.  E.  Co.  55  N.  Y.  480;  Newton  B.  Works  v. 
Graham,  171  Jkf  ass.  352,  50  N.  E,  547 ;  Husenetter  v.  Gul- 
likson,  55  Neb.  32,  75  N.  W.  41 ;  Frommel  v.  Foss,  102  Me. 
176,  66  Atl.  382 ;  Alpena  P.  C.  Co.  v.  Backus,  156  Fed.  944 ; 
Kellogg  v.  Frohlich,  139  Mich.  612,  102  N.  W.  1057,  1059. 
By  incorporating  into  the  written  agreement  the  provision 
that  plaintiff  should  direct  how  the  malt  should  be  shipped, 
whether  in  bags  or  bulk,  that  element  became  an  essential 
part  of  the  contract,  as  much  as  the  kind  and  quality  of 
the  commodity  to  be  shipped;  and  upon  failure  in  respect 
thereto  by  plaintiff  within  the  specified  time,  the  defend- 
ants were  entitled  to  regard  and  treat  the  contract  as  broken 
and  terminated.     Davis  v.  Hubbard,  41  Wis!   408,   411; 
Davidor  v.  Bradford,  129  Wis.  524,  527 ;  Woodman  v.  Blue 
dross  L.  Co.  125  Wis.  489 ;  Kaukauna  E.  L.  Co.  v.  Kau- 
kauna,  114  Wis.  327,  339 ;  Frommel  v.  Foss,  102  Me.  176, 
66  Atl.  382 ;  Lawrence  v.  Miller,  86  N.  Y.  131,  139 ;  Hill 
V.  Blake,  97  N.  Y.  216,  221,  222 ;  Lake  Shore  &  M.  S.  R. 
Co.  y.  Richards,  152  111.  59,  30  L.  R.  A.  33 ;  McGrath  v. 
Oegner,  77  Md.  331,  39  Am.  St.  Rep.  415,  417;  Newton  R. 
Works  V.  Oraham,  171  Mass.  352,  50  N.  E.  547;  Norrington 
r.  Wright,  115  U.  S.  188 ;  Roehm  v.  Horst,  178  U.  S.  1;  At- 
pcna  P.  C,  Co.  v.  Backus,  156  Fed.  944.     When  one  party 
to  an  executory  contract  prevents  the  performance  of  it  or 
puts  it  out  of  his  own  power  to  perform,  the  other  party  may 
regard  it  as  terminated.     Davidor  v.  Bradford,  129  Wis. 
524,  527;  Woodman  v.  Blue  Grass  L.  Co.  125  Wis.  .489; 
Merrick  v.  N.  W.  Nat.  Life  Ins.  Co.  124  Wis.  221,  226  ; 
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Eelley,  M.  &  Co.  v.  La  Crosse  C.  Co.  120  Wis.  84;  IHnchUy 
V.  Pittsburgh  B.  S.  Co.  121  U.  S.  264;  Lovcll  v.  St.  Louis 
Mid.  L.  Ins.  Co.  Ill  U.  S.  264 ;  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Diamond  State  I.  Co.  126  111.  294,  18  N.  E.  735 ; 
Lawrence  v.  MiUer,  86  N.  Y.  131;  9  Cyc.  639,  640,  and 
notes  39,  40. 

WixsLOW,  C.  J.  The  trial  court  held,  in  effect,  that  the 
written  contract  in  question  was  uncertain  and  indefinite  in 
its  terms,  so  that  it  could  not  be  determined  therefrom 
whether  it  required  the  defendants  to  ship  a  carload  of  malt 
every  week  to  the  plaintiff  at  Milwaukee  without  further 
orders,  or  whether  it  required  the  plaintiff  to  order  each  car- 
load by  separate  order  before  the  defendants  were  required  to 
ship  it.  So  construing  the  contract,  the  court,  against  ob- 
jection, permitted  the  introduction  of  a  large  amount  of 
parol  testimony  relating  to  the  situation  of  the  parties  and 
their  n^otiations  resulting  in  the  making  of  the  contract,  as 
well  as  testimony  relating  to  the  acts  and  correspondence  of 
the  parties  after  the  contract  in  the  way  of  practical  con- 
struction thereof,  and  submitted  to  the  jury  the  question  of 
the  proper  construction  of  the  contract  in  the  light  of  this 
evidence. 

These  rulings  were  all  challenged  by  the  plaintiff  on  the 
ground  that  the  contract  is  definite  and  certain  in  its  terms, 
and  required  the  defendants  to  deliver  one  carload  per  week 
at  Milwaukee  without  further  orders.  This  contention  is 
based  upon  the  written  clauses  of  the  written  contract  which 
follow  the  words  "Price,"  "F.  O.  B.,"  and  "\\Tien  to  be 
shipped"  of  the  printed  blank.  These  clauses  provide,  in 
substance,  that  the  price  shall  be  fifty-nine  cents  per  bushel 
delivered  free  on  board  cars  at  Chestnut  Street  Station,  Mil- 
waukee, to  be  shipped  one  car  per  week  beginning  in  the  last 
week  of  November.  If  these  clauses  stood  alone  there  would 
seem  to  be  very  good  ground  for  the  plaintiff's  contention,  but 
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tliey  do  not  Immediately  following  them,  in  response  to  the 
question  "In  Bags  or  in  Bulk?"  the  contract  says  "as  or- 
dered," meaning  unquestionably  that  the  plaintiff  is  to  specify 
by  separate  order  whether  a  given  carload  is  to  be  shipped  in 
bags  or  in  bulk.  Following  this,  the  shipping  directions, 
"Via  C,  M.  &  St  P.  R  R,"  are  given,  and  the  line  of  the 
blank,  headed  with  the  word  "To,"  is  left  unfilled.  Taking 
all  the  provisions  together,  and  in  connection  with  the  sig- 
nificant, and  apparently  deliberate,  omission  of  the  place  to 
which  shipments  were  to  be  made,  it  seems  clear  to  us  that  the 
contract  is  uncertain  on  its  face,  and  that  it  cannot  certainly 
be  told  by  reference  to  its  terms  alone  whether  the  parties 
agreed  that  a  separate  order  should  precede  the  shipment  of 
each  car  or  not  In  this  situation,  evidence  of  the  situation 
and  surroundings  of  the  parties  as  well  as  their  communica- 
tions, so  far  as  such  communications  throw  light  upon  the 
situation,  were  competent  to  be  received  in  order  that  the 
court  might  read  the  contract  in  the  same  light  as  the  parties 
did  when  they  made  it.  Excelsior  W.  Co.  v.  Messinger,  116 
Wis.  649,  93  K*.  W.  459.  The  parol  evidence  so  received  was 
amply  sufficient  to  show  that  the  understanding  was  that 
cars  should  be  shipped  either  to  the  Milwaukee  brewery  or  to 
the  Covington  brewery  as  the  plaintiff  should  order,  and  that 
when  shipped  to  Milwaukee  the  malt  was  to  be  shipped  in 
bulk,  and  when  shipped  to  Covington  it  was  to  be  shipped  in 
bags,  and  that  in  either  event  the  defendants  were  to  pay  the 
freight  to  Milwaukee.  Not  only  does  this  dearly  appear, 
but  it  is  also  certain  that  the  parties  practically  construed 
the  contract  to  mean  that  shipping  orders  were  to  precede 
shipments  by  the  letters  of  January  8  and  9,  1907,  which 
are  quoted  in  the  statement  of  facts.  Under  such  circum- 
stances the  question  of  the  meaning  of  the  parties  and  the 
proper  construction  of  the  uncertain  terms  of  the  written  con- 
tract was  for  the  jury.  YUas  v.  Bundy,  106  Wis.  168,  81  N. 
W.  812. 
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Some  special  objections  were  made  to  certain  items  of  the 
parol  testimony  which  was  received,  but  we  do  not  find  it 
necessary  to  consider  them.  Upon  the  evidence  which  was 
unquestionably  competent,  the  jury  would  not  have  been  jus- 
tified in  coming  to  any  different  conclusion.  There  can  be, 
in  fact,  no  serious  question  but  that,  if  parol  evidence  were 
competent,  the  contract  must  be  construed  as  the  jury  con- 
strued it. 

The  sole  remaining  question  which  we  deem  it  necessary 
to  consider  is  whether  there  was  a  waiver  by  the  defendants 
of  the  plaintiff's  breach  of  the  contract.  The  contract,  as 
properly  construed  by  the  jury,  required  the  plaintiff  to  order 
one  carload  per  week  beginning  with  the  last  week  in  No- 
vember. A  carload  contained  from  1,900  to  2,000  bushels, 
iind,  had  a  carload  been  ordered  each  week,  the  performance 
of  the  contract  would  have  been  completed  during  the  first 
week  in  February.  The  plaintiff  ordered  one  carload  in  No- 
vember and  one  -in  December.  On  January  8th  the  defend- 
ants wrote,  calling  attention  to  tiie  default,  and  in  effect  de- 
manding that  the  plaintiff  live  up  to  the  contract  in  the 
future.  The  plaintiff  then  ordered  another  carload,  which 
upon  delivery  was  claimed  to  be  not  up  to  contract  require- 
ments. A  serious  dispute  arose  on  tiiis  question,  which  was 
finally  settled  by  the  defendants  consenting  to  a  slight  reduc- 
tion of  price  on  February  4th.  From  this  time  until  March 
25th  there  was  complete  silence  between  the  parties.  The 
plaintiff  gave  no  orders  and  the  defendants  made  no  demand 
for  orders.  On  the  25th  of  March  the  plaintiff  ordered  a 
carload  to  be  delivered,  and  on  the  following  day  the  defend- 
ants declined  to  d*eliver  any  more  and  declared  the  contract 
canceled.     Were  they  entitled  to  take  this  action  at  this  time  ? 

There  may  be  a  breach  of  an  executory  contract  by  deliber- 
ate refusal  to  perform  stipulations  upon  which  the  obliga- 
tion of  the  other  party  depends,  and,  when  such  breach  takes 
place,  the  other  party  has  a  right  to  treat  the  contract  as 


Digitized  by 


Google 


118        SUPEEME  COURT  OF  WISCONSIN.     [Kov. 
Jung  Brewing  Co.  v.  Konrad,  137  Wis.  107. 

wholly  terminated  and  take  measures  accordingly.  But  if 
he  do  not  treat  the  contract  as  terminated,  but  continue  to  de- 
mand performance,  he  will  be  held  to  have  kept  the  contract 
alive.  He  cannot  treat  the  repudiation  of  the  contract 
as  a  breach  and  as  no  breach  at  the  same  time.  Woodman 
V.  Blue  Grass  L.  Co.  125  Wis.  489,  103  K  W.  236,  104 
K  W.  920 ;  Davidor  v.  Bradford,  129  Wis.  524,  109  N.  W. 
576;  School  District  v.  Hayne,  46  Wis.  511,  1  K  W.  170; 
Eaukauna  E.  L.  Co.  v.  Kaukauna,  114  Wis.  327,  89  N. 
W.  542.  Undoubtedly  the  defendants  waived  the  breach 
occurring  prior  to  January  8th  by  their  letter  of  that  date, 
but  this  letter  cannot  reasonably  be  held  to  waive  further  de- 
faults, for  it  contains  an  unmistakable  request  to  live  up  to 
the  contract  in  the  future.  Had  the  plaintiff  notified  the  de- 
fendants that  it  would  order  no  more  cars,  the  defendants 
would  have  been  entitled  to  treat  the  contract  as  breached, 
because  their  obligation  to  ship  was  dependent  upon  the  re- 
ceipt of  orders.  While  mere  failure  to  make  timely  orders 
might  not  of  itself  alone  constitute  a  breach  upon  which  de- 
fendants could  stand,  there  doubtless  may  be  unequivocal 
acts  which  will  speak  a  definite  refusal  to  further  perform 
just  as  loudly  as  words.  It  has  been  held  that  the  true  ques- 
tion is  whether  the  acts  and  conduct  of  the  party  evince  an 
intention  no  Jonger  to  be  bound  by  the  contract.  Hoffman  v. 
King,  70  Wis.  372,  378,  36  K  W.  25.  By  their  answer  to 
the  fourth  question  the  jury  found  that  there  were  such  acts 
in  the  present  case,  and  the  question  must  be  whether  that 
finding  was  justified  by  the  evidence.  Upon  mature  reflec- 
tion we  think  it  was.  After  receiving  the  request  of  Jan- 
uary 8,  1907,  to  make  up  the  previous  default  in  orders,  the 
plaintiff  wrote  excusing  its  default  and  ordered  another  car- 
load, but  found  fault  with  the  quality  of  the  last  shipment, 
and  said  that  "we  must  insist  on  the  same  quality  as  your 
first  shipment."  Upon  receiving  the  carload  sent  in  response 
to  this  order  the  plaintiff  wrote,  complaining  seriously  of  its 
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quality,  and  saying:  "We  cannot  accept  anything  that  is  not 
according  to  the  agreement"  The  dispute  over  the  quality 
of  this  carload  lasted  ten  days  and  became  somewhat  acri- 
monious, and  was  only  settled  by  the  defendants  accepting  a 
reduction  in  price,  although  both  parties  stood  their  ground. 
From  January  9th  until  March  25th  the  plaintiff  ordered  no 
cars,  although  the  market  price  was  steadily  advancing  and 
the  contract  becoming  daily  more  advantageous  to  the  plaint- 
iff and  correspondingly  disadvantageous  to  the  defendants. 

Under  many  circumstances  the  failure  to  send  orders  for 
two  months  might  be  a  very  insignificant  matter,  but  cer- 
tainly that  cannot  be  said  here,  where  prompt  ordering  of 
a  product,  subject  to  great  and  rapid  changes  in  market  value, 
was  evidently  a  very  material  ptirt  of  the  arrangement.  In 
view  of  the  nature  of  the  contract,  the  evident  intention  that 
there  was  to  be  rapid  delivery,  the  dissatisfaction  with  the 
January  shipment,  and  the  repeated  declaration  of  the  plaint- 
iff that  it  would  insist  upon  the  delivery  of  a  better  quality  of 
malt  in  the  future,  in  the  face  of  defendants'  claim  that  the 
quality  was  unexceptionable,  we  think  that  there  was  ample 
ground  for  the  defendants  to  conclude  that  the  plaintiff's 
failure  to  order  any  more  cars,  or  make  Any  sign  for  a  period 
of  nearly  two  months  after  delivery  should  have  been  com- 
pleted, under  the  terms  of  the  contract,  was  a  deliberate  re- 
pudiation of  the  contract  by  the  plaintiff  upon  t^rhich  they 
were  entitled  to  stand.  As  they  neither  did  nor  said  any- 
thing thereafter  indicating  that  they  expected  or  demanded 
performance  of  the  contract,  it  cannot  be  said  that  they 
treated  the  contract  as  still  existing,  or  waived  their  right  to 
treat  the  repudiation  as  a  breach. 

By  the  Covrt. — ^Judgment  affirmei 
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JoNKs,  Eespondent,  vs.  De  Muth,  ApDellant 

Uovemher  11— November  27,  1908. 

Appeal  and  error:  Trial  hy  court:  Absence  of  exceptions:  Conclusive- 
ness  of  findings:  Questions  considered:  Evidence:  Books  of  aO' 
count:  Entries:  Admissibility:  Admissions  by  silence:  Accounts 
rendered, 

1.  In  an  action  for  the  value  of  a  cream  separator,  tried  hy  the 

court,  ahsence  of  exception  to  any  finding  except  that  of  rea- 
sonable value  renders  the  findings  conclusive  as  to  all  other 
facts  to  which  they  relate. 

2.  In  such  case  the  only  question  on  appeal  is  whether  the  finding 

as  to  the  value  being  $100  is  supported  by  any  evidence,  there 
being  no  evidence  to  the  contrary. 

3.  Under  sec.  4186,  Stats.  (1898),  relating  to  admission  in  evidence 

of  books  of  account,  absence  of  any  evidence  "that  such  entries 
are  just,  to  the  best  of  his  [witness's]  knowledge  and  belief," 
renders  the  entries  in  the  books  inadmissible. 

4.  Where  a  demand  in  the  form  of  a  bill  or  account  is  delivered  to 

a  debtor  his  conduct  with  reference  thereto  may  be  significant, 
and  his  failure  to  object  within  a  reasonable  time  be  construed 
prima  facie  as  an  admission  that  such  bill  or  account  ia  cor- 
rect. 

?.  Such  failure  to  object  is  not  at  all  conclusive  either  on  the  fact 
of  admission  or  on  the  fact  of  correctness,  but  is  prima  facie^ 
subject  to  be  overcome  by  other  evidence. 

6.  Where,  in  an  action  for  the  value  of  a  cream  separator,  it  ap- 
peared from  the  evidence  that  the  seller  on  two  occasions  had 
sent  to  the  buyer  bills  specifying  a  designated  price,  and  that 
the  buyer  had  received  and  retained  each  bill  but  had  made  no 
objection  to  the  price,  held,  that  a  finding  of  such  price  as  the 
reasonable  value  of  the  separator  had  some  evidence  to  support 
it  and  could  not,  therefore,  be  set  aside  on  appeal. 

'AppEAii  from  a  judgment  of  the  circuit  court  for  Brown 
county :  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

Action  to  recover  for  cream  separator  alleged  to  have  been 
sold  and  delivered  by  plaintiff  to  the  defendant  with  no  speci- 
fied price,  but  which  was  of  the  alleged  reasonable  value  of 
$100.     Answer,  general  denial.     Action  was  tried  to  the 
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court,  jury  being  waived.  The  court  found  that  on  or  about 
October  14:ih  plaintiff  sold  and  delivered  to  the  defendant 
the  cream  separator;  that  the  same  was  of  the  reasonable 
value  of  $100;  that  payment  had  been  demanded  but  not 
made;  and  rendered  judgment  in  favor  of  the  plaintiff  for 
the  amount  so  found  with  interest  and  costs,  from  which 
the  defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Mindhan  dk  Minahan,  and  for  the  respondent  on  that  of 
George  H.  Kelly. 

DoDQiBj  J.  The  absence  of  exception  to  any  except  the 
finding  of  reasonable  value  renders  findings  conclusive  as  to 
all  other  facts  to  which  they  relate,  and  thus  it  is  established 
that  the  plaintiff  sold  and  delivered  and  the  defendant  pur- 
chased this  cream  separator,  that  such  sale  was  consummated 
on  or  about  October  14th,  and,  as  matter  of  course,  the  price 
was  then  fixed,  not  by  express  agreement  of  the  parties,  but 
by  implication  of  law,  at  the  reasonable  value  of  the  prop- 
erty. The  only  question,  therefore,  on  this  appeal  is  whether 
the  finding  that  such  value  was  then  $100  is  supported  by 
any  evidence,  for  there  is  none  at  all  to  the  contrary. 

The  court  seems  to  have  found  support  for  its  conclusion 
in  the  fact,  testified  to  orally,  that  plaintiff  charged  the  sep- 
arator upon  his  books  of  account  at  that  sum.  But  the  con- 
ditions under  which  books  of  account  or  entries  therein  are 
permitted  to  have  evidentiary  effect  by  statute  (sec.  4186, 
Stats.  1898)  were  not  all  proved.  There  is  entire  absence 
of  any  evidence  "that  such  entires  are  just,  to  the  best  of  his 
[plaintiff's]  knowledge  and  belief."  Without  such  proof  the 
entries  in  the  books  were  inadmissible.  KelUy  v.  Crawford, 
112  Wis.  368,  371,  88  N.  W.  296;  Brown  v.  Warner,  116 
Wis.  358,  93  K  W.  17. 

But  the  trial  court  further  found  evidence  of  value  in 
the  acts  of  the  parties,  in  that  plaintiff  on  two  occasions, 
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about  April  1  and  June  1,  1906,  sent  to  the  defendant  bills 
for  the  separator  specifying  as  a  price  $100,  and  that  the  de- 
fendant received  them.  Confessedly  he  made  no  response 
thereto.  While  of  course  the  plaintiff  could  not  by  his  own 
act  in  writing  or  sending  such  bills  create  any  evidence  of 
the  value  of  the  separator  or  the  price  at  which  it  was  sold, 
yet  it  is  quite  uniformly  held  that,  when  a  demand  in  the 
form  of  a  bill  or  account  is  delivered  to  the  debtor,  his  con- 
duct with  reference  thereto  may  be  significant,  and  his  fail- 
ure to  object  within  a  reasonable  time  be  construed  prima 
facie  as  an  admission  that  such  bill  or  account  is  correct ;  not 
at  all  conclusive  either  on  the  fact  of  admission  or  on  the  fact 
of  correctness,  but  prima  facie,  subject  to  be  overcome  by 
other  evidence.  Assignees  of  Field  v,  Moulson,  2  Wash.  C. 
C.  155 ;  Wiggins  v.  Burhham,  10  Wall.  129 ;  Freas  v.  Tndtt, 
2  Colo.  489 ;  Fish  P.  &  F.  Go.  v.  Evans,  37  N.  Y.  Super.  Ct. 
482 ;  LocJcwood  v.  Thome,  18  N.  T.  285 ;  Shepherd  v.  Bank 
of  Mo.  15  Mo.  143 ;  Hayes  v.  Kelley,  116  Mass.  300 ;  Hinlon 
V.  Coleman,  45  Wis.  165;  Engfer  v.  Roemer,  71  Wis.  11, 
36  N.  W.  618 ;  Rose  v.  Bradley,  91  Wis.  619,  623,  65  K  W. 
509.  True,  in  Hinton  v.  Coleman  this  court  held  that  pres- 
entation of  a  bill  under  the  circumstances  there  existing 
constituted  no  evidence  at  all  of  the  price  of  the  article  sold, 
but  that  was  because  the  defendant  immediately  repudiated 
liability  entirely,  although  without  questioning  the  correct- 
ness of  the  price,  and  returned  the  bill  to  the  alleged  seller. 
It  is  at  least  a  reasonable  implication  of  the  decision  in  that 
ease  that  had  he  retained  the  bill  and  made  no  protest  what- 
ever it  would  have  constituted  prima  facie  evidence  that  the 
values  therein  specified  were  correct.  Applying  this  well- 
established  rule  in  the  present  case,  we  think  the  court  was 
justified  in  holding  that  defendant's  silence  and  retention  of 
the  bills  without  protest  might  be  construed  as  an  admission 
on  his  part  that  the  price  therein  named  was  that  at  which 
the  separator  had  been  purchased,  and  therefore  that  the 
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finding  of  $100  as  such  value  or  price  had  some  evidence  in 
its  support.    It  therefore  cannot  be  set  aside,  and,  with  the 
other  findings^  suffices  to  support  the  judgment  appealed 
from. 
By  the  Court. — Judgment  affirmed. 


Wankowski,  by  guardian  ad  litem,  Respondent,  vs.  Cki- 
viTz  Pulp  &  Pafeb  Company,  Appellant. 

THovemler  12— November  27,  1908. 

Master  and  servant:  Personal  injuries  to  servant:  Trial:  Questions 
for  jury:  Duty  of  master  to  warn:  Contributory  negligence:  In- 
structions to  jury:  Appeal  and  error:  Prejudicial  error:  Argu- 
ment and  conduct  of  counsel:  Special  verdict:  Duplicity:  Ex- 
cessive damages. 

1.  In  an  action  for  personal  injuries  to  a  servant  by  being  caught 

In  the  cogs  of  wheels  on  a  revolving  shaft  which  he  was  at- 
tempting to  oil,  it  is  held  that  there  was  evidence  to  go  to  the 
Jury  on  the  possibUity  and  probability  that  plaintiff  was  di- 
rected to  oil  the  machinery,  the  credibility  of  the  witnesses 
being  for  the  Jury. 

2.  In  such  case  it  is  also  held  that  the  right  of  the  plaintiff  to 

understand,  and  his  understanding,  that  the  direction  to  oil  the 
machinery  Included  oiling  the  machinery  at  the  place  plaintiff 
was  Injured,  was  an  Inference  of  fact  which  the  Jury  might 
draw  from  the  testimony. 

3.  Upon  the  evidence  in  such  case,  stated  In  the  opinion,  it  is  held 

that  the  danger  which  might  be  incurred  In  oiling  the  ma- 
chinery was  not  so  obvious  to  a  person  of  plaintiff's  age,  un- 
derstanding, and  Inexperience  as  to  either  relieve  the  master 
of  his  duty  to  warn  as  matter  of  law  or  to  charge  the  plaintiff 
as  matter  of  law  with  contributory  negligence. 

4.  Cliopin  V.  Badger  P.  Co.  83  Wis.  192,  like  all  precedents  In  neg- 

ligence cases.  Is  necessarily  limited  to  the  points  actually  de- 
cided upon  the  facts  then  before  the  court,  and  as  an  authority 
has  not  been  shaken  or  overruled. 
6.  Instructions  to  the  Jury  which  contain  a  statement  of  the  plaint- 
UTs  testimony,  and  which  somewhat  confuse  the  claim  of  plaint- 
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Iff  made  through  his  counsel  as  argumentative  deductions  from 
facts  with  the  facts  themselves,  are  held  to  be  not  prejudicial. 

6.  In  an  action  b7  a  servant  for  personal  injuries,  the  court,  In 

reference  to  a  question  of  the  special  verdict  as  to  whether  the 
defendant's  superintendent  ordered  plaintiff  to  do  the  act  from 
which  the  injury  followed,  instructed  the  jury;  'TTou  will  con- 
sider everything,  and  if  as  a  whole  it  convinces  you  to  a  rea- 
sonable certainty  that  the  plaintiff's  contention  as  to  the  fact 
is  right,  then  you  must  decide  the  question  and  answer  in  his 
favor— answer  the  question  in  the  affirmative."  Held,  that  this 
instruction  is  subject  to  the  criticism  that  it  Informed  the  jury 
of  the  result  of  their  answer,  but  that  it  did  not  go  so  far  as 
to  inform  them  expressly  or  by  necessary  implication  of  the 
effect  of  the  answer  upon  the  ultimate  right  of  either  party 
litigant  to  recover,  and  hence  was  not  prejudicial  error. 

7.  In  an  action  by  a  servant  for  personal  injuries  by  being  caught 

in  the  cogs  of  wheels  on  a  revolving  shaft  which  he  was  at- 
tempting to  oil,  the  court  instructed  the  jury:  "Now  this  does 
not  mean  whether  the  plaintiff  had  intelligence,  experience,  or 
instruction  enough  to  enable  him  to  see  that  there  were  cog- 
wheels in  that  box  on  these  shafts  and  that  they  were  revolving, 
and  that  if  he  got  his  hands  or  his  clothing  in  between  them 
that  some  danger,  some  injury,  might  result  from  them.  Bat 
the  question  is:  Did  he  have  such  instruction,  experience,  or 
Intelligence  as  to  enable  him  to  appreciate,  to  comprehend,  the 
danger  of  this  thing  happening  to  him  from  what  he  saw?" 
Held  that,  considering  the  words  "the  danger  of  this  thing  hap- 
pening to  him"  as  equivalent  to  the  danger  of  getting  his  hands 
or  clothing  caught  in  the  gearing,  the  instruction  was  correct 
and  within  the  rule  of  Chopin  v.  Badger  P.  Co.  83  Wis.  192. 
3.  In  an  action  for  personal  injuries  to  a  servant,  remarks  of  plaint- 
iff's counsel,  in  the  presence  of  the  jury,  to  the  effect  that  a 
certain  Insurance  company  stood  back  of  the  defendant  in  the 
case,  having  been  uttered  in  an  argumentative  objection  to  a 
proposal  by  defendant,  and  not  as  a  deliberate  offer  of  evidence, 
and  having  been  disapproved  by  the  trial  court  in  the  presence 
of  the  jury,  are  held  not  to  be  ground  for  reversal. 
9.  Where  an  affirmative  answer  is  given  to  a  question  of  a  special 
verdict:  "Had  the  plaintiff  the  right  to  and  did  he  understand 
that  said  order  included  the  machinery  in  said  box?"  the  ques- 
tion is  not  open  to  criticism  as  being  double,  although  had  the 
question  been  answered  in  the  negative  there  might  have  been 
some  ground  for  criticism. 
10.  In  an  action  by  a  servant  for  personal  injury,  an  award  of  $5,000 
damages,  while  high,  is  held  not  to  be  so  excessive  as  to  indi- 
cate either  passion  or  prejudice  on  the  part  of  the  jury. 


Digitized  by 


Google 


27]  AUGUST  TERM,  1908.  125 

Wankowski  v.  Crivite  P.  A  P.  Co.  137  Wis.  123. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mari- 
nette county:  S.  D.  Hastings,  Circuit  Judga     Affirmed. 

The  plaintiff  had  judgment  for  $5,000  and  costs  against 
the  defendant  in  an  action  for  personal  injury  incurred  June 
10,  1906.  There  was  a  special  verdict  finding  that  the 
plaintiff  was  injured  by  being  caught  in  the  cogs  of  wheels 
on  revolving  shafts  which  he  was  attempting  to  oil,  having 
been  ordered  to  do  so  by  defendant's  superintendent  The 
bearings  or  cogs  in  question  were  squeaking  and  smoking  for 
want  of  oiL  The  work  of  oiling  the  machinery  was  danger- 
ous to  an  inexperienced  person,  and  the  superintendent  was 
negligent  in  ordering  the  plaintiff  to  oil  the  machinery  with- 
out instruction  or  warning  as  to  the  danger  incident  there- 
unto. This  negligence  was  the  proximate  cause  of  plaintiff's 
injury,  and  the  plaintiff  had  not  at  the  time  he  attempted  to 
oil  the  machinery  sufficient  instruction,  experience,  or  intelli- 
gence to  have  enabled  him  by  the  exercise  of  ordinary  care  to 
have  comprehended  and  appreciated  the  dangers  incident  to 
such  work,  and  there  was  no  contributory  negligence  on  the 
part  of  the  plaintiff.  Errors  assigned  raise  the  questions: 
(1)  Whether  there  was  sufficient  evidence  to  go  to  the  jury  or 
support  a  verdict  (2)  In  instructing  the  jury.  (3)  For 
improper  remarks  of  counsel.  (4)  In  framing  the  special 
verdict     There  is  also  a  claim  that  the  damages  are  excessive. 

Charles  A.  Vilas,  for  the  appellant 

Among  other  references  upon  the  part  of  the  appellant 
were  the  following:  Flaherty  v.  Harrison,  98  Wis.  559,  74  N. 
W.  360;  Both  v.  8.  E.  Barrett  Mfg.  Go.  96  Wis.  615,  71  N. 
W.  1034;  WtunderUch  v.  Palatine  F.  Ins.  Co.  104  Wis.  382, 
80  X.  W.  467;  McCoy  v.  Milwaukee  St.  B.  Co.  82  Wis.  215, 
52  N.  W.  93 ;  Beyer  v.  St.  Paul  F.  &  M.  Ins.  Co.  112  Wis. 
138,  88  N.  W.  57;  Muenchow  v.  Theo,  Zschetzsche  <&  Son 
Co.  113  Wis.  8,  88  N.  W.  909;  Bumell  v.  West  Side  B.  Co, 
87  Wis.  387,  58  K  W.  772 ;  Oroth  v.  Thomann,  110  Wis. 
488,  86  N.  W.  178;  Upthcgrove  v.  Jones  &  A.  C.  Co.  118 
Wis.  673,  96  N.  W.  385 ;  Banderol  v.  ^Yis.  Cent.  B.  Co.  133 
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AVis.  249,  113  N.  W.  738 ;  Van  de  Bogart  v.  Marinette  &  M. 
P.  Co.  127  Wis.  104,  106  N.  W.  805;  Chyhowski  v.  Bucyrus 
Co.  127  Wis.  332,  106  N.  W.  833;  Pealce  v.  Superior,  lOG 
Wis.  403,  82  N.  W.  306. 

Eor  the  respondent  there  was  a  brief  by  W.  B.  Qvirdan, 
attorney,  and  P.  H.  Martin,  of  counsel,  and  oral  argument  by 
Mr.  Martin. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  NeiUm  v.  Marinette  &  M.  P.  Co.  75  Wis. 
579,  44  N.  W.  772;  Chopin  v.  Badger  P.  Co.  83  Wis.  192, 
53  N.  W.  452 ;  Anderson  v.  Chicago  B.  Co.  127  Wis.  273, 
106  N.  W.  1077;  Stork  v.  Charles  Stolper  C.  Co.  127  Wis. 
318, 106  N.  W.  841 ;  Horn  v.  La  Crosse  B.  Co.  123  Wis.  399, 
101  N.  W.  935 ;  Thompson  v.  Edward  P.  Allis  Co.  89  Wis. 
523,  62  N.  W.  527;  Taylor  v.  C.  &  N.  W.  JK.  Co.  103  Wis. 
27,  79  N.  W.  17. 

Timlin,  J.  There  is  evidence  tending  to  support  the  fol- 
lowing facts :  The  plaintiff  was  between  sixteen  and  seventeen 
years  old  at  the  time  of  his  injury,  a  dull-witted  farm  lad 
without  mill  experience  and  wholly  illiterate.  Besides  his 
farm  experience  he  had  worked  about  a  month  in  a  lumber 
camp  and  about  another  month  for  the  defendant,  piling 
blocks  in  its  pulp  mill.  The  defendant  had  ample  oppor- 
tunity to  know  his  incapacity  and  lack  of  experience  prior 
to  June  10,  1906.  On  the  date  last  mentioned,  about  6 
o'clock  in  the  morning,  after  the  plaintiff  had  worked  all 
night  and  was  about  ready  to  go  home,  the  superintendent  of 
defendant  ordered  him  to  "oil  the  machine."  At  this  time 
there  was  in  sight  a  covered  box  projecting  somewhat  above 
the  mill  floor  containing  shafts,  journals,  and  cogwheels  in 
operation  which  were  creaking  and  smoking,  apparently 
heated  on  account  of  lack  of  oil.  No  warning  or  instruction 
was  given.  The  superintendent  immediately  went  away. 
The  plaintiff  raised  the  cover  of  the  box,  and,  evidently  grop- 
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ing  or  fumbling  around  within  the  box  with  an  oil  can  in  his 
hand  for  the  purpose  of  finding  the  place  in  which  to  put  the 
oil,  his  clothing  accidentally  came  in  contact  with  the  cog- 
wheels and  he  was  drawn  in  and  severely  injured. 

Defendant's  counsel  attempts  to  support  the  first  error 
assigned  by  a  claim  that  the  evidence  of  the  plaintiff  to  the 
effect  that  he  was  directed  by  the  superintendent  to  oil  the 
machine  is  incredible  or  impossible,  against  all  reasonable 
probabilities,  and  to  support  this  claim  points,  first,  to  the 
denial  by  the  superintendent  that  he  gave  such  order,  and, 
second,  that  the  superintendent  and  other  witnesses  show  that 
at  the  time  of  the  accident,  which  the  plaintiff  testifies  oc- 
curred immediately  after  that  order,  the  superintendent  was 
at  a  distance  of  about  twenty  rods  from  the  mill.     He  also 
presents  argumentative  deductions  from  other  items  of  evi- 
dence in  support  of  this  position.    The  evidence  is,  however, 
without  contradiction  that  the  superintendent  was  in  the 
mill  that  morning  about  half -past  5  o'clock  and  shortly  before 
the  plaintiff  was  injured,  and  saw  the  plaintiff.     We  find 
nothing  to  contradict  the  plaintiff's  statement  that  the  box 
gearings  were  squeaking  and  smoking,  and  it  is  quite  certain 
that  the  plaintiff  did  attempt  to  oil  them.     The  exact  time 
of  the  injury  or  that  of  the  superintendent's  visit  to  the  mill 
is  not  very  clearly  shovni,  and  is  rather  an  estimate,  so  that 
as  an  alibi  the  evidence  on  this  point  in  rebuttal  of  pljiintiff's 
claim  is  rather  weak  and  inconclusive.     There  may  be  some 
improbability  in  the  testimony  of  the  plaintiff  to  the  effect 
that  the  superintendent  told  him  to  oil  the  machine,  because 
of  plaintiff's  age  and  inexperience,  and  because  tliere  was 
another  workman    (not   then   present,   however)    who   was 
ehaiged  with  the  exclusive  duty  of  oiling  the  machine,  but 
this  would  be  matter  going  to  the  credibility  of  the  witness 
and  was  for  the  jury.     We  cannot  say  there  was  no  evidence 
to  go  to  the  jury  on  this  point.     Under  proper  instructions 
the  jury  found  that  the  plaintiff  had  a  right  to  understand, 
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and  did  understand,  that  the  above-mentioned  order  of  the 
superintendent  included  oiling  the  machinery  in  the  box  men- 
tioned. This  was  an  inference  of  fact  which  the  jury  might 
draw.  Neither  do  we  think  that  the  danger  which  might  be 
incurred  in  oiling  this  machinery  was  so  obvious  to  a  person 
of  plaintiff's  age,  understanding,  and  inexperience  as  to 
either  relieve  the  master  of  his  duty  to  warn  as  matter  of  law 
or  to  charge  the  plaintiff  as  matter  of  law  with  contributory 
negligence. 

There  was  probably  evidence  upon  which  the  jury  might, 
have  found  in  favor  of  the  defendant  upon  either  of  these 
propositions,  but  in  our  view  of  the  case  there  was  sufficient 
in  the  evidence  to  support  a  verdict  upon  these  points  such  as 
the  jury  rendered.  Chopin  v.  Badger  P.  Co.  83  Wis.  192, 
53  N.  W.  452 ;  Van  de  BogaH  v.  Marinette  &  M.  P.  Co.  127 
Wis.  104,  106  N.  W.  805.  The  notion  that  Chopin  v.  Bad- 
ger  P.  Co.,  supra,  has  been  in  some  way  shaken  or  overruled 
is  erroneous.  Like  all  precedents  in  negligence  cases,  it  is 
necessarily  limited  to  the  points  actually  decided  upon  the 
facts  then  before  the  court  But  the  precedent  established  by^ 
that  case  has  stood  the  test  of  time  unshaken  and  unim- 
peached.  We  find  no  ground  upon  which  the  instant  case 
could  be  properly  taken  from  the  jury.  Several  exceptions- 
are  taken  to  portions  of  the  charge  to  the  jury.  The  first 
relates  to  a  statement  to  the  jury  of  the  plaintiff's  testimony, 
and  somewhat  confuses  the  claim  of  plaintiff  made  through 
his  counsel  as  argumentative  deductions  from  facts  with  the 
facts  themselves.  But  we  are  not  convinced  that  this  slip 
was  prejudicial.  The  next  alleged  error  in  the  instructions 
is  in  relation  to  the  second  question  of  the  special  verdict, 
where  the  instructions,  among  other  things,  told  the  jury : 

"You  will  consider  everything,  and  if  as  a  whole  it  con- 
vinces you  to  a  reasonable  certainty  that  the  plaintiff's  coa- 
tention  as  to  that  fact  is  right,  then  you  must  decide  the  ques- 
tion and  answer  in  his  favor — answer  the  question  in  the  af- 
firmative." 
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This  is  criticised  on  the  ground  that  thereby  the  jury  were 
informed  of  the  result  of  their  answer;  that  is  to  say,  an 
affirmative  answer  would  he  in  plaintiff's  favor.  This  sen- 
tence of  the  charge  is  no  doubt  subject  to  criticism,  but  it 
does  not  go  so  far  as  "to  inform  the  jury  expressly  or  by 
necessary  implication  of  the  effect  of  an  answer  ox  answers 
.  •  •  upon  the  ultimate  right  of  either  party  litigant  to  re- 
cover." Banderob  v.  Wis.  Cent.  B.  Co.  183  Wis.  249,  113 
K.  W.  738.  The  portion  of  the  charge  under  consideration 
rather  falls  within  the  rule  of  Bwuer  v.  Bichter,  103  Wis. 
412,  79  N.  W.  404,  where  such  error  was  held  not  prejudi- 
cial, or  Lyttle  v.  Goldberg,  131  Wis.  613,  111  N.  W.  718, 
where  the  information  to  the  jury  was  thought  to  reach  the' 
ultimate  effect  of  the  answers,  yet  because  it  was  quite  ap- 
parent that  the  jury  must  have  otherwise  known  just  what 
the  court  informed  them  of  was  held  not  prejudicial.  Ex- 
ception was  taken  to  a  portion  of  the  charge  which  reads  as 
follows : 

"ITow,  this  does  not  mean  whether  the  plaintiff  had  in- 
telligence, experience,  instruction  enough  to  enable  him  to 
see  that  there  were  cogwheels  in  that  box  on  these  shafts  and 
that  they  were  revolving,  and  that  if  he  got  his  hands  or  his 
clothing  in  between  them  that  some  danger,  some  injury, 
might  result  from  them.  But  the  question  is:  Did  he  have 
such  instruction,  experience,  or  intelligence  as  to  enable  him 
to  appreciate,  to  comprehend,  the  danger  of  this  thing  hap- 
pening to  him  from  what  he  saw  ?" 

Considering  the  words  "the  danger  of  this  thing  happen- 
ing to  him"  as  equivalent  to  the  danger  of  getting  his  hands 
or  clothing  caught  in  the  gearing,  this  instruction  was  cor- 
rect and  within  the  rule  of  Chopin  v.  Badger  P.  Co.,  supra. 
It  is  the  same  idea  clothed  in. different  words. 

We  cannot  approve  the  remarks  of  plaintiff's  counsel  in 

the  presence  of  the  jury  to  the  effect  that  "the  Travelers' 

Surety  Company  stands  back  of  the  defendant  in  this  case." 

But,  although  irrelevant  as  argument,  these  words  were  ut- 

VoL.137— 9 
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tered  in  presence  of  the  jury  in  an  argumentative  objection 
to  the  proposal  of  defendant  that  the  plaintiff  be  required  to 
submit  to  examination  as  to  the  extent  of  his  injuries  by 
one  Dr.  Redelings,  claimed  by  the  plaintiff's  coimsel  to  be 
the  examining  physician  for  the  Travelers'  Surety  Company. 
Hence  we  are  unable  to  say  that,  irrelevant  and  improper  as 
the  remark  was,  it  was  made  with  intent  to  influence  the 
jury  against  the  defendant  That  it  had  this  effect  is  hardly 
possible,  because  the  remarks  made  were  in  the  presence  of 
the  jury  disapproved  by  the  court,  and  they  were  merely 
argumentative,  not  a  deliberate  offer  of  evidence  as  in  Chy- 
bowsJci  V.  Bucyrus  Go.  127  Wis.  332,  106  K  W.  833.  We 
think  the  error  was  not  prejudicial. 

We  find  no  error  in  the  form  of  the  special  verdict  The 
fourth  question  of  that  verdict  waa  as  follows:  "Had  the 
plaintiff  the  right  to  and  did  he  understand  that  said  order 
included  the  machinery  in  said  box  ? "  This  is  objected  to 
as  double,  and  Peahe  v.  Superior,  106  Wis.  403,  82  N.  W. 
306,  is  cited  to  support  the  objection.  Had  the  question 
been  answered  in  the  negative  there  might  have  been  some 
ground  for  criticism,  but  the  affirmative  answer  presents  no 
duplicity,  but  asserts  the  existence  of  both  conditions  men- 
tioned in  the  question.  The  whole  jury  must  have  found 
the  existence  of  both  conditions  in  order  to  answer  this  ques- 
tion in  the  affirmative.  Brunette  v.  Oagen,  106  Wis.  618, 
82  N.  W.  564.  We  cannot  attempt  to  review  in  detail  the 
evidence  of  the  extent  of  plaintiff's  pain,  suffering,  or  in- 
jury. Suffice  it  to  say  that  the  injury  was  inflicted  under 
most  distressing  circumstances  of  physical  and  mental  suf- 
fering, drawing  the  plaintiff  into  the  cogwheels  so  as  to  stop 
the  machine,  which  had  to  be  taken  apart  in  order  to  extri- 
cate  him.  He  was  unconscious  for  some  time,  his  ear  was 
torn  from  his  head,  the  side  of  his  face  disfigured,  his  arm 
broken,  and  he  was  in  the  hospital  for  a  time,  and  since  haa 
been  and  is  subject  to  pain  and  fits  or  spasms  somewhat  re- 
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sembling  epileptic  fits  which  we  cannot  say  are  not  in  conse- 
quence of  the  injury  in  question.  The  damages  are  no 
doubt  high,  but  we  think  not  so  excessive  as  to  indicate 
either  passion  or  prejudice  on  the  part  of  the  jury.  Dono- 
van  V.  C.  &  N.  W.  R.  Co.  93  Wis.  373,  67  K  W.  721. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 


Jacoby,  Appellant,  vs.  Chicago  &  Noethwestebn  Hail- 
way  CoMPANT,  Eespondent. 

November  12— November  27,  1908. 

Railroads:  Injuries  to  employees:  Contributory  negligence. 

In  an  action  for  Injuries  received  by  a  car-repairer  while  repairing 
a  car,  by  reason  of  the  negligent  operation  of  an  engine  upon 
the  same  track,  the  plaintiff  is  held,  upon  the  evidence,  to  have 
been  guilty  of  contributory  negligence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

This  action  is  brought  to  recover  damages  for  an  injury 
sustained  by  the  plaintiff  while  engaged  in  repairing  a  car 
that  was  out  of  order.  The  alleged  negligence  of  the  defend- 
ant consisted  in  moving  an  engine  upon  the  track  on  which 
the  car  stood  that  was  being  repaired,  without  any  warning 
or  precaution,  whereby  said  car  was  suddenly  moved,  and 
plaintiff,  in  consequence  of  such  movement,  was  injured.  It 
was  also  alleged  that  defendant  was  negligent  in  failing  to 
provide  any  protection  against  the  negligent  moving  of  the 
engine,  and  in  failing  to  supply  plaintiff  with  means  of 
protecting  himself,  and  in  failing  to  warn  the  plaintiff  that 
the  track  upon  which  the  car  was  being  repaired  would  be 
used  in  operating  the  engine  which  caused  the  accident.  At 
the  close  of  the  testimony  the  court  directed  a  verdict  in 
favor  of  the  defendant,  and  from  a  judgment  entered  upon 
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such  verdict  dismissing  the  complaint  plaintiff  brings  this 
appeal 

For  the  appellant  there  was  a  brief  by  Wignum^  Martin  & 
Martin,  and  oral  argument  by  P.  H.  Martin. 

Edward  M.  Hyzer,  for  the  respondent. 

Babnes,  J.  At  the  time  of  the  accident  plaintiff  was 
twenty-two  years  of  age.  He  had  worked  around  engines, 
helping  machinists  and  doing  other  light  work,  for  about 
four  years  before  he  was  injured.  He  had  commenced  work 
as  a  car-repairer  about  two  months  before  he  was  hurt  Be- 
fore commencing  work  as  a  car-repairer  he  was  advised  of  a 
notice  and  rule  of  the  defendant  company  which  read: 

"Special  Notice. 

"To  foremen  and  car-repairers: 

"Car-repairers,  inspectors,  and  other  employees  of  this 
department,  who  have  occasion  to  work  on  or  about  cars,  are 
strictly  forbidden  to  commence  work  on  any  car,  the  nature 
of  which  might  require  them  to  place  themselves  in  a  position 
on,  imder,  or  about  the  car,  where  its  movements  on  the  track 
could  result  in  injury  to  them,  without  first  properly  protect- 
ing said  car,  as  provided  in  rule  26,  Bules  and  Begulations 
Operating  Department. 

"  *A  blue  flag  by  day  and  a  blue  light  by  night  displayed 
at  one  or  both  ends  of  an  engine,  car,  or  train  indicates  that 
workmen  are  imder  or  about  it  When  thus  protected  it 
must  not  be  coupled  to  or  moved.  Workmen  will  display 
the  blue  signals,  and  the  same  workmen  are  alone  authorized 
to  remove  them.  Other  cars  must  not  be  placed  on  the  same 
track,  so  as  to  intercept  the  view  of  the  blue  signals,  without 
first  notifying  the  workmen.* 

"Any  employee  disobeying  the  above  order  will  be  liable 
to  immediate  discharge. 

"Foremen  are  instructed  to  enforce  the  above  order  rigidly, 
and  to  keep  a  supply  of  blue  flags  and  blue  lanterns  for  that 
purpose  constantly  on  hand. 

"Toreme;i  are  also  instructed  to  provide  each  of  their  car- 
repair  men  with  a  copy  of  this  notice,  to  explain  it  carefully 
to  them,  and  to  procure  their  acknowledgment  thereof  on  this 
blank  and  forward  the  same  to  my  office  immediately." 
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On  April  19,  1905,  he  signed  a  statement  to  the  effect  that 
the  rule  had  been  read  and  explained  to  him  and  a  copy  of  it 
left  in  his  possession,  and  that  he  agreed  to  carefully  observe 
the  instructions  contained  therein.     About  May  9  th  plaint- 
iff and  one  Squares  were  sent  from  Kaukauna  to  Port  Wash- 
ington to  repair  cars  used  about  the  gravel  pit  at  that  place. 
Plaintiff  was  to  act  as  assistant  to  Squares  or  such  other  per- 
sons as  might  be  sent  to  replace  him.     Before  leaving  they 
made  a  request  upon  the  proper  official  for  blue  flags  so  that 
they  might  protect  themselves  while  at  work,  as  provided 
by  the  rules  above  set  forth.     They  were  told  to  proceed  and 
that  the  blue  flags  would  follow.     Ko  flags  were  furnished 
until  about  one  week  before  the  accident,  and  then  but  two 
flags  were  in  fact  sent     The  plaintiff  had  been  at  work 
at  Port  Washington  four  weeks   before  he  was   injured. 
During  the  first  two  weeks  he  was  engaged  principally 
in  putting  stakes  in  cars,  which  work  did  not  necessitate 
his  placing  himself  in  such  a  position  that  he  could  not 
observe   the   movements    of   the   engines    and    cars   upon 
the  side-tracks  adjacent  to  the  gravel  pit,  at  which  about 
250  men  and  two  steam  shovels  were  employed.     During 
the  next  week  and  up  to  the  time  the  blue  flags  arrived, 
the  plaintiff  and  the  car-repairer  whom  he  was  assisting  re- 
paired damaged  cars  in  various  parts  of  the  yard,  and  pro- 
tected themselves  by  one  keeping  a  lookout  while  the  other 
was  in  such  a  position  that  he  could  not  observe  the  move- 
ment of  engines  or  cars  that  might  endanger  his  safety. 
During  the  week  that  elapsed  after  the  two  flags  were  re- 
ceived, plaintiff  and  his  colaborer  protected  themselves  by 
means  of  the  flags.     So  long  as  the  two  men  worked  upon 
cars  on  a  single  side-track  the  two  flags  furnished  ample 
protection  if  the  signals  were  obeyed.     If  they  worked  upon 
different  tracks,  it  is  manifest  that  one  or  the  other  of  them 
could  not  be  protected  by  means  of  the  flags.     It  does  not 
appear  that  after  the  flags  had  been  received,  up  to  the  morn- 
ing the  accident  happened,  these  two  men  had  occasion  to, 
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or  in  fact  did,  work  upon  different  tracks  in  making  their 
repairs.  On  the  morning  of  the  accident  plaintiff  and  his 
fellow  car-repairer  and  boss  did  some  work  on  certain  cars 
that  were  protected  by  the  flags  in  question.  After  plaintiff 
got  through  he  was  instructed  to  repair  a  car  standing  upon 
a  side-track  about  eighty  feet  from  where  he  and  his  fellow 
car-repairer,  Keller,  were  at  work.  There  were  five  or  six 
tracks  between  the  track  upon  which  plaintiff  had  been  work- 
ing and  that  upon  which  he  was  directed  to  work,  and  there 
was  a  string  of  cars  standing  on  one  of  the  intervening  side- 
tracks which  obscured  Keller's  view  of  the  car  upon  which 
plaintiff  was  directed  to  work,  although  Keller  could  see  an 
engine  entering  upon  the  switch  track  upon  which  the  car  in 
question  stood.  Keller  had  also  completed  his  work  when  he 
directed  plaintiff  as  stated,  although  it  does  not  appear  that 
plaintiff  knew  this  to  be  the  fact.  Plaintiff  made  no  inquiry 
as  to  whether  or  not  he  might  take  the  flags  or  as  to  how  he 
would  be  protected  while  doing  his  work.  After  sending 
plaintiff  to  repair  the  car  upon  which  he  was  injured,  Keller 
went  to  another  part  of  the  yard  to  do  some  work,  but  did 
not  use  the  flags.  It  is  perfectly  apparent  that  plaintiff^ 
might  have  taken  the  flags  if  he  so  desired,  although  he  may 
have  thought  that  Keller  had  use  for  them.  The  repair  that 
plaintiff  was  directed  to  make  consisted  simply  of  replacing^ 
a  lost  nut  on  a  bolt,  and  it  is  fair  to  assume  that  neither 
Keller  nor  the  plaintiff  thought  the  job  would  consume  much 
time,  not  so  much  but  that  the  plaintiff,  by  ascertaining  that 
the  track  was  clear  before  beginning  his  work,  might  com- 
plete it  before  an  engine  could  approach  and  the  switch  be 
thrown  so  as  to  permit  the  engine  to  come  upon  this  particu- 
lar track.  Plaintiff  found,  however,  that  the  thread  on  the 
bolt  was  badly  worn,  and  he  had  been  trying  for  about  ten 
minutes  to  make  the  repair  when  the  car  on  which  he  was 
working  was  struck.  The  plaintiff  testified  that  he  'Tcind 
of  depended"  on  Keller  to  watch  for  him;  that  he  knew^ 
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Keller  was  some  distance  away  and  could  not  see  him,  but 
he  trusted  him  a  little  bit  anyway;  that  he  expected  Keller 
and  himself  to  do  the  watching;  that  he  thought  it  possible 
that  some  train  might  come  in,  so  he  was  listening,  and  that 
he  knew  it  was  dangerous;  that  he  expected  putting  on  the 
nut  would  be  a  short  job.  When  he  went  over  he  expected  it 
would  go  quicker. 

It  is  dijBScult  to  escape  the  conclusion  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  this  case.  When 
he  discovered  that  his  work  would  take  more  time  than  he 
anticipated  and  that  he  was  not  in  a  position  where  he  could 
properly  safeguard  himself,  it  was  his  duly  to  either  pro- 
cure the  flags  and  protect  himself  thereby,  or  advise  his 
fellow-workman  of  the  conditions  which  he  found  and  re- 
quest him  to  keep  a  lookout  and  warn  him  of  the  approach 
of  an  engine  on  the  track  upon  which  he  was  at  work.  He 
had  little  reason  to  suppose  that  Keller  was  paying  any  at- 
tention to  him.  If  he  considered  the  work  he  was  called 
upon  to  do  of  such  a  character  in  the  first  instance  that  he 
could  not  look  out  for  himself,  it  was  still  his  duty  to  ask 
for  the  use  of  the  flags,  and,  in  the  event  of  the  refusal  of 
Keller  to  permit  him  to  use  them  or  to  keep  a  lookout  while 
he  was  at  work,  to  decline  to  do  the  work  until  he  was  prop- 
erly protected  in  some  manner.  He  knew  the  work  was  dan- 
gerous and  that  the  rules  of  the  company  explicitly  pro- 
hibited him  from  doing  the  very  thing  he  did  do.  We  do 
not  mean  to  countenance  the  idea  that  the  defendant  could 
make  rules  requiring  the  use  of  flags  and  refuse  to  furnish 
them,  and  then  claim  immunity  because  of  the  rule.  Flags, 
however,  were  furnished,  sparingly  it  is  true,  but  enough,  so 
long  as  the  two  men  worked  upon  the  same  side-track.  The 
plaintiff  did  not  request  the  use  of  these  flags.  If  he  had  so 
requested,  it  is  apparent  he  could  have  taken  them.  N"either 
did  he  request  his  fellow-servant  to  keep  a  lookout.  He 
failed  to  use  means  that  were  at  hand  for  his  protection,  and 
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means  that  reasonable  prudence  on  his  part  would  require 
him  to  take  advantage  of.  The  plaintiff  knew  the  hazard  he 
was  subjecting  himself  to,  and  that  he  was  not  asked  or  ex- 
pected by  his  employer  to  assume  it,  but,  on  the  contrary, 
was  forbidden  so  to  do.  The  contributory  negligence  of  the 
plaintiff  is  fully  as  apparent  in  this  case  as  was  the  neg- 
ligence of  the  decedent  in  Hidien  v.  C.  &  N.  W,  JS.  Co.  107 
Wis.  122,  82  N.  W.  710,  and  the  trial  court  was  right  in 
directing  a  verdict  for  the  defendant 
By  the  Court. — Judgment  affirmed. 


StATB  ex  BEL.  MoClTTBE,  Bespondent,  vs.  WALLSOHLASGEBy 

Village  Clerk,  Appellant 

Tilovember  12—Novemher  27, 1908. 

Ifunloipal  corporations:  Public  improvemenU:  Work  on  streets:  Man- 
ner of  payment:  Contracts:  Bids. 

1.  A  viUage  board  appointed  a  street  commissioner  and  authorized 

him  to  hire  men  and  teams  and  do  general  highway  work  under 
the  orders  of  the  board,  and  the  commissioner  employed  men 
and  teams  by  the  day,  and  proceeded  to  fill  up  holes  and  turn- 
pike the  main  village  street  for  a  distance  of  seventy  rods  with 
gravel  hauled  from  a  pit  owned  by  the  village.  Held,  that  the 
board  had  authority  to  do  this  and  defray  the  expense  out  of 
the  general  highway  funds  of  the  village  created  under  sees. 
911,  912,  Stats.  (1898). 

2.  8ec.  921,  Stats.  (1898),  does  not  prevent  the  repair  of  highways 

by  the  employment  of  men  and  teams  by  day's  work,  even 
though  the  total  expense  of  the  entire  work  may  exceed  fifty 
doUars. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mari- 
nette county:  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
,John  F.  Watermoleth,  and  for  the  respondent  on  that  of 
W.  B,  Quinlan. 

WiNSLOw,  0.  J.  This  is  an  appeal  from  a  judgment 
awarding  a  peremptory  writ  of  mandamus  against  a  village 
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clerk  commanding  him  to  issue  to  the  relator  a  village  order 
for  $49  for  labor  performed  in  graveling  one  of  the  highways 
of  the  village,  the  daim  having  been  duly  presented  and 
allowed  by  the  village  board  before  the  commencement  of 
the  action. 

The  village  was  operating  under  the  general  charter  law, 
and  two  questions  are  presented:  First.  Waa  it  necessary 
to  proceed  by  petition  and  assessment  against  adjoining  prop- 
erly under  sec  905,  Stats.  (1898)  ?  Second.  Was  it  necessary 
that  the  work  be  let  to  the  lowest  bidder  under  sec.  921,  Stats. 
(1898)  ?  Both  questions  were  answered  in  the  negative  by 
the  trial  court,  and  we  think  properly  so. 

The  facts  were  that  the  village  board  appointed  a  street 
commissioner  and  authorized  him  to  hire  men  and  teams 
and  do  general  highway  work  under  the  orders  of  the  board, 
that  the  conmiissioner  employed  the  relator  and  three  other 
men  with  teams  by  the  day,  and  proceeded  to  fill  up  holes 
and  turnpike  up  the  main  street  of  the  village  for  a  distance 
of  seventy  rods  with  gravel  hauled  from  a  pit  owned  by 
the  village,  at  a  total  expense  of  $217.75,  the  relator's  bill 
amounting  to  $49.  Under  the  decision  of  the  court  in 
McCuLlough  v.  Camphelhport,  123  Wi^.  334, 101  N.  W.  709, 
the  village  board  had  authority  to  do  this  and  defray  the 
expense  from  the  general  highway  funds  of  the  village  cre- 
ated by  sees.  911,  912,  Stats.  (1898). 

As  to  the  second  question,  sec.  921,  Stats.  (1898),  provides 
that  "all  contracts  for  the  performance  of  any  work  in  any 
such  village  exceeding  fifty  dollars"  shall  be  let  to  the  lowest 
bidder.  Upon  this  point  it  is  suflBcient  to  say  that  the  board 
made  no  contract  with  the  relator  for  work  exceeding  $50, 
nor  do  we  regard  the  section  as  preventing  the  repair  of 
highways  by  the  employment  of  men  and  teams  by  day's 
work,  even  though  the  total  expense  of  the  entire  work  may 
exceed  $50. 

Bf/  the  Court. — Judgment  affirmed. 


Digitized  by 


Google 


138         SUPKEME  COUET  OF  WISCONSIN.     [Nov. 
Miller  v.  Kimberly  &  Clark  Ck>.  137  Wis.  138. 


MiixEE,  Eespondent,  vs.  Kimbeklt  &  Olabk  Company, 

Appellant 

November  It— November  27,  1908. 

Master  and  servant:  Negligence:  Personal  injuries  to  servant:  Guard- 
ing shafting:  Statutes:  Safe  place  to  work:  Proxim^ite  cause: 
Burden  of  proof:  Contributory  negligence:  Choice  by  servant 
between  dangers:  Trial:  Questions  for  jury, 

1.  In  an  action  for  personal  injuries  received  by  a  servant  it  was 

conceded  that  if  the  master  violated  sec.  1636/,  Stats.  (1898), 
requiring  shafting  "so  located  as  to  be  dangerous  to  employees 
in  the  discharge  of  their  duty"  to  be  "securely  guarded  and 
fenced/'  it  was  guilty  of  negligence  rendering  it  liable  in  the 
action  if  such  negligence  was  the  proximate  cause  of  the  in- 
jury the  servant  received  without  any  want  of  ordinary  care 
on  his  part  contributing  thereto.  Held,  that  the  legislature,  In 
the  proper  execution  of  its  police  power,  having  created  the 
standard  of  the  master's  duty  toward  servants  "in  the  discharge 
of  their  duty,"  the  court  should  not  interpolate  into  the  statute 
the  word  "ordinary"  and  thereby  test  the  master's  conduct  by 
a  different  standard. 

2.  In  such  case  It  appeared  from  the  evidence  that,  although  the 

defective  shafting  was  suspended  so  high  above  the  working 
floor  as  to  be  beyond  the  reach  of  servants  in  the  discharge  of 
their  duties  thereon,  the  servants  had  other  duties,  which  re- 
quired them  occasionally,  as  the  master  must  have  known,  to 
mount  and  walk  upon  timbers  in  the  vicinity  of  the  dangerous 
and  unguarded  shafting.  Held,  that  the  master  ought  reason- 
ably to  have  apprehended  that  the  condition  of  the  shaft  en- 
dangered the  servants  and  was  within  the  statute. 

8.  Where  a  servant  was  Injured  by  having  his  overalls  caught  in 
an  Imperfect  set-collar  on  a  rapidly  revolving  but  unguarded 
shaft,  In  the  absence  of  proof  that  the  set-collar  was  originally 
free  from  th»3  dangerous  defect,  It  is  not  error  to  submit  the 
case  to  the  jury  on  the  question  of  negligence  and  proximate 
cause,  on  the  theory  that  the  shaft  was  to  be  regarded  as  in- 
cluding the  set-collar  and  had  been,  from  the  start,  in  the  con- 
dition it  was  found  on  the  day  of  the  Injury. 

4.  In  such  case,  the  defect  not  being  one  which  affected  the  efficiency 
of  the  device,  nor  necessarily  developed  by  use,  it  was  incum- 
bent upon  the  master.  In  the  first  instance,  to  show  that  the 
Imperfection  did  not  enter  into  the  original  construction,  rather 
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than  on  the  servant  to  prove  there  wba  negligent  failure  to 
repair. 
5.  Where  there  is  conflict  in  the  evidence  as  to  whether  there  were 
reasonable  inferences  rendering  any  other  way  chosen  quite 
as  dangerous  as  that  which  the  servant  followed,  and  the  way 
chosen  was  one  pointed  out  as  the  proper  one  by  the  person  to 
whom  the  master  referred  the  servant  for  instructions  when 
he  commenced  work,  the  trial  court  did  not  err  in  submitting 
the  question  of  contributory  negligence  of  the  servant  to  the 
Jury. 


Appeat,  from  a  judgment  of  the  circuit  court  for  Mar- 
inette county :  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

This  was  a  controversy  between  employee  and  employer 
as  to  whether  an  injury  which  happened  to  the  former  was 
caused  by  actionable  negligence  of  the  latter. 

The  injury  consisted  of  the  breaking  and  severely  wound- 
ing of  plaintiffs  right  leg,  rendering  amputation  above  the 
knee  necessary.  While  he  was  in  the  regular  course  of  his 
employment  in  the  act  of  stepping  ovier  the  uncovered  journal 
end  of  a  shaft  which  was  armed  with  a  safety  set-collar  hav- 
ing the  head  of  the  set-screw  sunk  to  a  level  with  the  ring,  the 
set-collar  being  fixed  to  the  shaft  so  as  to  run  substantially 
in  contact  with  the  inner  end  of  the  box,  the  lower  part  of 
his  overalls  on  the  right  leg  caught  in  a  defect  in  the  collar 
with  the  result  stated.  The  accident  happened  August  11^ 
1906. 

The  claim  of  plaintiff  was  that  defendant  was  actionably 
negligent  in  maintaining  an  uncovered  shaft  and  set-collar 
over  which  employees  were  accustomed  to  pass  in  the  course 
of  their  employment  and  liable  to  be  injured  by  coming  in 
contact  therewith.  Defendant,  by  answer,  put  in  issue  such 
daim  and  pleaded  contributory  negligence. 

There  was  evidence  as  follows :  Plaintiff  was  accustomed 
to  work  about  machinery,  particularly  such  as  was  connected 
with  the  avocation  of  a  blacksmith.  He  was  upwards  of  forty 
years  of  age.    He  had  been  working  for  a  considerable  period 
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of  time  prior  to  the  accideiit  as  a  blacksmith,  in  defendant's 
blacksmith  shop,  during  which  time  he  had  more  or  less  to 
do  with  the  particular  machinery  in  question.  Primarily  his 
duty  was  to  work  at  his  forge,  depending  upon  a  blower  oper- 
ated by  power  transmitted  thereto  by  means  of  machinery  of 
which  that  he  came  in  contact  with  at  the  time  of  the  injury 
was  a  part  He  had  a  helper  whose  duty  was  to  attend  the 
machinery,  but  in  case  of  his  absence  plaintiff  had  to  give 
attention  thereto.  He  was  perfectly  familiar  with  all  of  the 
■conditions  he  was  subjected  to  in  the  course  of  his  employ- 
menty  except  a  breach  in  the  set-collar.  How  long  such  im- 
perfection had  existed  and  whether  defendant  knew  thereof 
prior  to  the  accident,  there  was  no  proof.  There  was  a 
rectangular  oblong  structure  composed  of  four  six-inch 
square  timbers  suspended  above  the  floor  of  the  shop.  Across 
the  narrow  part  of  this  framework,  and  about  midway 
thereof,  there  was  a  shaft  which  ran  in  boxes  at  the  ends  of 
the  shaft  resting  on  blocks  which  in  turn  rested  on  the  frame- 
work so  that  the  shaft  was  some  thirteen  inches  above  the  top  . 
of  the  timber.  The  south  end  of  the  shaft  was  fitted  with  the 
set-collar  aforesaid.  North  of  the  set-collar  there  was  a  trans- 
mission pulley  on  the  shaft  thirty  inches  in  diameter.  At 
the  north  end  of  the  shaft,  set  substantially  up  to  the  box  on 
that  end,  there  was  a  drive  pulley.  It  was  necessary  fre- 
quently to  reach  the  two  boxes  for  the  purpose  of  oiling  them 
and  sometimes  to  reach  the  drive  belt  at  the  northeast 
comer  of  the  framework  in  order  to  throw  such  belt  from  the 
pulley  and  stop  the  machinery.  There  was  other  machinery 
-supported  on  the  framework  so  located  in  connection  with 
belts  that  there  was  a  choice  of  methods  of  reaching  the  points 
mentioned  without  dangerous  interferences.  When  plaintiff 
was  employed  he  was  referred  to  his  assistant  for  infor- 
mation as  to  the  method  of  reaching  and  caring  for  the 
machinery.  He  was  instructed  accordingly.  The  way  the 
assistant  was  accustomed  to  proceed,  and  the  plaintiff  as  well 
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by  the  former's  advice,  was  to  ascend  bj  means  of  a  ladder  to 
the  top  of  the  framework  at  the  west  end,  then  walk  on  the 
timber,  assisted,  if  necessary,  by  taking  hold  of  a  steam  pipe 
suspended  high  enough  to  dear  the  drive  pulley  and  hori- 
zontal with  the  long  way  of  the  framework,  to  the  south  box, 
and,  as  required,  to  the  east  comer  of  the  framework,  thence 
north  to  the  point  of  throwing  off  the  drive  belt  In  case 
of  the  steam  pipe  being  hot  so  as  not  to  admit  of  its  being 
grasped  by  the  bare  hand,  a  hook  was  used  with  which  to  en- 
gage the  pipe,  leaving  the  hand  at  a  safe  distance  therefrom. 
The  thirty-inch  pulley  was  so  near  the  south  timber  that  by 
reason  of  a  joist  set  on  the  south  side  of  the  framework  one 
in  passing  over  the  south  box  to  reach  the  place  for  throwing 
off  the  belt  had  to  go  through  a  passageway  between  the 
pulley  and  the  joist  about  eleven  inches  wide.  On  the  morn- 
ing of  the  day  in  question,  plaintiff,  observing  the  journal  on 
the  drive  end  of  the  shaft  was  heating,  proceeded  in  the 
regular  way  to  the  south  box  with  a  pail  of  water  with  which 
to  cool  the  *Tiot  box."  From  his  position  at  the  south  box  he 
leaned  over  and  poured  water  on  the  north  box.  Finding  that 
he  could  not  seasonably  by  that  means  restore  the  north  box 
to  a  proper  working  condition,  he  started  to  go  south  on  the 
timber  for  the  purpose  of  reaching  the  point  for  throwing  off 
the  drive  belt  In  so  doing  he  lifted  his  right  foot  to  step 
over  the  end  of  the  shaft,  which  was  revolving  at  great  speed, 
whereupon  his  overalls  caught  in  the  imperfection  in  the  set- 
collar  and  he  was  instantly  injured  as  before  indicated. 

The  cause  was  submitted  to  the  jury  with  the  following  re- 
sult: Plaintiff,  while  employed  in  defendant's  mill,  August 
11,  1906,  was  injured  by  having  his  overalls  caught  by  a 
collar  on  the  shafting  that  was  not  guarded.  The  shafting 
was  so  located  as  to  be  dangerous  to  plaintiff  in  the  discharge 
of  his  duties.  The  injury  was  caused  by  failure  to  guard 
the  shafting  and  collar.  There  was  no  want  of  ordinary  care 
on  plaintiff's  part,  aside  from  his  continuing  in  defendant's 
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eiuployment  with  knowledge  of  the  unguarded  shaft  and 
collar,  contributing  to  his  injury.  Eight  thousand  five  hun- 
dred dollars  is  required  to  compensate  plaintiff  for  his  in- 
jury.  Judgment  was  rendered  accordingly. 

For  the  appellant  there  was  a  brief  by  Charles  A.  VUaSj 
attorney,  and  C.  H.  Van  Alstine,  of  counsel,  and  oral  argu- 
ment by  Mr.  Vilas. 

For  the  respondent  there  was  a  brief  by  Eastman  &  Mar- 
tineauj  and  oral  argument  by  P.  ^.  Martineau. 

Maeshaxl,  J.  It  is  conceded,  as  the  fact  is,  that  if  ap- 
pellant violated  sec.  1636;,  Stats.  (1898),  requiring  shafting 
"so  located  as  to  be  dangerous  to  employees  in  the  discharge 
of  their  duty"  to  be  "securely  guarded  or  fenced,"  then  it 
was  guilty  of  negligence  rendering  it  liable  in  this  action  if 
such  negligence  was  the  proximate  cause  of  the  injury  re- 
spondent received  without  any  want  of  ordinary  care  on  his 
part  contributing  thereto. 

It  is  beside  the  case  to  argue,  as  counsel  for  appellant  do  in 
their  brief,  that  the  shaft,  at  the  point  where  the  injury  was 
received,  was  not  so  located  as  to  be  dangerous  to  appellant's 
employees  "in  the  discharge  of  their  ordinary  duties,"  par- 
ticular significance  being  given  to  the  word  "ordinary."  If 
the  employees,  from  the  standpoint  of  the  master  in  the  exer- 
cise of  ordinary  care,  were  required  in  the  course  of  their 
employment  to  go  about  or  over  the  shaft  and  so  come  in  dan- 
gerous proximity  thereto  or  contact  therewith,  whether  the 
duty  was  ordinary  or  exceptional,  the  situation  was  within 
the  statute.  The  law  is  cast  in  general  terms.  We  cannot 
interpolate  into  it  the  word  "ordinary,"  and  test  appellant's 
conduct  by  a  different  standard  than  the  legislature,  in  the 
proper  execution  of  its  police  power,  created.  Such  limita- 
tion upon  the  duty  to  guard  as  might  be  indicated  by  the  word 
"ordinary,"  if  it  were  in  the  statute  modifying  the  word 
"duty,"  the  legislature  manifestly  did  not  intend  should  exist, 
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from  the  fact  that  the  word  was  industriously,  by  amend- 
ment, dropped  from  the  law  as  it  formerly  existed ;  the  words 
"discharge  of  their  duty"  being  substituted  for  "engaged  in 
their  ordinary  duties." 

Again,  it  is  beside  the  case  to  argue,  as  counsel  do,  with 
numerous  supporting  authorities,  that  such  a  statute  as  the 
one  in  question  does  not  apply  where  the  shafting  is  sus- 
])ended  so  high  above  the  working  place  of  the  employees  as 
to  render  it  improbable  that  they  will  come  in  dangerous 
proximity  thereto  in  the  discharge  of  their  ordinary  duties. 
Such  authorities  as  PowalsJce  v.  Cream  City  B.  Co.  110  Wis. 
461,  86  K  W.  153;  Cobb  v.  Welcher,  75  Hun,  283,  26  N. 
Y.  Supp.  1068 ;  Dillon  v.  National  C.  T.  Co.  181  K  Y.  215, 
73  N.  E.  978,  and  the  like,  upon  which  counsel  rely,  at  this 
point,  are  all  very  good  in  their  Intimate  field.  They  apply 
to  a  situation  where  the  employees  would  have  to  so  depart 
from  their  ordinary  movements  in  performing  their  work,  in 
order  to  reach  the  dangerous  machinery,  that  no  one  in  the 
•exercise  of  ordinary  care  would  be  likely  to  anticipate  such 
an  occurrence;  as  where  a  shaft  is  so  located  at  a  consider- 
able distance  above  the  level  reached  under  any  circumstances 
likely  to  occur,  by  employees  whose  duties  are  performed 
while  standing  or  moving  about  on  the  floor.  The  mere  fact, 
in  such  a  case,  that  an  employee  might  possibly  ascend  to  the 
shaft  by  means  of  a  ladder  or  otherwise,  for  something  of  an 
exceptional  nature,  does  not  locate  such  shaft  within  the 
meaning  of  the  statute.  As  said  in  the  Powalske  Case, 
"where  a  danger  is  so  located  that  a  person  must  necessarily 
go  out  of  his  ordinary  course,  or  any  course  which  he  might 
be  reasonably  expected  to  take,  in  order  to  reach  it,  ordinary 
care  and  prudence  on  the  part  of  another,  who  is  in  duty 
bound  to  guard  him  from  personal  injury  within  the  scope 
ol  the  risk  to  be  reasonably  apprehended  therefrom,  does  not 
require  it  to  be  guarded." 

The  statute  does  not  require  the  employer  to  anticipate 
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every  possible  danger  to  employees;  as  that  one  might  for 
some  purpose  not  reasonably  to  be  foreseen  go  to  an  un- 
covered shaft  suspended  twelve  feet  or  more  above  the  work- 
ing floor.  So,  as  indicated  in  the  case  cited,  "if  it  would  not 
be  reasonable  to  say,  on  the  facts  of  this  case,  that  the  shaft- 
ing in  question  was  so  located  that  respondent,  in  the  exercise 
of  that  care  for  the  safety  of  its  employees  which  is  con- 
templated by  the  statute,"  that  is  in  the  exercise  of  ordinary 
judgment,  under  the  circumstances,  ought  to  have  appre- 
hended that  it  might  cause  a  personal  injury  to  some  one  of 
them,  there  was  no  violation  of  the  statutory  duty  by  failure 
to  guard  the  shaft;  the  question  of  fact,  of  course,  being  for 
the  jury,  if,  upon  the  evidence,  different  minds  might  reason- 
ably come  to  different  conclusions  in  respect  thereto. 

What  has  been  said,  in  view  of  the  undisputed  fact  appear- 
ing by  the  statement,  shows  that  there  was  evidence  to  go  to- 
the  jury  as  to  whether  appellant  breached  its  statutory  duty 
or  not,  which  disposes  of  counsel's  first  and  most  significant 
contention.  Although  the  shaft  was  supported  so  far  above- 
the  working  floor  as  to  be  beyond  the  reach  of  employees  in 
the  discharge  of  their  duties  thereon,  they  had  others,  which 
required  them  occasionally,  as  appellant  must  have  known,  to 
mount  and  walk  upon  the  suspended  timber  in  the  vicinity  of 
the  uncovered  shaft,  armed  with  the  defective  collar  that  was 
an  essential  part  thereof.  As  regards  such  duties  the  danger 
was  rather  greater,  on  account  of  the  imperfect  set-collar, 
than  it  would  have  been  had  the  shaft  rested  upon  supports 
raising  it  a  foot  or  two  above  the  floor.  Such  being  the  case, 
there  was  fair  ground  for  holding  appellant  ought  reasonably 
to  have  apprehended  that  the  condition  of  the  shaft  endan- 
gered the  safety  of  employees,  and  was  within  the  statute. 

The  second  proposition  presented  for  consideration  is  that 
the  defect  in  which  respondent's  overalls  was  caught  was  the- 
proximate  cause  of  the  accident,  instead  of  failure  to  comply 
with  the  statutory  requirement,  and  the  finding  of  the  jury 
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on  that  branch  of  the  case  is  without  support,  since  the  ques- 
tion in  regard  thereto  was  directed  to  the  uncovered  shaft, 
instead  of  the  imperfections  in  the  set-collar,  which,  accord- 
ing to  the  evidence,  did  the  mischief,  and,  for  aught  that 
appears,  may  have  existed  for  so  short  a  time  that  want  of 
ordinary  care  on  the  part  of  appellant  could  not  be  predicated 
thereon,  there  being  no  evidence  to  charge  it  with  actual 
knowledge  thereof.  That  at  first  blush  seemed  difficult  to 
meet.  Probably,  had  it  not  been  for  the  condition  of  the 
set-collar,  the  accident  would  not  have  happened.  It  may  be 
that,  if  proof  had  been  produced  that  the  collar  was  originally 
free  from  the  dangerous  defect,  it  would  have  been  incum- 
bent on  respondent  to  prove  actual  or  constructive  knowledge 
of  such  defect 'for  a  sufficient  length  of  time  before  the  acci- 
dent to  have  enabled  appellant  to  remedy  the  sama  The  col- 
lar, SB  indicated,  was  essentially  a  part  of  the  shaft  While 
there  was  no  proof  as  to  how  long  the  defect  had  existed  there 
was  none  that  it  did  not  characterize  the  original  construction. 
It  was  a  defect,  so  far  as  appears,  which  did  not  affect  the 
efficiency  of  the  device  or  necessarily  develop  by  use.  It 
was  incumbent  on  appellant,  in  the  first  instance,  to  show 
that  the  imperfection  did  not  enter  into  the  original  con- 
struction, rather  than  on  respondent,  as  the  case  stood,  to 
prove  there  was  negligent  failure  to  repair.  So  it  was  proper 
to  send  the  case  to  the  jury  on  the  question  of  negligence 
and  that  of  proximate  cause  as  well,  on  the  theory  that  the 
shaft  was  to  be  regarded  as  including  the  setrcollar  and  hav- 
ing been,  from  the  start,  in  the  condition  it  was  found  on  the 
day  of  the  accident 

The  next  proposition  submitted  for  consideration  is:  Was 
the  respondent  guilty  of  contributory  negligence,  as  a  mat- 
ter of  law,  in  starting  from  his  position  near  the  uncovered 
shaft  to  go  to  the  point  for  throwing  off  the  belt,  taking  a 
course  which  required  him  to  step  over  and  come  in  dose 
proximity  to  the  point  of  danger,  instead  of  one  safely 
Vol.  137  —  10 
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distant  therefrom.  The  claim  on  this  branch  of  the  case  is 
that  there  was  an  obviously  safe  course  which  respondent 
might  have  taken,  and  yet  he  carelessly  chose  another  and  an 
unsafe  way.  If  that  were  unmistakably  borne  out  by  the  evi- 
dence, it  would  be  difficult  to  avoid  reaching  the  oonf»lu9ion 
for  which  counsel  for  appellant  contend.  The  infirmity  is  in 
this :  There  is  considerable  conflict  as  to  whether  there  were 
not  interferences  rendering  any  other  way  than  the  one 
chosen,  quite  as  dangerous  as  that,  while  the  evidence,  as  in- 
dicated in  the  statement,  conclusively  shows,  or  tends  to 
show,  that  respondent  proceeded  in  the  way  pointed  out  to 
him  as  the  proper  one  by  the  person  to  whom  he  was  referred 
for  instructions  when  he  commenced  work.  In  that  situation 
it  cannot  be  rightly  held  that  the  court  erred  in  submitting 
the  question  of  contributory  negligence  to  the  jury.  At  least 
there  was  room  for  different  minds  to  reasonably  differ  in 
respect  to  the  matter,' which  by  familiar  rules  required  in- 
terference by  the  jury  to  properly  determine  the  controversy. 
It  is  not  entirely  clear  but  that,  since  the  way  respondent 
took  was  not  so  obviously  and  imminently  dangerous  that 
one  could  not  reasonably  submit  himself  thereto  without  ex- 
pecting he  would  probably  be  injured,  and  he  proceeded  as 
he  and  his  helper,  who  had  been  pointed  out  to  him  by  the 
master  as  experienced  in  the  matter,  had  been  accustomed  to, 
the  major  probabilities,  at  least,  are  clearly  against  contrib- 
utory negligence. 

At  this  point  counsel  refer  to  such  authorities  as  Sladky  v. 
Marinette  L.  do.  107  Wis.  250,  83  K  W.  514,  and  Connors 
V,  Merchants'  Mfg.  Co.  184  Mass.  466,  69  K  E.  218,  holding, 
as  a  rule,  that  if  an  employee  omits  to  pursue  the  usual  and 
safe  way,  voluntarily  taking  another  and  unsafe  way,  which 
by  the  negligence  of  the  master  is  left  open  to  him,  he  is  guilty 
of  contributory  negligence.  That  seems  to  result  from  an  ex- 
cursion outside  the  case  in  hand.  The  evidence  at  least  tends 
to  show  that  the  usual,  not  the  unusual,  way  was  chosen,  and 
is,  at  the  best  for  appellant,  conflicting  as  to  whether  it  was 
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not  as  safe,  ixi  view  of  all  the  interferences  existing,  as  any, 
though  some  other  way  would  have  avoided  the  particular 
danger  which  caused  the  accident. 
By  the  Cov/rt. — The  judgment  is  affirmed. 


DoBNER  and  others,  Appellants,  vs.  School  District  No.  5 
IN  THE  Town  of  Luxemburg,  and  others.  Respondents. 

November  IS— November  21,  1908, 

SchooU  and  school  districts:  Members:  Right  to  maintain  actions: 
Bquity:  Enforcement  of  legal  rights:  Letches:  Maintenance  of 
schools:  District  officers:  Liability:  Authority  to  lease  parochUa 
school  building. 

1.  Although  the  right  of  a  member  of  a  corporation  to  invoke  the 

interference  of  a  court  of  equity  to  practically  coerce  the  cor- 
poration to  enforce  its  legal  rights  against  its  officers  exists, 
equitable  considerations  guide  and  control  in  granting  or  with- 
holding relief. 

2.  A  court  will  not  coerce  the  enforcement  of  a  strict  legal  right, 

however  clear,  If  thereby  injustice  and  inequity  will  be  done. 

3.  A  court  of  equity  may  and  should  refuse  to  upset  consummated 

and  contemplated  transactions  to  the  hurt  of  those  who  have 
acted  in  good  faith  at  the  suit  of  a  plaintiff  who,  by  laches  or 
failure  to  protest  upon  opportunity  before  the  acts  were  done, 
has  induced  or  justified  belief  that  he  acquiesced  in  and  ap- 
proved the  acts. 

4.  Where  plaintiffs  and  all  other  taxpayers  of  a  school  district  have 

been  cognizant  of  the  manner  of  conducting  a  district  school, 
and  the  electors  of  the  district  each  year  have  been  informed 
that  money  had  been  spent  for  the  purpose  of  maintaining 
sectarian  instruction,  and,  without  protest  from  any,  at  each 
annual  meeting  directed  like  expenditures  for  the  ensuing  year, 
and.  on  the  faith  of  such  acquiescence,  believing  that  the  tax- 
payers approved,  the  school  district  officers  parted  with  the  dis- 
trict's money,  plaintiff^  at  least  cannot  equitably  ask  that  such 
officers  be  compelled  to  repay  the  amounts  expended. 

5.  Under  sees.  423.  430,  Stats.  (1898),  and  the  affirmative  grant  of 

powers  therein  contained,  fairly  and  reasonably  construed,  a 
school  district  may  maintain  a  common  school  in  a  parochial 
school  building  and  its  discretion  in  that  regard  should  not 
be  controlled  by  the  courts. 


Digitized  by 


Google 


148        SUPKEME  COUKT  OF  WISCONSIN.     [Nov. 
Dorner  v.  School 'District,  137  Wis.  147. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

The  defendant  school  district,  for  a  period  of  about  twenty 
years,  rented  from  the  defendant  Congregation  of  the  Im- 
maculate Conception,  a  Roman  Catholic  church  corporation, 
certain  rooms  in  its  school  building  and  expended  the  school 
moneys  of  the  district  in  paying  teachers  to  conduct  schools 
therein,  and  also  paid  certain  small  amounts  for  fuel,  clean- 
ing, and  the  like.    The  building  had  been  erected  for  the  pur- 
poses of  a  parochial  school  by  said  church  corporation,  and 
the  rest  of  the  rooms  therein  not  rented  by  the  district  were 
used  to  maintain  the  parochial  school,  and  the  public  school 
conducted  in  the  rooms  rented  by  the  school  district  was 
characterized  by  certain  religious  ceremonies,  in  that  certain 
distinctive  prayers  of  the  Catholic  Church  were  said  at  in- 
tervals throughout  the  school  day,  church  hymns  were  sung, 
and  the  teachers  were  nuns  specially  designated  to  the  service 
by  the  superior  of  a   Catholic  sisterhood  to  which   they 
belonged.     In  addition  the  scholars  prior  to  school  hours 
quite   uniformly   attended   distinctively   religious   teaching 
in  the  adjoining  church,   and   the  school  was   suspended 
to   enable   their   attendance   upon  weddings   and   funerals 
in  the   church.      The   pupils   were   all   children  of   Catt- 
olic   parents,   members   of   the   church   congregation,   with 
occasional  exceptions  of  one  or  two  at  various  times  dur- 
ing said  twenty  years.     The  plaintiffs,  members  of  the  con 
gregation,  but  also  residents  and  taxpayers  of  the  district,  on 
behalf  of  themselves  and  others  similarly  situated,  brought 
this  action  to  enjoin  the  school  board  and  district  from  per- 
sisting in  maintaining  the  public  school  of  the  district  in 
such  manner  and  from  paying  out  any  moneys  of  the  district 
for  such  purposes,  and  also  to  recover  in  behalf  of  the  dis- 
trict all  sums  paid  for  maintenance  of  such  school  from  the 
said  church  corporation  and  from  the  members  of  the  school 
board. who  had  joined  in  paying  it  out     The  trial  court 
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found  that  the  school  so  conducted  had. at  all  times  heen  per- 
vaded and  characterized  hy  sectarian  instruction  contrary  to 
law,  and  granted  injunction  against  continued  maintenance 
thereof,  but  held  that  it  was  within  the  power  of  the  school 
district  and  board  to  rent  rooms  as  they  deemed  wise  for  the 
maintenance  of  a  distinctively  public  school,  and  therefore  re- 
fused to  enjoin  the  maintenance  thereof  in  the  parochial 
school  building.  With  regard  to  the  moneys  expended  prior 
to  the  conmienoement  of  the  suit,  he  held  that  the  plaintiffs 
and  all  members  of  the  school  district  had  at  all  times  had 
full  knowledge^  both  before  and  immediately  after  the  fact, 
of  the  manner  in  which  the  school  was  conducted  and  of  the 
expenditure  of  the  school  district  moneys  for  the  purposes 
aforesaid,  and  that,  having  made  no  objection,  they  were 
^ilty  of  laches  such  a&  to  warrant  the  court  in  denying  the 
prayer  for  the  repayment  of  moneys  expended  for  services 
rendered  in  good  faith  and  with  the  tacit  approval  and 
acquiescence  of  aU  interested  parties.  The  plaintiffs  appeal 
from  those  parts  of  the  judgment  which  deny  injunction 
against  maintenance  of  a  public  school  in  the  parochial  school 
building  and  deny  recovery  from  the  church  corporation  and 
from  the  members  of  the  school  board  of  the  moneys  paid  out 
for  teachers'  salaries  and  other  expenses  of  the  school  main- 
tained heretofore. 

For  the  appellants  there  was  a  brief  by  Cody,  Strehlow  & 
Joseph,  and  oral  argument  by  M.  H.  Strehlow, 

For  the  respondents  there  was  a  brief  by  Wigman,  Martin 
d  Martin,  and  oral  argument  by  P.  E.  Martin. 

Dodge,  J.  But  two  questions  arise  upon  this  appeal, 
and  they  rather  narrow  ones.  The  very  important  questions 
as  to  what  acts  may  constitute  the  giving  or  allowing  sectarian 
instruction  such  as  is  prohibited  in  public  schools  by  sec.  3, 
art.  X,  Const,  and  whether  the  acts  done  in  the  instant  case 
are  within  that  inhibition,  are  treated  in  an  able  and  exhaust- 
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ive  opinion  by  the  trial  court,  but  are  not  presented  by  the  ap- 
peal. We  are  therefore  to  start  with  the  fact  that  for  nearly 
twenty  years  the  school  officers  have  annually  paid  school  dis- 
trict moneys  for  support  of  a  school  where  sectarian  instruc- 
tion was  permitted.  The  question  whether  such  payments- 
were  so  imlawful  that  the  school  district^  as  a  corporation^ 
might  maintain  an  action  at  law  to  recover  them  back  from 
the  recipients,  or  for  damages  against  the  district  officers  and 
their  confederates  for  dissipating  the  school  funds,  was  not 
decided,  but  affirmative  answer  was  hypothetically  assumed 
by  the  trial  court,  as  also  that  the  district  will  not  bring  any^ 
such  action. 

The  right  of  a  member  of  a  corporation  to  invoke  tlie  inter- 
ference of  a  court  of  equily  to  practically  coerce  the  reluctant 
corporation  to  enforce  its  legal  rights  against  its  officers  and 
their  confederates  is  abundantly  established  by  our  deci- 
sions. Frederick  v.  Douglas  Co.  96  Wis.  411,  71  N.  W. 
198 ;  Webster  v.  Douglas  Co.  102  Wis.  181,  77  N.  W.  886,  78 
N.  W.  451;  NoHhem  T.  Co.  v.  Snyder,  113  Wis.  516,  80 
N".  W.  460.  But,  since  the  application  must  be  to  a  court 
of  equity,  equitable  considerations  will  guide  and  control  in 
granting  or  withholding  relief.  The  court  will  not  coerce  the- 
enforcement  of  a  strict  legal  right,  however  clear,  if  thereby 
injustice  and  inequity  will  be  done.  In  development  of  this 
rule  it  is  well  settled  that  a  court  of  equity  may  and  should 
refuse  to  upset  consummated  and  completed  transactions  to 
the  hurt  of  those  who  have  acted  in  good  faith  at  the  suit  of 
plaintiffs  who,  by  laches  or  failure  to  protest  upon  oppor- 
tunity before  the  acts  were  done,  have  induced  or  justified 
belief  that  they  acquiesced  in  and  approved  such  acts.  Helms 
V.  McFadden,  18  Wis.  191 ;  Cross  v.  Bowker,  102  Wis.  497, 
78  N.  W.  564 ;  Frederick  v.  Douglas  Co.  96  Wis.  411,  425,  71 
ST.  W.  798 ;  McCann  v.  Welch,  106  Wis.  142,  151,  81  K  W. 
996.  This  rule  was  applied  by  the  circuit  court,  who  found 
as  facts  that  plaintiffs  and  all  other  taxpayers  had  been. 
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cognizant  of  the  manner  of  conducting  the  schcol,  and  that 
the  electors  of  the  district  each  year  had  been  informed  that 
the  money  had  been  spent  for  such  purpose,  and,  without  pro- 
test from  any,  at  each  meeting  directed  like  expenditures  for 
die  ensuing  year.  Such  finding  is  not  antagonized  lr;r  any 
clear  preponderance  of  evidence.  On  the  faith  of  such 
acquiescence,  believing  that  all  taxpayers  approved,  the  de- 
fendant officers  have  parted  with  the  money,  and,  quite  ob- 
viously, must  lose  it  if  compelled  to  reimburse  the  district 
These  plaintiffs  at  least  cannot  equitably  ask  that  the  defend- 
ants so  suffer  for  acts  induced  and  invited  by  plaintiffs'  own 
conduct. 

2.  We  find  no  error  in  the  trial  court's  refusal  to  enjoin 
the  district  and  board  from  maintaining  a  common  school 
in  the  parochial  school  building.  Incidentally  it  may  be 
noted  that  there  is  no  prayer  for  such  specific  relief,  but  the 
court  considered  the  question,  and  we  will  not  rest  upon  that 
defect  in  the  pleadings.  Inferentially,  at  leasts  every  school 
district  is  conmianded  to  maintain  a  common  school,  for  it 
shall  be  put  out  of  existence  if  it  does  not  Sec.  423,  Stats. 
(1898).  True,  this  district  owns  a  schoolhouse,  twenty-eight 
feet  by  eighteen,  which  is  obviously  wholly  inadequate  for  a 
conmion  school  free  to  all  the  200  or  more  scholars  of  tlie 
district  Non  constat  anything  in  the  record  or  evidence  it 
may  be  wholly  unable  to  construct  a  more  commodious  one. 
The  school  district  has  express  power  to  vote  a  tax  to  hire  a 
schoolhouse.  Subd.  5,  sec  430,  Stats.  (1898).  The  school 
board  are  empowered,  when  directed  by  the  electors,  in  the  al- 
ternative to  purchase  or  lease  a  site  for  a  schoolhouse  and  to 
build,  hire,  or  purchase  a  schoolhouse  and  to  soil  and  convey 
any  site  for  schoolhouse,  the  property  of  the  district.  Sec. 
430,  Stats.  (1898).  We  find  nothing  either  in  the  expression 
or  policy  of  the  statutes  to  prevent  the  school  district  in  meet- 
ing assembled  or  the  school  board  from  hiring  a  building  or 
part  of  a  building  in  which  to  maintain  the  public  school,  not 
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even  though  the  district  may  already  have  a  schoolhouse  and 
the  hiring  may  be  by  way  of  accommodation  for  overflow  in 
excess  of  the  accommodations  of  the  schoolhouse  so  owned. 
Hence  we  think  that  the  afltanative  grant  of  powers  above 
mentioned,  fairly  and  reasonably  construed,  is  sufficient  to 
enable  the  district  to  maintain  a  common  school  in  the  pare- 
chial  school  building  and  its  discretion  in  that  regard  should 
not  be  controlled  by  the  court 

We  are  convinced  that  in  the  respects  assailed  by  appeal 
the  judgment  is  correct 

By  the  Covrt. — Judgment  affirmed. 


P.  O.  Hood  &  CoMPAirr,  Appellant^  vs.  Gibasd  Luhbxb 
Company,  Respondent 

Vovemher  IS—Novemher  «7,  1908, 

Oontrada  ly  correspondence:  Meeting  of  mindi. 

A  contract  claimed  to  arise  from  an  offer  and  acceptance  In  let- 
ters is  to  be  interpreted  and  applied  In  the  light  of  the  facta 
as  understood  by  the  parties,  and  when  the  minds  of  the  par- 
ties to  the  transaction  did  not  come  to  an  agreement  on  the 
subject  of  the  interest  in  the  property  to  be  embraced  in  the 
contract,  no  contract  resulted. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marinette 
county:  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  on  contract  The  plaintiflf 
claims  the  contract  is  expressed  in  the  following  letters.  De- 
fendant wrote  plaintiff  as  follows : 

"Menominee,  Mich.,  10-11-1907. 
""F.  0.  Hood  &  Co.,  Crystal  Falls,  Mich. 

"Gentlemen :  Referring  to  the  conversation  which  your  Mr. 
Griswold  had  with  the  writer  when  in  this  office  recently, 
would  say  that  our  !Mr.  J.  W.  Wells  has  returned  to  the  city 
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and  wishes  to  make  you  this  proposition :  We  will  either  buy 
your  interest  in  sections  29  and  33,  42-33  for  $3,566.25,  or 
will  sell  you  our  interest  for  $1,188.75.  Please  let  us  know 
your  pleasure  in  the  matter.     Yours  truly, 

"GlEABD  LlJMBEB  CoMPANY. 

"A-C.  W.    E.  A-M." 

Plaintiff  replied  as  follows : 

*Tentoga,  Iron  County,  Mich.,  October  16th,  1907. 
"Oirard  Lumber  Company,  Menominee,  Michigojw 

"Gentlemen:  We  are  in  receipt  of  your  favor  of  October 
11th  offering  us  $3,566.25  for  our  interest  in  section  29  and 
33—4:2-33.  We  accept  this  offer  and  are  tonight  forwarding 
the  First  IsTational  Bank  of  Menominee  papers  covering  our 
interest,  with  sight  draft  $3,566.25  attached.  Yours  re- 
spectfully, F.  G.  Hood  &  Co." 

The  defendant  denies  the  contract,  and  relies  on  other 
parts  of  the  transaction  as  showing  that  no  contract  was  made 
as  plaintiff  alleges.  Plaintiff  offered  a  deed  of  the  land  in 
section  29  and  a  bill  of  sale  of  the  timber  in  section  33,  based 
on  a  license  to  cut  the  timber.  This  was  the  extent  of  plaint- 
iff's interest  in  these  sections.  Mr.  Griswold  testified  that  in 
the  conversation  with  defendant's  oflBcer,  referred  to  in  the 
above  letter,  he  told  the  officer  that  the  plaintiff  owned  the 
timber  in  section  83.  Subsequently  he  testified  that  he  had 
iufomied  this  officer  in  this  conversation  of  plaintiff's  exact 
interest.  The  officer  of  the  defendant  with  whom  this  con- 
versation was  held  testified  that  Mr.  Griswold  told  him  that 
the  plaintiff  owned  a  three-quarters  interest  in  the  fee  to  the 
lands  in  section  33.  On  July  18,  1907,  defendant  wrote 
plaintiff,  stating  that  they  would  like  to  buy  plaintiff's  in- 
terest in  the  lands  in  "42—33  in  which  we  [defendants]  own 
an  undivided  interest."  Plaintiff  replied  that  they  would 
have  the  timber  estimated,  and  "we  [plaintiffs]  will  give 
you  our  price  on  the  three-quarter  interest  which  we  own." 
On  September  16,  1907,  defendant  wrote  Mr.  Watson,  plaint- 
iff's attorney,  asking  that  he  have  the  plaintiff  make  them  an 
offer  "at  which  they  will  either  buy  or  sell  their  interest  or 


Digitized  by 


Google 


154        SUPEEME  COURT  OF  WISCOXSIX.     [Xov. 
F.  G.  Hood  &  Co.  V.  Girard  Lumber  Co.  137  Wis.  152. 

our  interest"  in  the  lands  involved  in  ciie  controversy.  Wat- 
son replied,  stating  that  he  had  acted  upon  the  suggestion  in 
defendant's  letter  and  was  authorized  to  make  an  offer. 
After  stating  the  offer  he  says :  "My  client  does  not  own  any 
interest  in  the  soil  in  the  lands  in  section  33,  but  holds  a 
deed  to  a  three-fourths  interest  in  the  timber  thereon."  De- 
fendant replied  to  Mr.  Watson,  declining  the  offer  and  mak- 
ing the  offer  contained  in  the  letter  of  October  11,  1907,  as 
given  above.  The  evidence  showed  that,  after  the  receipt  of 
the  instruments  of  transfer  by  the  bank,  the  defendant  wrote 
plaintiff,  desiring  that  the  instruments  be  so  drawn  as  to 
state  the  separate  consideration  for  each  section,  and  object- 
ing to  the  instrument  conveying  the  property  in  section  33  be- 
cause plaintiff  thereby  did  not  offer  to  convey  an  absolute 
title  but  only  a  lease  to  cut  timber.  Plaintiff  complied  with 
the  request  for  instruments  which  should  state  the  separate 
consideration  for  each  section.  At  the  conclusion  of  the 
evidence  the  court  directed  a  verdict  in  favor  of  the  defend- 
ant   This  is  an  appeal  from  the  judgment. 

For  the  appellant  there  were  briefs  by  W.  B.  Qtdnlan,  and 
oral  argument  by  H.  T,  Scudder. 

For  the  respondent  there  was  a  brief  by  Eastman  dc  Mar- 
tineauj  and  oral  argument  by  P.  A.  Martineau. 

SiEBECKER,  J.  It  is  obvious  that  defendant's  letter  of 
October  11,  1907,  offering  to  purchase  plaintiff's  interest  in 
the  lands,  referred  to  prior  negotiations  which  formed  the 
basis  of  the  offer.  A  reference  to  these  negotiations  shows 
that  defendant's  offer  rested  on  an  understanding  that  plaint- 
iff's interest  in  the  lands  and  timber  amounted  to  absolute 
ownership.  It  also  appears  that  plaintiff  in  these  prior  nego- 
tiations asserted  that  it  owned  the  fee  to  the  land  in  section 
29  and  owned  a  three-fourths  interest  in  the  timber  in  section 
33,  while  in  fact  its  interest  in  the  timber  on  section  33  was 
only  a  license  to  cut  and  remove  the  timber  within  three 
vears. 
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The  offer  and  the  acceptance  in  the  letters  must  be  inter- 
preted and  applied  in  the  light  of  the  facts  as  understood  by 
the  parties.  When  so  considered  it  is  manifest  that  the  minds- 
of  the  parties  never  met  upon  the  terms  of  an  agreement  for 
the  purchase  and  sale  of  plaintiff's  actual  interest  in  th& 
premises.  The  offer  of  the  defendant  referred  to  an  interest 
in  plaintiff  as  set  out  in  the  prior  negotiations  between  the 
parties,  while  plaintiff  asserts  that  its  acceptance  embraced 
only  such  interest  as  it  actually  owned.  Under  these  circum- 
stances the  transaction  does  not  show  an  agreement  as  plaint- 
iff avers.  It  is  fundamental  to  a  valid  contract  that  the 
minds  of  the  parties  meet  and  agree  upon  its  terms.  The 
minds  of  the  parties  to  this  transaction  did  not  come  to  an 
agreement  on  the  subject  of  the  interest  in  the  property  to  be 
embraced  in  the  contract,  and  hence  no  contract  was  made 
for  the  sale  and  transfer  of  plaintiff's  interest  in  the  prop- 
erty. The  holding  of  the  trial  court  to  that  effect  is  correct- 
By  the  Court. — Judgment  affirmed. 


Campshuse,  by  guardian  ad  litem.  Appellant,  vs.  STAjroAED- 
MANTTFACTtTBiNG  CoMPANY,  Respondent. 

November  IS—Novemher  27,  1908, 

Matter  and  servant:  Personal  injuries  to  servant:  Negligence:  Con- 
tributary  nisgligence:  Assumption  of  risk:  Bpedal  verdict:  In- 
consistent answers:  Appeal  and  error:  Findings,  when  dis- 
turbed. 

1.  In  actions  for  personal  injuries  caused  by'  the  negligence  of  the 

defendant,  while  there  may  be  similarity,  and  even  equivalency, 
of  assumption  of  risk  with  contributory  negligence,  they  are 
not  absolutely  identical  for  all  purposes  and  under  all  circum- 
stances. 

2.  In  a  special  verdict  separate  questions  relative  to  assumption  of 

risk  and  relative  to  contributory  negligence  should.  In  a  case 
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where  the  evidence  presents  auch  separate  conditions,  be  sub- 
mitted, unless  these  two  subjects  are  grouped  by  the  charge 
under  a  question  relative  to  contributory  negligence. 
:3.  Where  such  two  questions  are  so  grouped,  separate  questions 
need  not  be  submitted  unless  requested  by  the  party  entitled  to 
make  such  request. 

4.  The  rule  that  separate  questions  upon  assumption  of  risk  and 

contributory  negligence  should,  in  a  proper  case  and  when  re- 
quested, be  submitted  to  the  Jury,  is  only  Justified  on  the 
ground  that  the  jury  would  be  authorized  to  find  or  might  find 
different  answers  to  each  of  the  two  questions,  which  answers 
would  not  necessarily  be  inconsistent.  The  question  of  incon- 
sistency depends  upon  the  evidence  in  the  particular  case  con- 
sidered with  reference  to  the  questions  submitted  or  with  ref- 
erence to  the  instructions  given,  or  with  reference  to  both. 

5.  In  such  case,  if  no  other  "form,"  "phase,"  or  "species"  of  con- 

tributory negligence  than  assumption  of  risk  Is  shown  by  the 
evidence,  different  answers  to  separate  questions  may  be  in- 
consistent; but  if  there  is  evidence  tending  to  show  contribu- 
tory negligence  as  distinguished  from  assumption  of  risk,  and 
also  from  that  "phase,"  "form,"  or  "species"  of  contributory 
negligence  called  "assumption  of  risk,"  then  different  answers 
are  not  necessarily  inconsistent. 
•6.  Where,  in  an  action  by  a  servant  for  personal  injuries,  the  ap- 
pellate court  cannot  say  on  the  evidence,  as  matter  of  law,  that 
there  was  or  was  not  contributory  negligence  as  charged,  and 
the  jury  on  sufficient  evidence  have  found  plaintiffs  assump- 
tion of  the  risk,  such  finding  is  decisive  against  the  plaintiff's 
right  to  recover. 

Appeal  from  a  judgment  of  tlie  circuit  court  for  Oconto 
county:  S.  D.  Hastings,  Circuit  Judgo,     Affirmed. 

Action  for  personal  injuries. 

For  the  appellant  the  cause  was  submitted  on  the  brfef  of 
Classon  &  Frank. 

For  the  respondent  there  was  a  brief  signed  by  C.  (7. 
Cannon,  attorney,  and  C.  B.  Bird,  of  counsel,  and  oral  argu- 
ment by  Mr.  Bird, 

Timlin,  J.  There  was  a  special  verdict  by  which  the 
jury  found  the  negligence  of  the  defendant  in  permitting  a 
saw  to  be  used  in  its  shop  and  factory  without  a  guard  or 
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hood  over  it  This  negligence  caused  the  injury.  It  was 
then  found  that  the  plaintiff  did  not  know,  at  the  time  of  his 
injury,  that  there  was  danger  of  -aerious  injury  resulting  to 
him  from  the  use  of  the  saw  without  a  cover  over  it;  but  by 
the  seventh  question  that  the  plaintiff  ought,  in  the  exercise 
of  ordinary  care,  to  have  reasonably  anticipated  that  there 
was  danger  of  serious  injury  resulting  to  him  from  the  use  of 
the  saw  without  a  cover  on  it.  At  the  same  time,  by  the  ninth 
question,  the  jury  found  that  there  was  no  want  of  ordinary 
care  on  the  part  of  the  plaintiff  which  contributed  to  his  in- 
jury. Upon  motion  the  circuit  judge  found  the  seventh 
question  sufficient  to  charge  the  plaintiff  with  notice  or 
knowledge  of  the  danger,  and  therefore  that  plaintiff,  by 
continuing  to  work  with  the  saw,  assumed  this  risk  of  his 
employment.  On  defendant's  motion  the  court  changed  the 
answer  to  the  ninth  question  from  "no"  to  "yes,"  and  gave 
judgment  on  the  verdict  so  changed,  dismissing  the  com- 
plaint. He  pointed  out  that  in  the  charge  to  the  jury  he 
had  separated  the  questions  of  contributory  negligence  and 
assumption  of  risk,  referring  the  latter  to  the  sixth  and 
seventh  questions  and  the  former  to  the  ninth  question.  He 
therefore  gave  the  answer  to  the  seventh  question  a  pre- 
ponderating effect  over  the  answer  to  the  ninth  question  and 
held  there  was  a  legal  inconsistency  between  these  answers, 
and  therefore  changed  the  answer  to  the  ninth  question,  as 
stated.  It  is  claimed  by  the  appellant  that  the  seventh  ques- 
tion is  really  narrower  than  the  circuit  judge  thought  it,  and 
that,  properly  construed,  it  relates  merely  to  danger  of  getting 
in  actual  contact  with  the  saw  and  not  to  the  danger  of  work- 
ing around  the  saw  in  this  condition,  and  therefore  not  in- 
consistent We  do  not  see  how  the  language  of  this  question 
above  referred  to  can  be  so  limited,  and  reject  this  con* 
struction. 

The  appellant's  next  point  is  that  the  court  should  have  set 
aside  the  verdict  as  inconsistent  and  granted  a  new  trial  in- 
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«tead  of  changing  the  answer  to  the  ninth  question,  and  on 
this  point  he  cites  Darcey  v.  Farmers'  L.  Co.  87  Wis.  245,  68 
K  W.  382,  and  Deisenrieter  v.  Krcuus-Merkel  M.  Co,  97  Wis. 
279,  72  !N".  W.  735,  in  which  this  was  done  under  somewhat 
similar  circumstances ;  also  Hazen  v.  West  Superior  L,  Co. 
91  Wis.  208,  64  K  W.  857 ;  Conroy  v.  C,  St  P.,  M.  &  0.  R. 
<Jo.  96  Wis.  243,  70  K  W.  486 ;  Wanzer  tr.  Chippewa  Valley 
E.  B.  Co,  108  Wis.  319,  84  K  W.  423 ;  and  Fehrman  v. 
Pine  River,  118  Wis.  160,  95  K  W.  105,  which  are  not  so 
similar  as  the  first  two  mentioned,  but  nevertheless,  in  case 
of  inconsistent  findings,  grant  a  new  trial.  •' 

Whether  or  not  these  findings  are  inconsistent  in  the  case 
at  bar  depends  on  whether  the  contributory  negligence  neg- 
atived by  the  ninth  finding  necessariljj  included  the  assump- 
tion of  risk  affirmed  by  the  seventh  finding. 

1.  In  decisions  of  this  court  assumption  of  risk  by  an 
employee  has  been,  by  slightly  varying  forms  of  expression, 
to  a  certain  extent  identified  with  contributory  negligence. 
Beginning  with  the  earliest  case  found,  it  was  said  in  Nadau 
V.  White  River  L.  Co.  76  Wis.  120,  43  K  W.  1135: 

"The  assumption  of  an  unusual  risk  in  any  employment  by 
the  employee  is  in  the  nature  of  negligence  on  his  part,  which, 
like  any  other  contributory  negligence,  prevents  his  recovery." 

In  Hennesey  v.  C,  &  N.  W.  R.  Co.  99  Wis.  109,  74  N.  W. 
554,  it  was  said: 

"Assumption  of  the  risk  of  imusual  danger  is  a  form  of 
-contributory  negligence." 

In  Powell  V.  Ashland  LA  8.  Co.  98  Wis.  35,  73  K  W. 
573,  it  was  said: 

"Assumption  of  risk,  in  the  sense  of  those  ordinary  dangers 
incident  to  an  employment  as  generally  carried  on,  of  course 
has  nothing  to  do  with  contributory  negligence,  for,  there 
being  no  negligence  on  the  part  of  the  employer  as  to  such 
risks,  obviously  there  can  be  no  contributory  negligence  in 
the  sense  of  concurring  fault." 
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In  other  cases  the  word  "unusual"  was  not  used  with  ref- 
erence to  the  dangers  the  risk  of  which  was  assumed.  There 
is  also  Darcey  v.  Farmers'  L.  Co.  87  Wis.  245,  58  K  W.  382, 
where  the  assumption  of  risk  waB  described  as  "a  form  of  con- 
tributory negligence;"  Hennesey  v.  C.  &  N.  W.  R.  Co.  99 
Wis.  109,  74  N.  W.  554,  where  it  is  spoken  of  as  "a  form  of 
contributory  negligence"  and  also  as  "a  specific  phase  of  con- 
tributory negligence;"  Hazen  v.  West  Superior  L.  Co.  91 
Wis.  208,  64  N.  W.  857,  where  it  is  described  as  "a  species 
of  contributory  negligence,"  "equivalent  in  legal  effect  to 
•contributory  negligence."  To  the  same  effect  is  Peterson  v. 
Sherry  L.  Go.  90  Wis.  83,  62  K  W.  948.  In  DugaZ  v.  Chip- 
pewa Falls,  101  Wis.  533,  77  K  W.  878,  it  is  said  to  be  "only 
one  specific  phase  of  contributory  negligence."  Similar  ex- 
pressions may  be  found  in  Koepcke  v.  Wis.  B.  dk  I.  Co.  116 
Wis.  92,  92  N.  W.  558 ;  Johnson  v.  St.  Paul  &  W.  C.  Co.  126 
Wis.  492,  105  X.  W.  1048,  and  doubtless  elsewhere.  But  in 
the  later  cases  the  qualification  first  noticed  with  reference 
to  unusual  dangers  does  not  appear  in  the  words  used  describ- 
ing assumption  of  risk,  and  in  many,  if  not  all,  cases  the 
comparison  between  assumption  of  risk  and  contributory 
negligence  appears  to  be  made  from  the  viewpoint  of  their 
effect  in  defeating  the  plaintiff's  right  to  recover,  and  also 
while  similarity,  and  even  equivalency,  of  assumption  of  risk 
with  contributory  negligence  is  asserted,  absolute  identity 
for  all  purposes  and  under  all  circumstances  we  think  is 
nowhere  asserted.  On  the  contrary,  the  expressions  above  in- 
dicate some  degree  of  discrimination. 

2.  On  the  other  hand,  it  has  been  decided  that  in  a  special 
verdict  separate  questions  relative  to  assumption  of  risk  and 
relative  to  contributory  negligence  should,  in  a  case  where 
the  evidence  presents  such  separate  conditions,  be  submitted 
{Eennesey  v.  C.  &  N.  W.  R.  Co.  99  Wis.  109,  74  K  W.  554), 
unless  these  two  subjects  are  grouped  by  the  charge  under  a 
ouestion  in  the  special  verdict  relative  to  contributory  nog- 
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ligence  (Dugal  v,  Chippewa  Falls,  101  Wis.  533,  77  ]S^.  W- 
878).  And  these  separate  questions  need  not  be  submitted 
unless  requested  by  the  party  entitled  to  make  such  request 
Howard  v.  Beldenville  L.  Co.  129  Wis.  98,  108  K  W.  48 ; 
Lounshury  v.  Davis,  124  Wis.  432,  102  K".  W.  941. 

3.  The  rule  that  separate  questions  upon  assumption  of 
risk  and  contributory  negligence  should,  in  a  proper  case  and 
when  requested,  be  submitted  to  the  jury  can  only  be  justified 
on  the  ground  that  the  jury  would  be  authorized  to  find  or 
might  find  in  the  given  case  different  answers  to  each  of  these 
two  questions,  which  answers  would  not  necessarily  be  in- 
consistent   The  rule  which  harmonizes  all  the  caces  in  this 
state,  80  far  as  the  present  question  is  concerned,  is  that 
whether  or  not  different  answers  to  the  questions  inquiring; 
about  assumption  of  risk  and  those  inquiring  about  contrib- 
utory negligence  are  inconsistent  depends  upon  the  evidence 
in  the  particular  case  considered  with  reference  to  the  ques- 
tions submitted  or  with  reference  to  the  instructions  given, 
or  with  reference  to  both.    If  no  other  "form,"  "phase,"  or 
"species"  of  contributory  negligence  than  assumption  of  risk 
is  shown  by  the  evidence,  different  answers  to  those  questions- 
might  be  inconsistent     But  if  there  is  evidence  tending  to 
show  contributory  negligence  as  distinguished  from  assump- 
tion of  risk,  and  also  that  "phase,"  "form,"  or  "species"  of 
contributory  negligence  called  "assumption  of  risk"  (to  put 
it  that  way),  then  different  answers  are  not  necessarily  in- 
consistent.   Of  the  latter  class  is  the  case  at  bar.    There  was 
some  evidence  of  contributory  negligence  in  the  manner  in 
which  the  saw  was  set  and  the  board  cut,  and  aside  from 
this  there  is  some  evidence  of  assumption  of  risk  in  using  or 
continuing  to  use  the  saw  knowing  that  it  was  uncovered. 

We  do  not  think  that  on  the  evidence  we  could  say,  as 
matter  of  law,  there  was  or  was  not  contributory  negligence 
in  setting  the  saw  and  cutting  the  board,  by  making  two  cuts- 
in  the  manner  described  by  the  testimony.     But  the  jury  on 
sufficient  evidence  foimd  plaintiff's  assumption  of  the  ria^c^ 
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and  this  is  decisive  against  the  plaintiflPs  right  to  recover, 
and  no  prejudicial  error  in  the  proceedings  below  has  been 
shown. 

By  the  Courts — Judgment  affirmed. 


DoBwur,  Eespondent,  vs.  Hagebtt,  Appellant 

Novemher  U — November  t7,  1908. 

Hew  trial:  Sufficiency  of  evidence:  Appeal  and  error:  Review:  Evi- 
dence considered:  Brokers:  Action  for  commissions:  Findings 
by  jury:  Trial:  Special  verdict:  Interrogatories:  Construction. 

1.  If  there  is  any  credible  evidence  in  the  case  to  support  the  find- 

ings of  the  Jury  it  is  error  to  set  aside  such  findings  as  are  so 
supported  and  grant  a  new  trial. 

2.  Where  findings  in  favor  of  the  defendant  in  a  special  verdict  are 

supported  by  credible  evidence,  on  appeal  from  an  order  setting 
aside  such  findings  it  is  unnecessary  to  consider  the  evidence 
offered  by  the  plaintiff  on  the  trial,  except  in  s6  far  as  it  may 
tend  to  render  that  offered  by  the  defendant  so  inherently  in- 
credible as  not  to  be  worthy  of  belief. 
S.  In  an  action  on  a  note  claimed  to  have  been  executed  to  plaint- 
iffs assignor  in  consideration  of  the  services  of  the  assignor 
in  securing  a  purchaser  for  a  boat,  the  evidence,  stated  in  the 
opinion,  is  held  to  support  findings  by  the  jury  in  favor  of  the 
defendant. 

4.  In  an  action  on  a  contract  whereby  a  broker  was  to  procure  a 

purchaser  for  defendant's  interest  in  a  boat,  the  broker  claln^- 
Ing  to  have  procured  such  a  purchaser  by  the  name  of  H.,  It 
appeared  to  be  doubtful  whether  such  a  person  as  H.  ever 
agreed  to  purchase.  As  part  of  the  special  verdict  the  court 
submitted  an  interrogatory:  "Do  you  find  there  was  such  a 
man  as  H.?"  instead  of  asking  what  the  fact  was  in  reference 
to  his  existence  or  nonexistence.    Held: 

(1)  The  Jury  could  not  be  misled  by  the  form  of  the  question. 

(2)  The  answer  "No"  meant  there  was  no  such  man  in  the 
transaction. 

5.  In  an  action  by  a  broker  for  commissions,  the  evidence,  stated  in 

the  opinion,  is  held  to  support  findings  by  the  Jury  that  H.,  an 
alleged  purchaser,  was  not  a  purchaser  ready,  able,  and  willing 
to  pay  the  purchase  price,  and  that  there  was  in  fact  no  such 
person  as  H. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Circuit  Judge.      Reversed. 

This  action  is  brought  upon  a  nonnegotiable  promissory 
note  for  $500,  executed  and  delivered  by  the  defendant  to 
one  W.  H.  Clawson,  which  note  was  assigned  by  said  Clawson 
to  one  W.  B.  Allen,  and  was  assigned  by  said  Allen  to  the 
plaintiff.  The  alleged  consideration  for  the  note  was  the 
procuring  of  a  purchaser  by  Clawson  for  a  steamboat  owned 
in  part  by  the  defendant  The  defenses  interposed  were: 
(1)  That  Clawson  fraudulently  represented  that  he  had  a 
purchaser  who  stood  ready  and  willing  to  buy  the  boat  at 
the  price  fixed  by  the  defendant,  when  in  fact  no  such  pur- 
chaser had  been  secured;  and  (2)  that  said  note  was  de- 
livered to  Clawson  with  the  understanding  and  agreement 
that  his  principal  should  deposit  the  purchase  price  of  the 
boat  in  a  Green  Bay  bank  by  a  certain  date,  whereupon  the 
necessary  papers  transferring  title  to  the  purchaser  would 
be  deposited  in  such  bank,  and  that  in  the  event  of  such  pur- 
chase price  not  being  so  deposited  no  commission  should  be 
payable  on  account  of  the  sale  and  the  note  in  suit  Would  not 
be  used  in  any  way.  The  purchase  price  of  the  boat  was  not 
deposited. 

The  jury  returned  the  following  special  verdict: 

"(1)  Did  W.  H.  Clawson,  acting  upon  the  defendant's 
written  offer  of  June  18,  1904,  procure  a  purchaser  for  the 
steamer  Belle  in  H.  H.  Hayward,  who  was  ready,  able,  and 
willing  to  buy  the  boat  and  pay  for  it  $7,600  ?    A.  No. 

"(2)  Did  the  defendant  Hagerty  accept  the  terms  of  the 
offer  in  the  telegram  of  June  19th,  viz.,  that  he  should  place 
in  Kellogg  Bank  bill  of  sale  of  the  steamer  Belle,  giving  dear 
title  by  Wednesday  t     A.  No. 

"(8)  Was  it  agreed  between  Clawson  and  Hagerty  on 
June  20,  1904,  that  this  note  that  Hagerty  gave  Clawson  for 
$500  for  his  commission  for  selling  the  boat  should  not  bo 
used  by  him  until  after  the  $7,500  purchase  price  was  de- 
posited in  the  Kellogg  Bank  ?     A.  Yes. 

"(4)  Was  it  agreed  between  said  Clawson  and  the  de- 
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f  endant  Hagerty  that  the  money  or  check  should  be  deposited 
in  the  bank  before  the  defendant  was  to  deposit  the  bill  of 
sale  in  the  bank?    A.  Yes. 

"(5)  Was  the  reason  why  said  money  was  not  deposited 
the  failure  of  Hagerty  to  offer  or  deposit  a  bill  of  sale  of 
the  boat  in  the  bank  t     A.  ITo. 

"(6)  Did  Hagerty  ask  from  Hayward,  through  Clawson, 
an  extension  of  time  to  perfect  title  to  the  boat  ?     A.  No. 

"(7)  If  you  should  answer  the  first  question  *No/  then 
answer  this :  Do  you  find  that  there  was  such  a  man  as  H.  H. 
Hayward?     A.  No." 

The  trial  court,  on  motion  of  plaintiff,  changed  the  an- 
swers of  the  fi/st,  second,  fifth,  and  seventh  questions  from 
"no"  to  "yes,"  and  set  aside  the  answers  to  the  fourth  and 
sixth  questions  without  substituting  any  answers  in  lieu  of 
those  returned  by  the  jury.  From  a  judgment  entered  in 
plaintiff's  favor  upon  the  modified  verdict  the  defendant 
appeals. 

For  the  appellant  there  were  briefs  by  Sheridan  &  Evans, 
and  oral  argument  by  Philip  Sheridan  and  Daniel  Svilivan. 

For  the  respondent  there  was  a  brief  by  Cady,  Strehlow  & 
Joseph,  and  oral  argument  by  M.  H.  Strehlow  and  8.  H. 
Cody. 

Babutes,  J.  This  is  not  a  case  wherein  the  trial  court 
exercised  its  discretion  to  set  aside  the  verdict  of  the  jury  and 
order  a  new  trial  because  the  verdict  was  against  the  prepon- 
derance of  the  testimony.  As  to  one  of  the  substantial  ques- 
tions in  the  case  the  trial  judge  stated  in  his  opinion  that  it 
had  been  passed  upon  by  three  juries  on  substantially  the 
same  testimony  and  that  each  jury  had  found  adversely  to  the 
contention  of  the  plaintiff  as  to  what  the  fact  was.  The 
plaintiff  made  no  motion  for  a  new  trial  and  stated  that  none 
was  desired.  He  insisted  that  he  was  entitled  to  have  the 
answers  made  by  the  jury  to  the  questions  in  the  special  ver- 
dict changed  and  to  judgment  on  the  verdict  as  corrected.    If 
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he  failed  in  this  contention  he  evidently  preferred  that  jndg- 
incnt  should  go  against  him  rather  than  that  a  new  trial 
should  be  ordered. 

If  there  was  any  credible  evidence  in  the  case  supporting 
the  findings  of  the  jury  it  was  error  to  set  aside  such  findings 
as  were  so  supported.  Bading  v.  Milwaukee  E.  B.  &  L,  Co. 
105  Wis.  480,  81  K  W.  861 ;  Nicoud  v.  Wagner,  106  Wis. 
67,  72,  81  K  W.  999 ;  Prahl  v.  Waupaca,  109  Wis.  299,  302, 
85  K".  W.  350;  Wunderlich  v.  Palaiine  F.  Ins.  Co.  104  Wis. 
382,  80  N".  W.  467.  It  is  therefore  unnecessary  to  consider 
the  evidence  offered  by  the  plaintiff  on  the  trial,  except  in 
so  far  as  it  may  tend  to  render  that  offered  by  the  defendant 
so  inherently  incredible  as  not  to  be  worthy  of  belief. 

It  appeared  from  the  testimony  that  on  Saturday  evening, 
June  18, 1904,  the  defendant  agreed  in  writing  to  give  W.  H. 
Clawson  $500  commission  if  he  made,  or  was  instrumental 
in  making,  a  sale  of  the  steamer  Belle  at  $7,500.  On  Mon- 
day, the  20th,  Clawson  showed  defendant  a  telegram  which 
read  as  follows: 

"Chicago,  June  19,  1904.  W.  H.  Clawson,  care  American 
House,  Green  Bay,  Wis.  Close  deal  at  seventy-five  hundred 
clear  title  in  my  name  by  Wednesday  place  in  Kellogg  Bank. 
[Signed]  H.  H.  Hayward." 

The  defendant  testified  that,  upon  receipt  of  the  foregoing 
telegram,  Clawson  called  upon  him  and  informed  him  that  he  • 
was  obliged  to  go  to  Chippewa  Falls  and  wanted  his  com- 
mission ;  that  he  refused  to  pay  it ;  that  Clawson  represented 
that  he  knew  Hayward  well  and  that  he  was  worth  $100,000 
and  lived  at  Elk  Rapids,  Michigan ;  that  he  informed  Claw- 
son he  would  not  place  the  bill  of  sale  and  other  necessary 
papers  in  the  bank  imtil  the  purchase  price  was  first  de- 
posited ;  that  Clawson  said  he  would  immediately  wire  and 
have  the  money  placed  on  deposit  by  the  following  Wednesday- 
morning,  and  that  if  the  money  was  not  so  deposited  he  would 
not  use  the  note  which  the  defendant  finally  agreed  to  give 
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him  for  his  oommission.  Mr.  Flatley,  an  apparently  disin- 
terested  witness,  corroborates  the  foregoing  testimony  of  the 
defendant  in  all  material  particulars.  The  defendant  further 
testified  that  the  reason  why  he  did  not  deposit  the  bill  of  sale 
of  the  boat  was  that  the  money  had  not  been  deposited,  and 
that  he  was  able  to  carry  out  his  part  of  the  agreement  at  any 
time  upon  the  deposit  being  mada  The  defendant  owned  a 
half  interest  in  the  boat  and  Captain  Cusick  owned  the  other 
half  subject  to  a  mortgage  held  by  the  defendant,  and  Mr. 
Ousick  testified  that  he  was  willing  to  sell  on  the  basis  of 
$7,500.  At  the  foot  of  the  note  in  suit  the  following  words 
were  written  by  the  defendant:  ^^This  note  is  given  in  accord- 
ance with  the  agreement  with  Mr.  Clawson."  The  defendant 
testified  that  the  agreement  referred  to  was  the  one  whereby 
Olawson  agreed  he  would  not  use  the  note  in  any  way  until 
the  purchase  price  of  the  boat  was  deposited  in  the  bank. 
Defendant's  evidence  is  direct  to  the  point  that  he  never 
agreed  to  accept  the  offer  contained  in  the  telegram  referred 
to,  but  did  agree  to  execute  and  deliver  the  necessary  papers 
if  the  purchase  price  were  deposited.  His  testimony  is 
equally  clear  that  the  tenor  and  effect  of  the  agreement  with 
Olawson  was  that  no  commission  was  earned  by  him  until  the 
purchase  money  was  actually  placed  in  the  bank. 

There  certainly  was  nothing  inherently  improbable  in  the 
evidence  of  the  defendant  or  in  that  of  Mr.  Flatley  corrob- 
orating it.  ClawBon  was  practically  a  stranger  to  the  de- 
fendant and  Hayward  was  entirely  so,  if  in  fact  he  was  not 
a  myth.  A  transfer  of  property  often  calls  for  an  exami- 
nation of  titles  and  an  abstract  of  title,  as  well  as  the  draft  of 
conveyances,  so  that  considerable  legal  and  other  expenses  are 
frequently  incurred  in  reference  thereto.  In  this  case  the 
transfer  involved  some  negotiations  with  a  joint  owner  with 
whom  the  defendant  apparently  was  not  on  friendly  terms. 
It  was  very  natural,  all  things  considered,  that  defendant  de- 
sired to  protect  himself  against  needless  expense  by  assuring 


Digitized  by 


Google 


166        SUPREME  COUET  OF  WISCONSIK     [Kov. 
Dorwin  v.  Hagerty,  137  Wis.  161. 

bimself  that  the  money  was  forthcoming  to  consummate  the 
deal  before  he  undertook  to  place  his  conveyance  in  the  bank. 

By  the  answers  to  the  second^  third;  f ourth,  and  fifth  ques- 
tions in  the  special  verdict  the  jury  in  effect  found  that  the 
defendant  did  not  accept  the  conditions  of  the  telegram  of 
June  19th;  that  Hayward,  through  Clawson^  agreed  to  deposit 
the  purchase  price  of  the  boat  in  the  bank  before  defendant 
should  be  called  upon  to  place  the  necessary  conveyance  of 
the  boat  therein ;  and  that  Clawson  was  not  entitled  to  any 
commission  until  such  money  was  deposited.  It  seems  to  us 
that  the  testimony  was  sufficient  to  support  each  and  every 
of  the  answers  to  the  questions  referred  to.  It  is  true  that  a 
note  was  actually  given  to  cover  the  amount  of  the  com- 
mission^  but  it  is  also  true  that  a  reasonable  explanation  was 
offered  for  such  action  on  the  part  of  the  defendant^  not  in- 
consistent with  his  claim  that  the  note  was  not  to  constitute 
any  obligation  on  his  part  in  the  event  of  the  failure  of  Hay« 
ward  to  deposit  the  purchase  money  as  agreed. 

Undoubtedly  the  jury  had  in  mind  the  same  facts  when 
answering  the  first  and  seventh  questions  in  the  special  ver- 
dict, and  found  that  Clawson  did  not  procure  a  purchaser 
who  was  aMe,  ready,  and  willing  to  buy  the  boat  befeause  the 
alleged  purchaser  was  fictitious.  The  form  of  the  seventh 
question  is  subject  to  criticism,  in  that  it  asks  the  jury,  *T)a 
you  find  that  there  was  such  a  man  as  H.  H.  Hayward  ?"  in- 
stead of  asking  what  the  fact  was  in  reference  to  his  existence 
or  nonexistence.  The  jury,  however,  could  hardly  have  been 
misled  by  the  form  of  the  question,  and  evidently  intended  to 
and  did  find,  as  a  matter  of  fact,  that  there  was  no  such  man. 
The  answers  to  these  two  questions  were  changed  from  "no'* 
to  "yes"  by  the  court  In  view  of  the  conclusion  reached  in 
reference  to  the  other  questions  in  the  special  verdict  no  use- 
ful purpose  would  be  served  by  an  extended  discussion  of  the 
evidence  bearing  upon  questions  1  and  7.  We  are  satisfied 
from  a  careful  examination  of  all  the  testimony  in  the  case 
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that  the  jury  was  warranted  by  the  evideaoe  in  answering 
these  questions  as  it  did.  The  entire  transaction  was  tinged 
with  suspicion.  It  is  difficult,  after  a  careful  reading  of  the 
record,  to  give  such  transaction  so  clear  a  certificate  of  char- 
acter that  it  can  be  fairly  said  that  there  is  no  eyidence  for 
the  verdict  of  the  jury  to  rest  upon.  Clawson  testified  that 
Hayward  visited  Qreen  Bay  in  company  with  an  expert  and 
examined  the  boat  Both  Hayward  and  his  expert  dis- 
appeared from  sight  thereafter  and  could  not  be  found.  No 
reason  is  apparent  why,  when  Hayward  went  to  Green  Bay, 
he  did  not  apprise  one  of  the  owners  of  the  boat  of  his  pres- 
ence and  make  the  best  trade  he  could.  .  Instead  he  intrusted 
to  Clawson  the  matter  of  making  the  purchase,  who  was  to 
receive  $500  for  services  that  apparently  called  forth  little 
effort  on  his  part.  ^ 

Defendant  testified  that  Clawson  represented  that  Hay- 
ward lived  at  Elk  Bapids,  Michigan,  and  was  worth  $100,000. 
No  such  party  lived  there  or  was  known  there.    No  such  man 
registered  at  any  of  the  Green  Bay  or  De  Pere  hotels  the  day 
it  was  claimed  by  plaintiff  that  Hayward  was  in  both  places. 
Clawson  testified  that  he  received  a  certified  check  from  Hay- 
ward, drawn  on  a  Chicago  bank,  for  the  price  of  the  boat,  but 
returned  it  because  title  was  not  furnished  as  agreed.     The 
letter  accompanying  this  check  was  not  produced,  and  de- 
fendant was  never  notified  by  Clawson  that  he  had  such  a 
checL    Mr.  Wagner,  a  bank  cashier,  testified  that  it  was  a 
custom  among  banks  to  keep  a  record  of  certified  checks,  and 
that  he  wrote  the  banking  concerns  in  Chicago,  ninety  in  num- 
W,  in  reference  to  the  issuance  of  such  a  certified  check, 
and  received  answers  from  all  but  three  or  four  of  them. 
5fone  of  the  answering  banks  had  any  knowledge  of  the 
alleged  check.    The  same  witness  testified  that  a  letter  pur- 
porting to  have  been  written  by  Hayward  to  defendant  under 
date  of  July  8th  was  in  fact  in  Clawson's  handwriting.     If 
Hayward  exists  in  flesh  and  blood  and  is  the  wealthy  and 
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prominent  businees  man  that  defendant  testified  he  was  rep- 
resented to  be,  he  certainly  succeeded  in  completely  obliterat- 
ing himself  after  the  transaction  in  question  took  place. 
Aside  from  the  evidence  of  Clawson  and  the  telegrams  pro- 
duced by  him,  the  genuineness  of  which  is  necessarily  in- 
volved, there  is  little  in  the  record  to  support  the  finding  of 
the  court  upon  questions  1  and  7. 

Mr.  Clawson  was  arrested,  tried,  and  convicted  in  the 
municipal  court  of  Brown  county  of  the  offense  of  having 
obtained  the  note  in  suit  under  false  pretenses.  The  judgment 
in  that  case  was  reversed  in  this  court  Clawson  v.  State, 
129  Wis.  660,  109  N.  W.  678.  It  was  there  held  that  the 
evidence  was  insufficient  to  sustain  the  verdict  of  the  jury. 
It  is  not  claimed  that  anything  said  by  this  court  in  that  case 
is  res  ad  judicata  in  this,  but  it  is  asserted,  properly  enough, 
that  the  criminal  case  is  in  point  in  so  far  as  it  passes  upon 
the  same  questions  that  are  here  involved,  provided  the 
evidence  on  the  two  trials  was  substantially  alike. 

The  record  in  the  criminal  case  is  not  before  us,  but  from 
an  examination  of  the  evidence  as  it  appears  in  the  printed 
<;ase  it  seems  to  us  that  the  evidence  produced  upon  the  two 
trials  is  different  in  a  number  of  important  particulars.  The 
witness  Flatley  was  not  called  upon  to  testify  in  the  criminal 
case  to  any  of  the  facts  referred  to  in  the  foregoing  opinion. 
There  was  no  evidence  in  the  criminal  case  tending  to  show 
that  the  letter  of  July  8th,  purporting  to  have  been  written 
by  Hayward,  was  in  Clawson's  handwriting.  There  was  no 
evidence  in  the  criminal  case  tending  to  show  that  no  check 
had  been  certified  for  Hayward  by  any  Chicago  bank  at  or 
about  the  time  Clawson  claimed  to  have  received  the  Hay- 
ward check.  The  evidence  of  the  witness  Lonzo,  to  the  effect 
that  he  had  seen  the  certified  check  in  Clawson's  possession, 
was  one  of  the  most  convincing  pieces  of  evidence  given  in 
Ae  defendant's  favor  on  the  trial  of  the  criminal  action.  On 
the  last  trial  several  witnesses  testified  that  Lonzo's  reputa- 
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tion  for  truth  and  veracity  was  bad  and  that  they  would  not 
believe  him  under  oath.  No  attempt  was  made  to  show  that 
his  reputation  was  otherwise  than  as  testified  to  by  such 
witnesses. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versedy  and  the  cause  is  remanded  with  directions  to  set  aside 
the  answers  made  by  the  court  to  the  first,  second,  fifth,  and 
seventh  questions  in  the  special  verdict,  and  to  reinstate  the 
answers  returned  by  the  jury  to  all  of  the  questions  in  such 
verdict,  and  to  enter  judgment  on  such  verdict  as  oorrected, 
in  favor  of  the  defendant 


FoEixEB,  Bespondent^  vs.  Heintz,  Appellant 
November  IJh-Novemher  t7,  1908. 

Oontraets:  BuildinQ  contracts:  Architeda:  Authority:  Duties:  Super* 
vision  of  building:  Entire  contracts:  Substantial  performance: 
Breach:  Measure  of  damages. 

1.  An  architect,  aa  tlie  mutual  agent  of  builder  and  proprietor  to 

construe  plans  for  a  structure  and  settle  disputes  in  that  regard, 
has  no  authority  to  change  the  plans. 

2.  The  rules  permitting  a  builder  to  recover  upon  an  entire  build- 

ing contract,  only  substantially  performed,  less  damages  for  in- 
oompleteness,  apply  to  an  entire  contract  for  supervision  of  the 
execution  by  an  architect. 

3.  If  a  builder,  by  inexcusable  fault  of  the  supervising  and  direct- 

ing architect,  departs  from  the  plans  agreed  upon,  the  damages 
may  be  charged  to  the  architect. 

4.  To  constitute  substantial  execution  of  a  building  contract,  or  one 

to  supervise  and  direct  the  construction  of  a  building  according 
to  specific  plans  and  with  the  usual  architect's  duty  in  such 
cases,  the  structure  as  completed  must  be  the  result  of  good- 
faith  eftorts  to  strictly  perform  and  must  satisfy  with  exactness 
all  essentials  to  the  accomplishment  of  the  proprietor's  purpose. 
{.  The  test  of  substantial  performance  is  not  inconsistent  with  im- 
perfections in  matters  of  detail,  not  defeating  the  object  of  the 
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proprietor  by  going  to  the  root  of  the  matter,  yet  requiring  & 
considerable  outlay  to  afford  him,  for  a  given  amount  of  money^ 
in  substance  the  thing  agreed  upon. 

6.  Substantial  performance  is  consistent  with  there  being  incom- 

pleteness in  matters  of  detail,  some  of  which  are  practicably 
structurally  remediable  and  others  not  so,  in  the  aggregate  re- 
quiring a  considerable  sum  of  money. 

7.  Incompleteness  consistent  with  substantial  performance  can  be 

remedied,  structurally,  practicably,  and  reasonably,  that  is, 
without  an  expenditure  of  an  unreasonable  sum  of  money,  when 
the  element  of  incompleteness  can  be  obviated  without  destruc- 
tion of  any  material  part  of  the  building  erected  according  to 
contract 

8.  The  rule  of  damages  by  which  to  measure  the  proprietor's  loss  in 

case  of  substantial  performance  only  of  a  building  contract,  is 
the  reasonable  cost  of  remedying  the  defects  which  can  be  prac- 
ticably remedied  so  as  to  make  the  structure  exactly  conform 
to  the  agreement,  and  the  difference  between  the  value  of  the 
structure  so  completed  and  one  like  the  building  agreed  upon. 
On  this  subject  a  mistake  in  Ashland  L.,  B.  d  O,  Co.  «.  BltoreSr 
105  Wis.  122, 133,  pointed  out  and  corrected. 
0.  The  judicial  rule  grounded  In  equity  peimltting  recovery  upon 
an  entire  building  contract,  but  substantially  performed,  alm» 
to  give  the  proprietor,  in  substance,  and  as  near  as  practicable,, 
the  very  thing  contracted  for;  not  merely  in  value,  but  in  form 
and  character. 
10.  In  case  of  good-faith  efforts  to  perform  an  entire  building  con- 
tract, resulting  in  a  structure  satisfying  all  essentials  to  the 
substantial  purpose  of  the  proprietor  in  making  the  agreement, 
he  is  obligated  to  pay  upon  the  agreement  the  entire  contract 
price,  subject  to  deductions  for  incompleteness  as  stated  in  the 
foregoing,  the  fact  that  the  structure  as  completed  Is  of  as 
great  or  even  of  greater  market  value  than  the  one  called  for 
not  being  controlling. 

[Syllabus  by  Mabshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county :  S.  D.  Hastings,  Circuit  Judge.     Reversed. 

Action  by  an  architect  to  recover  on  two  contracts,  one 
for  making  plans  and  specifications  for  a  dwelling  house  and 
the  other  for  superintending  the  construction  thereof. 

Defendant  pleaded  as  a  defense  to  plaintiff^s  second  claim 
that  the  contract  was  entire  and  was  not  fully  performed. 
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He  also  coimterclaimed  for  damages  in  the  sum  of  $500  be- 
cause plaintiff  caused  material  departures  from  the  plan 
without  any  authority  so  to  do  and  against  his  protest. 

The  contract  with  the  builder  contained  the  usual  pro- 
visions making  the  supervising  architect  arbitrator  to  settle 
disputes  between  the  former  and  the  proprietor  as  to  the 
calls  for  the  plans  and  other  matters^  but  no  authority  wa^ 
given  either  the  builder  or  the  architect  to  vary  the  plans  in 
any  respect  without  authority  of  or  consent  by  defendant 

There  was  no  controversy  in  the  evidence  but  that  plaintiff 
was  entitled  to  recover  $98.11  on  the  first  contract  and 
$74.19  on  the  second,  subject  to  the  defense  for  nonper- 
formance of  the  latter  and  defendant's  right  to  damages  for 
such  nonperformance. 

There  was  evidence  to  the  effect  that  there  were  material 
departures  from  the  plans  as  claimed  by  the  defendant  and 
that  it  was  practicable  to  remedy  the  same  at  a  cost  of  $400. 
There  was  no  evidence  respecting  the  difference  in  value 
between  that  of  the  structure  as  completed  and  what  it  would 
have  been  had  the  plans  been  strictly  followed.  Though 
the  plans  showed  a  different  roof  projection  and  construction 
on  the  front  of  the  building  from  that  on  the  other  three 
sides  there  was  but  one  detail  drawing.  That  corresponded 
with  the  plan  for  the  side  and  back  elevations.  The  builder, 
with  plaintiff's  approval,  applied  such  detail  to  the  front  of 
the  building  although  the  elevation  therefor  plainly  called 
for  a  different  construction.  The  defendant  insisted  on 
the  scheme  as  indicated  in  the  front  elevation  being  carried 
out  to  the  letter,  while  the  builder,  with  the  approval  of  the 
architect,  ignored  the  difference  in  the  order  of  construction, 
making  all  sides  correspond  with  the  single  detail  drawing. 
The  court  decided  as  matters  of  fact,  that  the  plans  for  the 
structure  were  unwarrantably  changed  by  the  architect  in  a 
material  particular;  that  the  change  was  made  under  pre- 
tense that  the  plan  called  for  a  front  structurally  and  archi- 
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tecturally  imperfect,  and  that  it  was  his  right  and  duty  to 
correct  the  mistake ;  that  the  change  did  not  have  reference 
to  those  corrections  in  minor  particulars  which  are  ordi- 
narily, and  were  in  the  given  case,  within  the  authority  of 
the  architect  to  make,  but  appertained  to  a  substantial  fea- 
ture of  the  building  which  defendant  was  entitled  to  have  as 
designed,  if  he  wanted  it  that  way,  whether  the  same  coin- 
cided with  the  views  of  the  architect  as  to  architectural  and 
structural  completeness  or  not;  that  it  is  practicable  to  re- 
construct the  front  of  the  building  so  as  to  make  the  same 
<;onf  orm  to  the  design,  at  a  cost  of  $400 ;  that  plaintiff  is  not 
entitled  to  recover  anything  upon  the  entire  contract  for 
supervision  because  of  a  substantial  failure  to  perform  the 
same,  but  is  entitled  to  recover  the  full  amount  earned  under 
the  first  contract  less  six  cents  only,  damages  for  breach  of 
the  second  contract  because  of  there  being  no  evidence  show- 
ing the  difference  between  the  value  of  the  building  as  con- 
structed and  the  value  of  one  constructed  according  to  the 
-design.     Judgment  was  rendered  accordingly. 

Sol  P.  Huntington,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Cody,  Strehlow 
Jc  Joseph,  and  oral  arfiniment  by  8.  H.  Cady  and  M.  H.  Streh- 
low. 

Marshall,  J.  The  finding  that  respondent  exceeded 
his  authority  by  approving  of  a  material  departure  from  the 
plans  for  the  building,  resulting  in  appellant  failing  to  get 
what  he  bargained  for,  cannot  be  disturbed.  It  is  conceded 
that  the  structure  called  for,  as  to  the  front  thereof,  was 
materially  varied,  but  insisted  that  there  was  an  incon- 
sistency between  the  plan  therefor  and  the  single  detail 
drawing,  which  was  adaptable  only  to  the  three  other  sides, 
all  four  of  which,  from  a  professional  standpoint,  in  view  of 
the  form  of  the  building,  should  be  in  harmony,  in  order  to 
be  architecturally  and  structurally  correct,  fairly  indicating 
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a  mistake  in  the  primaTy  drawing,  rather  than  an  omission 
to  make  an  appropriate  subsidiary  drawing,  which  was  in 
the  field  of  respondent's  authority  to  correct  under  the  pro- 
vision of  the  contract  that  all  disputes  respecting  the  true 
construction  or  meaning  of  the  drawings  should  be  decided 
by  him  and  that  his  decision  should  be  final.  That  contem- 
plated construction,  as  the  words  clearly  indicate,  not  ma- 
terial changes  in  principal,  to  fit  secondary  drawings. 
There  was  no  quiestion  but  that  the  former  plainly  called  for 
that  which  respondent  assumed  authority  to  change  against 
the  protest  of  the  proprietor,  upon  the  ground  that  in  the 
draught  he  had  made  a  mistake.  That  was  going  outside  the 
field  of  arbitration  laid  down  in  the  submission  and  so  not 
binding  on  appellant.  An  arbitrator,  barring  inexcusable 
mistakes  and  bad  faith,  is  supreme  within  his  jurisdiction, 
but  the  moment  he  passes  beyond  the  boundaries  thereof 
he  becomes  a  usurper  and  his  acts  are  void,  as  are  all  acts  of 
usurpation.  Bartlett  v.  L.  Bartlett  &  Son  Co.  116  Wis.  450^ 
93  N.  W.  473;  ConsoUdaied  W.  P.  Co.  v.  Nash,  109  Wis. 
490,  85  K  W.  485 ;  Bwrnham  v.  Milwaukee,  100  Wis.  55, 
75  ]S".  W.  1014.  The  result  of  all  the  authorities  is  that  the 
award  of  an  arbitrator  so  far  as  not  within  the  lines  of  the 
submission  is  not  binding  upon  any  party  thereto.  2  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.)  669,  670.  Within  that  rule 
we  cannot  see  any  justification  for  a  change  of  the  building 
plan  under  del^ated  authority  to  construe.  The  principal 
drawing,  as  the  learned  trial  court  rightly  held,  formed  the 
basis  of  the  contract  The  details  were  matters  of  execu- 
tion. In  contemplation  of  the  agreement  such  principal 
drawing,  as  approved  by  the  proprietor,  formed  the  test  of 
what  was  required  for  performance. 

The  learned  trial  court  decided  that  respondent,  without 
intentional  wrong,  caused  the  departure  from  the  plan,  but 
in  a  particular  easily  remediable  by  the  expenditure  of  $400, 
a  small  amount  as  compared  with  the  cost  of  the  structu^^ 


Digitized  by 


Google 


174        SUPREME  COURT  OF  WISCONSIN.     [Nov. 
Foeller  v.  HeintK,  137  Wis.  169. 

and  as  appears  without  destruction  of  any  material  part 
thereof  erected  according  to  contract^  and  yet  decided  that 
respondent  was  not  entitled  to  credit  for  the  contract  price 
of  supervision,  though  the  rule  in  respect  to  the  matter  were 
the  same  as  in  case  of  the  building  contractor.  We  see  no 
good  reason  why  the  equity  of  the  law  extended  to  the  latter 
should  not  include  the  former.  We  approve  of  the  conclu- 
sion of  the  trial  court  in  that  respect.  So  the  right  of  ap- 
pellant to  recover  depended  not  upon  entire  performance  as 
in  ordinary  contract  matters.  Substantial  performance  was 
sufficient,  under  a  well  known  exception  to  the  general  rule, 
having  perhaps  no  very  logical  basis,  nevertheless  one  as 
well  entrenched  in  the  law  as  any  that  could  well  be  named. 
In  the  light  of  what  constitutes  substantial  performance 
of  a  building  contract,  it  will  be  seen  from  the  court's  finding 
and  the  undisputed  evidence,  all  the  calls  therefor  are  fully 
satisfied.  The  rule  in  that  regard  as  recc^nized  by  this 
court  is  clearly  indicated  by  the  following: 

"In  building  contracts,  where  the  contractor  constructs 
something  on  the  land  of  another  which  by  oversight,  but  in 
good-faith  effort  to  perform,  fails  to  entirely  satisfy  the  con- 
tract, but  is  so  substantially  in  compliance  therewith  that  the 
structure  fully  accomplishes  the  purpose  of  that  contracted 
for,"  the  test  of  substantial  performance,  entitling  the 
builder  to  recover  upon  the  contract,  is  satisfied.  Mamto- 
woe  S.  B.  Works  v.  Manitowoc  0.  Co.  120  Wis.  1,  5,  97  N. 
W.  515,  517. 

"Substantial  performance  means  strict  performance  in  all 
essentials  necessary  to  the  full  accomplishment  of  the  pur- 
poses for  which  the  thing  contracted  for  was  designed. 
Failure  as  to  any  of  such  features,  whether  in  good  faith  or 
bad  faith,  any  departure  from  the  contract,  not  caused  by  in- 
advertence or  unavoidable  omission,  any  defect  so  essential 
*as  that  the  object  which  the  parties  intended  to  accomplish 
to  have  a  specified  amount  of  work  performed  in  a  particular 
manner  is  not  accomplished,*  is  inconsistent  with  substantial 
performance  of  the  contract,"  within  the  rule  permitting  a 
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recovery  by  the  builder  notwithstanding  the  incompleteness. 
Manning  v.  School  Dist.  124  Wis.  84,  108,  102  N.  W.  356, 
564. 

The  foregoing  is  in  harmony  with  the  general  trend  of 
authority  whore  departure  from  the  general  rule  as  to  the 
right  of  one  to  recover  upon  the  contract  and  the  correlative 
•departure  from  the  ordinary  rule  of  damages  as  to  the  other, 
is  recognized  as  in  this  jurisdiction,  as  witness  the  following: 

"Where  the  contractor  in  good  faith  intended  to  comply 
with  the  terms  of  the  contract^  and  has  substantially  done  so, 
but  there  are  some  slight  omissions  or  defects  caused  by  in- 
advertence or  mistake,  which  are  not  so  essential  as  to  defeat 
the  object  of  the  parties,  or,  as  it  has  sometimes  been  etr 
pressed,  do  not  go  to  the  root  of  the  subject  matter  of  the 
<!ontract,  but  are  easily  susceptible  of  remedy,  so  that  an 
allowance  out  of  the  contract  price  will  give  the  other  party 
full  indemnity  and  give  him  in  effect  just  what  he  bargained 
for,  the  contractor  may  recover  the  contract  price,  lees  the 
-damages  on  accoimt  of  such  defects  or  omissions.  .  .  ." 
Leeds  v.  Little,  42  Minn.  414,  419,  44  N.  W.  309,  310. 

"Where  a  builder  has  in  good  faith  intended  to  comply 
with  the  contract^  and  has  substantially  complied  with  it, 
although  there  may  be  slight  defects  caused  by  inadvertence 
or  unintentional  omissions,  he  may  recover  the  contract 
price,  less  the  damage  on  account  of  such  defects.  •  .  .  The 
defects  must  not  run  through  the  whole,  nor  be  so  essential 
as  that  the  object  of  the  parties,  to  have  a  specified  amount 
of  work  done  in  a  particular  way,  is  not  accomplisliod." 
Woodward  v.  Fuller,  80  K  T.  312,  315. 

So,  as  there  was  no  bad  faith  indicated  in  this  case  and  ap- 
pellant got,  in  general,  a  structure  for  the  contract  price 
satisfactory  in  all  essentials  necessary  to  the  thing  bargained 
fop,  there  was  substantial  performance. 

It  follows  that  respondent  had  a  right  to  recover  on  his 
twntract  subject  to  such  compensation  as  appellant  was  en- 
titled to  for  breach  thereof. 

What  has  been  said  leads  us  to  a  consideration  of  the 
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proper  rule  of  damages  in  such  a  case  aa  this.     On  that 
branch  appellant  complains  serious  error  was  committed. 

The  learned  trial  court  seems  to  have  thought  that  if  one- 
obtains  as  good  a  building,  as  regards  money  value,  as  the 
one  contracted  for  he  is  not  substantially  danmified,  in  a 
legal  sense,  regardless  of  whether  the  building  furnished  is 
like  the  one  agreed  upon  or  not,  and  so  notwithstanding  it 
may  appear  that  the  departure  from  the  contract  can  be  sat- 
isfied by  reconstruction,  not  requiring  destruction  of  any 
material  part  of  the  building  and  reconstruction  thereof,  at 
a  cost  ascertainable  with  reasonable  certainty,  so  that  the- 
change  can  readily  be  made  without  any  material  loss  to  any 
one  outside  of  the  particular  detail  of  construction  omitted 
or  imperfectly  erected,  yet  the  proprietor  must  take  the  im- 
perfect thing  and  be  remediless  for  the  breach  unless  he  is 
able  to  show  that  he  will  thereby  be  injured  pecuniarily  from 
the  standpoint  of  market  value.  Such  is  not  the  law  as  has 
been  laid  down  by  this  court  repeatedly,  as  the  foUowing^ 
will  clearly  indicate,  though  it  must  be  confessed  that  in  one 
case,  by  inadvertence,  a  word  was  omitted  in  the  opinion, 
which,  if  one  were  to  read  it  without  noting  the  plain  de- 
clared rule  of  damages  and  the  necessity  for  harmony  for 
the  omitted  word  to  be  read  as  in  place,  might  lead  to  the^ 
very  error  which  the  learned  court  committed. 

In  Amdt  v.  KeUer,  96  Wis.  274,  276,  71  N.  W.  651,  ihe^ 
court  said: 

"The  contractor  may  recover  the  contract  price,  less  the 
re^onable  cost  of  completing  the  building  so  far  as  the  same 
could  be  done  practicably,  the  damage  by  delay,  and  the 
diminished  value  when  completed  because  of  defects  not 
remediable  without  unreasonable  expenditure." 

What  did  the  court  mean  there  by  "so  far  as  the  same  can 
be  done  practicably,"  and  "defects  not  remediable  without 
unreasonable  expenditure?"  The  answer  must  be,  as  it 
seems,  as  an  original  proposition,  and  we  think  clearly  indi- 
cated by  subsequent  judicial  expressions,  when  the  words. 
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are  viewed  with  reference  to  the  situation  dealt  with,  so  far 
as  completion  can  be  accomplished  without  destruction  of 
material  parts  of  correctlj  constmoted  work,  incurring  the 
expenditure  necessary  to  reconstruction  tliereof  as  well  a* 
construction,  according  to  contract,  of  other  portions  in- 
volved with  it,  not  built  before  at  all,  or  oonstructed  im- 
properly. 

In  Ashhnd  L.,  8.  &  G.  Co.  v.  Shores,  105  Wis.  122, 
133-135,  81  K  W.  136,  140,  this  language  was  used: 

"The  proper  rule  for  measuring  recoverable  difference  be- 
t^ineen  substantial  and  oomplete  performance  of  a  building 
contract  is  not  necessarily  the  cost  of  tearing  down  the  de- 
fective work  and  rebuilding  it  so  as  to  conform  to  the  con- 
tract It  is  the  reasonable  cost  of  remedying  defects,  so  far 
as  that  can  be  done  practicably,  and  the  diminished  value  of 
the  building  as  so  completed  because  of  defects  not  so  re- 
mediable.'' ...  So,  "the  burden  of  proof  was  on  the  appel- 
lant to  show  the  reasonable  cost  of  remedying  imperfections 
in  the  building  which  rendered  performance  of  the  contract 
substantial  only,  so  far  as  such  imperfections  could  be  prac- 
tically remedied,  and  the  difference  between  the  value  of 
die  structure  so  completed  and  what  it  would  have  been 
worth  if  the  contract  had  been  strictly  followed.'' 

Following  the  first  clause  of  the  quoted  language,  for  the 
purpose  of  illustration,  the  court  said: 

"If  a  dwelling  house  were  constructed  with  ceilings  six 
inches  lower  than  the  plans  called  for,  the  recoverable  loss 
would  not  be  the  cost  of  tearing  down  the  structure  and  re- 
building it  according  to  tiie  original  design,  but  the  dimin- 
ished value  of  the  house  by  reason  of  the  departure  from 
such  design." 

Citing  Amdt  v.  Keller,  96  Wis.  274,  71  K  W.  661,  and 
following  with  this,  containing  the  misleading  feature  before 
indicated: 

"As  to  any  defect  that  may  be  suggested,  if  the  cost  of 
remedying  it  will  exceed  the  diminished  value  of  the  struc- 
ture in  a  material  degree,  the  latter  is  the  true  measure  of 
the  liability  of  the  builders." 
Vol.137  — 13 
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Read  literally,  without  reference  to  the  definite  rule  before 
and  after  indicated,  the  general  principle  running  through 
all  the  cases  that  the  proprietor  is  entitled  to  the  very  thing 
contracted  for,  the  amount  of  work  and  material  contem- 
plated in  the  precise  form  agreed  upon,  or  its  equivalent,  so 
far  as  that  can  be  practicably  furnished,  would  be  plainly 
violated.  The  closing  part  of  the  paragraph  referred  to  the 
preceding  sentence  and  dealt  with  the  kind  of  imperfections 
therein  suggested ;  those  requiring  substantial  destruction  of 
material  parts  of  a  building  created  according  to  contract 
and  a  banning  over  again  in  order  to  remedy  the  defects. 
The  word  "such"  must  be  considered  in  place  after  the  word 
"any^*  for  harmony  and  to  express  the  sense  intended,  thus : 
"As  to  any  such  defect  that  may  be  su^ested,  if  the  cost,'* 
etc. 

In  confirmation  of  the  forgoing  we  refer  confidently  to 
what  the  court  said  in  Manrdng  v.  School  Did.  124  Wis.  84, 
100,  102  N.W.  356,  361: 

The  "contractor  is  entitled  to  recover  the  contract  price, 
less  such  deductions  therefrom  as  will  make  good  to  the  pro- 
prietor the  imperfections  in  the  work.  Such  equivalent  for 
the  imperfections  and  the  substantially  completed  work  are 
r^arded  as  affording  the  proprietor  the  full  performance  of 
the  contract  to  which  he  is  entitled.  So  far  as  the  imperfec- 
tions can  be  remedied  without  any  great  sacrifice  of  work 
and  material  wrowght  into  the  svhject  of  the  contract  and 
the  proprietor's  property,  the  contract  price  is  to  be  reduced 
by  so  much  as  will  measure  the  reasonable  cost  of  applying 
such  remedy,  and  otherwise  the  contract  price  is  to  be  re- 
bated to  the  extent  of  the  diminished  value  of  the  subject 
of  the  contract  by  reason  of  the  defects." 

The  last  expression  of  the  court  on  the  subject  is  in  Mary- 
ihey  V.  Stock,  133  Wis.  107,  110,  113  N.  W.  443,  444, 
where  Manning  v.  School  Dist.,  supra,  was  referred  to  with 
approvaL  It  was  said  that  for  "mere  incompleteness  in  re- 
spects easy  to  be  supplied  after  the  contractor  finishes  his 
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» 
work,  and  the  cost  of  which  to  the  owner  is  readily  ascertain- 
able, .  .  .  the  owner  can  obtain  all  that  he  contracted  for 
hj  mere  expenditure  of  money." 

It  will  readily  be  seen  how  inconsistent  with  the  fore- 
going is  the  idea  that  in  all  cases  of  substantial  performance 
the  proprietor  is  bound  to  accept  the  thing  tendered,  sub- 
ject to  a  mere  equivalent  of  credit  for  the  difference  between 
the  reasonable  value  thereof  and  that  of  the  thing  agreed 
upon  in  case  the  cost  of  remedying  the  imperfection  is 
greater  than  such  difference.  The  law  does  not  sanction  any 
such  radical  invasion  of  one's  rights  to  secure  by  contract 
and  have  the  very  thing  he  desires. 

One  is  liable  to  be  led  astray  in  studying  this  subject  by 
referring  indiscriminately  to  authorities  elsewhere,  unless  he 
appreciates  that  the  right  to  recover  for  part  performance  of 
an  entire  building  contract  is  widely  distinguishable  from 
such  right  generally.  The  exception  is  purely  of  judicial 
creation,  having  in  view  the  inequity  of  permitting  a  person 
to  suffer  great  loss  to  the  enrichment  of  another,  in  a  situ- 
ation where,  in  the  very  nature  of  things,  no  opportunity 
exists  for  the  former,  practicably  and  reasonably,  to  restore 
the  latter  to  his  former  position,  as  in  case  of  one  construct- 
ing a  building  upon  the  premises  of  another  which  that  other 
mufit  necessarily  receive  because  of  its  being  incorporated 
into  and  an  inseparable  part  of  his  property. 

The  equity  is  regarded  differently  in  some  jurisdictions 
than  in  others,  and  in  the  judicial  efforts  to  give  a  remedy  to 
the  one  paxty  without  unduly  injuring  the  other  we  find  a 
well  defined  classification  of  holdings  according  to  juris- 
dictions. Some,  notably  New  York  and  Minnesota,  are  in 
line  with  this  court  Others  permit  a  recovery  for  that  which 
they  denominate  substantial  performance,  not  on  the  con- 
tract, but  on  a  qtuinium  meruit  not  exceeding  the  contract 
rate.     Others  on  a  quantum  meruit  on  a  basis  qvArUum. 
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• 

valebai.  Still  others  permit  a  recovery,  regardless  of  sub- 
stantial performance,  to  the  extent  of  the  actual  value  of 
the  labor  and  material  to  the  proprietor,  which  has  become 
incorporated  into  his  property.  The  result  is  that  substantial 
performance  as  viewed  in  some  jurisdictions  is  not,  strictly 
speaking,  the  same  as  viewed  in  others,  as  we  suggested  in 
Manning  v.  School  Did.,  supra. 

The  variation  from  the  general  rule  being  grounded  on 
principles  of  equity,  the  contractor  must  at  all  events  come 
into  court  with  dean  hands,  in  that  his  conduct  in  departing 
from  the  agreement  must  not  appear  characterized  by  actual 
bad  faith  nor  such  gross  negligence  as  to  be  a  substantial 
equiyalent  thereto.  That  feature  being  absent,  by  the  rule 
which  prevails  in  the  class  to  which  our  jurisdiction  belongs^ 
as  has  been  indicated,  and  the  result  being  a  structure  which 
in  all  essential  particulars  satisfies  the  substantial  purpose 
which  the  proprietor  had  in  view  in  making  the  agreement^ 
he  is  required  to  pay,  as  upon  the  contract,  the  entire  price, 
but  is  compensated  for  the  departure  from  the  general  rule, 
on  a  basis  of  damages  somewhat  more  severe  than  in  ordinary 
cases.  His  right  to  have  the  very  thing  agreed  upon,  as  said 
in  Manning  v.  School  Did.,  supra,  to  just  what  he  contracted 
for  in  the  form  agreed  upon,  is  fully  recognized  in  effect. 
He  cannot  be  put  off  with  something  different,  even  though 
that  thing,  in  a  strict  pecuniary  sense,  be  as  valuable  as  the 
one  the  contract  called  for.  His  right  to  have  his  own  pecul- 
iar notion,  however  whimsical,  effectuated,  even  in  iixe  face 
of  good-faith  imperfect  performance,  is  not  lost  sight  of.  To 
accomplish  that  by  rules  of  a  court  of  conscience,  he  is  com- 
pensated for  the  minor  departures  not  inconsistent  with  sub- 
stantial performance,  by  an  equivalent  in  money  or  de- 
duction from  the  agreed  price,  not  at  the  contract  rate  for 
supplying  such  departure,  as  may  be  practicably  done  without 
destruction  and  reconstruction  of  material  parts  properly  in 
place,  but  the  reasonable  cost  thereof  under  the  circumstances, 


Digitized  by 


Google 


27]  AUGUST  TERM,  1908.  181 

Foeller  v.  Heintz,  137  Wis.  169. 

and  in  addition  thereto  such  further  sum  as  will  measure  the 
actual  diminished  value  of  the  structure  because  of  defects 
not  80  remediable. 

This,  of  course,  does  not  deal  with  material  departures 
^'running  through  the  whole  structure/'  as  was  said  bj  the 
New  York  court  in  the  language  quoted  from  Woodward  v. 
Fuller,  80  K  Y.  312,  315,  or  ''so  essential  as  that  the  object 
of  the  parties  to  have  a  specified  amount  of  work  done  in  a 
particular  manner  is  not  accomplished,"  because  in  that  case 
the  feature  falling  short  of  substantial  performance  precludes 
recovery  at  all  upon  the  contract  on  a  quaaiivm  meruit,  in 
the  absence  of  acceptance  other  than  that  growing  out  of  re- 
ception of  a  benefit^  which  in  the  nature  of  things  cannot  be 
prevented.  Manthey  v.  Stock,  133  Wis.  107,  113  N.  W. 
443 ;  Manitowoc  8.  B,  WorJcs  v.  Manitowoc  0.  Co.  120  Wis. 
1,  97  N.  W.  615.  As  we  have  repeatedly  pointed  out,  the  re- 
laxation of  the  general  rule,  out  of  the  charity  of  the  law, 
which  is  regarded  as  justifying  an  invasion  of  strict  contract 
rights,  must  be  administered  with  great  care,  to  the  end  that 
the  equity  extended  to  the  one  shall  not  be  abused  to  the  prej- 
udice of  the  other,  in  that  it  invades  the  equivalent  due  to 
him,  which  must  efficiently  subsist  in  order  to  preserve  that 
liberty  of  contract  entitling  him  to  satisfy  his  own  fancy  as 
to  the  creation  he  shall  acquire. 

Within  the  rules  above  stated,  as  we  understand  the  evi- 
dence and  findings,  there  was  substantial  performance,  as 
counsel  for  respondent  claims,  and  the  imperfection  was 
remediable  without  any  change  except  a  reconstruction  of  a 
minor  part  of  the  building,  not  requiring  any  invasion  of 
ether  parts  and  at  an  outlay  easily  ascertainable,  and  which 
was  ascertained  and  found.  So  the  defect  was  one  which  it 
was  perfectly  practicable  to  remedy  within  the  meaning  of 
Ashland  L.,  S.  &  C.  Co.  v.  Shores,  105  Wis.  122,  81  K  W. 
136,  anl  one  which  the  respondent  should  be  required  to 
remedy  or  render  a  full  equivalent  therefor. 
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Reference  might  be  made  to  numerous  authorities  else- 
where on  this  subject,  where  the  rule  of  damages  in  a  case 
of  this  sort  is  enforced,  in  the  main  at  least,  the  same  as  here^ 
but  they  would  be  of  little  or  no  benefit  except,  perhaps,  to 
illustrate  the  meaning  of  the  term  "practicably  remediabla'^ 
For  instance,  in  Pitcaim  v,  Philip  Hiss  Co.  113  Fed.  492^ 
the  contract  price  of  tlie  entire  work  was  $5,200.  Only  a 
minor  part  of  the  work  was  imperfectly  performed.  The 
evidence  was  to  the  effect  that  a  destruction  and  recon- 
struction thereof  so  as  to  make  the  whole  work  conform  to 
the  contract  would  cost  $500.  The  court  held  that,  if  not- 
withstanding the  defect  there  was  substantial  performance, 
the  contractor  could  recover  on  the  contract  the  agreed  pricey 
less  the  $500.  In  Jones  &  H.  Co.  v.  Davenport,  74  Conn. 
418,  50  Atl.  1028,  a  deduction  of  $100  from  a  contract  price 
of  $435  was  allowed  under  the  same  circumstances. 

In  3  Page,  Contracts,  §  1387,  without  perhaps  a  proper 
discrimination  between  rules  applicable  to  different  juris- 
dictions, it  is  stated  as  elementary  law,  that  in  case  of  sub- 
stantial performance  of  a  building  contract  a  recovery  can 
be  had  thereon  of  the  contract  price,  less  the  amount  that 
will  be  necessary  to  make  the  building  conform  to  the  terms 
of  the  contract  Rarely  will  it  be  found  anywhere  that  the 
distinction  is  definitely  made,  as  here,  between  those  par- 
ticulars rendering  completion  only  substantial,  which  are 
remediable  without  loss  by  material  destruction  of  other 
parts,  hence  "practicably  remediable,"  and  those  which  are 
not.  In  that  respect  our  rule  is  more  comprehensive  and 
equitable  to  both  proprietor  and  builder  than  the  one  which 
in  many  jurisdictions  obtains.  In  no  other  way  does  it  seem 
practicable  to  insure  to  the  proprietor  such  rebate  from  the 
contract  price  on  account  of  the  incompleteness  as  will  give 
him,  in  substance,  what  he  bargained  for. 

Applying  the  foregoing  here,  the  situation  between  the 
parties  should  be  determined  by  crediting  respondent  with 
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the  amount  unpaid  upon  the  two  contracts,  decided  to  be 
$172.30,  and  charging  him  with  the  reasonable  cost  of  com- 
pleting the  structoie  as  agreed  upon,  decided  to  be  $400 ;  he, 
not  the  builder,  being  the  one  really  at  fault  in  the  matter. 
That  leaves  a  balance  of  $227.70  in  favor  of  appellant  for 
which  he  should  have  judgment  as  of  the  time  the  one  in 
question  was  rendered. 

By  the  Court, — ^The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  render  judgment  in  appellant's 
favor  for  $227.70  as  of  date  of  the  former  judgment,  with 
costs. 

BAsiirES,  l.y  took  no  part 


OuxNTHXB,  Plaintiff  in  error,  vs.  Thx  Statb,  Defendant 

in  error. 

Vovemher  IJ^Novemher  27,  1908. 

Criminal  law  and  practice:  Indictment  and  information:  Plea  in 
abatement:  Demurrer:  Appeal  and  error:  Prejudicial  error:  In- 
etructione  to  fury:  Embezzlement:  Settlement  of  claime:  De- 
fensee, 

1.  In  a  criminal  prosecution  a  demurrer  to  a  plea  In  abatement — 

that  defendant  bad  not  bad  a  preliminary  examination  as  pro- 
vided by  law,  bad  never  waived  bis  rlgbt  to  sucb  examination » 
and  was  not  a  fugitive  from  justice — admits  the  trutb  of  tbe 
facts  alleged  and  precludes  tbe  defendant  from  ofTering  any 
proof  tbereon. 

2.  In  such  case,  while  sustaining  tbe  demurrer  may  be  error,  It  will 

not  require  a  reversal  If  no  prejudice  Is  caused  thereby. 

3.  In  a  criminal  prosecution  for  embezzlement  the  evidence,  stated 

In  the  opinion,  is  held  sufficient  to  warrant  a  conviction. 

4.  Where  an  employee  made  sales  on  credit,  instructions  as  to  the 

ownership  of  the  debts  thereby  created  and  the  circumstances 
under  which  the  employee  would  have  been  guilty  of  embezzle- 
ment for  misappropriation  of  the  moneys  when  collected,  even 
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if  erroneous,  are  not  prejudicial,  when  the  proceeds  of  such 
sales  or  credit  accounts  are  not  included  in  the  amount  found 
by  the  Jury  to  have  been  embezzled  by  the  employee. 

4».  Where  a  crime  is  committed  by  the  complete  embezzlement  of 
moneys,  the  guilty  person  is  none  the  less  liable  to  the  owner 
for  the  moneys  so  embezzled,  and  payment  thereof  or  settle- 
ment therefor  by  a  note  does  not  expunge  or  contradict  the 
guilt  of  the  already  completed  embezzlement. 

^.  In  such  case  Instructions  relating  to  the  significance  of  the  acts 
of  the  employer  in  retaining  a  promissory  note  to  cover  the 
shortage  are  immaterial  to  the  result  of  a  criminal  prosecution. 

7.  In  a  criminal  prosecution  for  embezzlement,  evidence  of  a  state- 
ment to  the  defendant,  an  employee,  that  his  employer  "doesn't 
want  his  men  to  be  living  in  poverty,  so  if  you  need  a  little 
money, — ^at  first  you  may  need  some  of  the  money  used  for 
sales  and  pay  it  back  when  you  are  able,"  is  held,  at  the  most» 
to  authorize  trifling  application  of  moneys  for  current  living 
expenses  anticipatory  of  the  MO  monthly  salary  to  be  allowed 
defendant,  and  not  to  authorize  expenditures  of  about  |600  in 
the  repair  of  defendant's  residence. 

Essos  to  review  a  judgment  of  the  circuit  court  for 
Juneau  county;  J.  J.  Fbuit,  Circuit  Judge.     AffirmecL 

Writ  of  error  to  review  conviction  of  the  plaintiff  in  error 
upon  information  charging  that  on  or  ahout  February  1, 
1907,  the  plaintiff  in  error  embezzled  the  sum  of  $850  from 
H.  E.  McEachron  Company,  a  corporation,  of  which  he 
was  an  employee.  When  the  case  was  called  plaintiff  in  error 
interposed  a  duly  verified  plea  in  abatement  alleging  that 
he  had  not  had  a  preliminary  examination  as  provided  by 
law  before  a  justice  of  the  peace  or  other  examining  magis- 
trate or  officer  and  that  he  had  never  waived  his  right  to 
such  examination,  and  that  he  was  not  a  fugitive  from 
justice.  To  this,  at  the  suggestion  of  the  court,  the  district 
attorney  filed  a  demurrer,  whereupon  the  court  ruled : 

'^It  is  the  opinion  of  the  court,  from  all  papers  and  files  in 
this  case,  that  the  plea  in  abatement  is  not  well  taken,  and 
that  the  demurrer  on  the  part  of  the  state  is  well  taken  and 
should  be  sustained,  and  that  the  defendant  should  stand  for 
trial  upon  the  merits  of  the  case  as  alleged  in  the  informa- 
tion.'' 
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This  mling  was  excepted  to.  Thereupon  the  case  pro- 
<:ceded  to  trial^  resulting  in  verdict  of  guilty  of  embezzling 
of  money  to  the  amount  of  $273.50  as  charged  in  the  infor- 
mation ;  whereupon,  after  motion  for  a  new  trial,  judgment 
and  sentence  was  pronounced. 

For  the  plaintiff  in  error  the  cause  was  submitted  on  the 
brief  of  Veeder  &  Yeeder. 

For  the  defendant  in  error  there  was  a  brief  by  the 
Attorney  Oeneral  and  /.  E.  Messerschmidt,  assistant  attorney 
general,  and  oral  argument  by  Mr.  Messerschmidt 

Bonos,  J.  1.  This  record  presents  at  the  threshold  very 
serious  embarrassment  because  of  the  incongruous  procedure 
upon  defendant's  plea  in  abatement,  which  had  attempted  to 
assert  the  fact  that  he  had  been  denied  the  very  valuable 
right  and  protection  of  a  preliminary  examination,  and  thus 
was  about  to  be  subjected  to  trial  upon  an  information  in 
the  mere  discretion  of  the  district  attorney — ^a  right  and  pro- 
tection which  is  assured  him  by  sec  4654,  Stats.  (1898). 
JStaU  V.  Sorensen,  84  Wis.  27,  30,  53  N.  W.  1124.  It  is 
quite  apparent  that  the  court,  instead  of  considering  whether 
the  plea  itself  on  its  face  was  good  or  bad,  decided  upon  the 
record  that  it  was  not  supported  in  fact,  this  record  consisting 
in  the  return  of  the  justice  showing  an  examination  before 
him;  but,  although  the  district  attorney  offered  to  make 
proof  of  those  facts,  the  court  directed  him  to  interpose  a 
demurrer,  which  he  did,  whereupon  the  plea  was  dismissed. 
Thereby,  of  course,  the  facts  alleged  in  the  plea  were  ad- 
mitted and  defoidant  was  precluded  from  offering  any  proof 
thereof.  If  it  were  true  that  the  apparent  return  of  a  justice 
showing  an  examination  were  a  complete  forgery,  or  that 
the  person  making  such  return  were  a  wholly  unofficial  per- 
son having  no  jurisdiction,  defendant  would  have  been  by 
such  ruling  precluded  from  such  proof.  A  consideration  of 
facts  dehors  the  plea  was  therefore  improper  and  erroneous, 
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but  this  error  need  not  result  in  reversal  if  no  prejudice  was 
caused  thereby.  It  is  obvious  that  the  court  assumed  that  the 
plea  attempted  to  raise  the  insufficiency  of  the  examination 
in  fact  held  and  reported  upon  the  record  by  the  justice, 
and  plaintiff  in  error,  with  this  obvious  fact  before  him, 
made  no  su^eetion  of  any  desire  on  his  part  to  raise  other 
questions  of  fact  upon  that  examination.  Hence  we  think  it 
plain  that  the  real  question  which  he  raised  was  considered 
by  the  court  and  resolved  against  him.  It  has  been  held  that 
such  a  condition,  if  the  decision  is  right,  will  not  require  a 
reversal,  however  irregular  the  proceedings  of  the  trial  court 
may  have  been.  Martin  v.  State,  79  Wis.  165, 170,  48  N.  W. 
119 ;  Baker  v.  State,  80  Wis.  416,  418,  50  N.  W.  618 ;  Lester 
V.  State,  91  Wis.  249,  251,  64  N.  W.  860.  We  are  per- 
suaded that  such  situation  exists  here,  for  the  record  of  the 
justice  of  the  peace  which  was  before  the  circuit  court  and 
within  its  judicial  knowledge  disclosed  a  sufficient  prelim- 
inary exanunation  as  to  the  facts  and  circumstances  which 
constituted  the  crime  for  which  defendant  was  tried  and  con- 
victed in  this  case  and  a  proper  binding  over  for  triah 
Hence,  however  much  we  may  deplore  the  irregular  and 
'illogical  method  in  which  that  question  was  disposed  of  by 
the  trial  court,  we  think  it  obvious  that  the  same  result  would 
have  been  attained  had  regular  proceedings  been  followed, 
and  that  plaintiff  in  error  suffered  no  prejudice. 

2.  There  was  in  our  opinion  abundant  evidence  from 
which  the  jury  might  have  found  that  plaintiff  in  error 
embezzled  moneys  of  the  McEachron  Company  intrusted  to 
him  with  no  authority  to  use  the  same  except  in  paying  for 
property  purchased  for  it  or  in  defraying  the  expenses  of  the 
business  conducted  for  it  by  the  plaintiff  in  error,  to  the 
amount  found  by  the  jury.  We  think  it  clear  that  there  was 
evidence  from  which  this  result  might  have  been  reached 
without  considering  the  misappropriation  of  the  proceeds  of 
any  goods  sold  by  defendant  on  credit,  as  to  which  there 


Digitized  by 


Google 


27]  AUGUST  TERM,  1908.  187 

Gaenther  v.  State,  137  Wis.  183. 

is  a  claim  made  that  he  was  liable  as  a  debtor  and  not  a 
custodian  by  reason  of  his  having  assumed  personal  respon- 
sibility therefor.  The  prosecuting  attorney  consented  that 
all  such  transactions  might  be  eliminated  from  consideration 
in  ascertaining  the  fact  and  amount  of  defendant's  embezzle- 
menty  and  they  were  so  eliminated. 

3.  Error  is  assigned  upon  certain  instructions  with  ref- 
erence to  the  ownership  of  the  debts  last  above  mentioned 
for  goods  sold  on  credit  and  the  circumstances  under  which 
defendant  would  be  guilty  of  embezzlement  for  misappro- 
priation of  the  moneys  when  collected;  but,  since  the  pro- 
ceeds of  these  sales  or  credit  accounts  were  none  of  them  in- 
cluded in  the  amoimt  found  by  the  jury  to  have  been  embez- 
zled, the  instructions,  even  if  erroneous,  could  have  had  no 
prejudicial  effect  Another  portion  of  the  charge  assigned 
as  error  related  to  the  significance  of  the  acts  of  the  Mo- 
Eachron  Company  in  retaining  and  passing  to  the  district 
attorney  a  certain  promissory  note  which  defendant  had  de- 
livered to  its  agent  when  his  shortage  was  ascertained,  in 
attempted  settlement  of  his  indebtedness,  and  which  the 
accountant  had  received  but  not  accepted  in  order  to  tender 
it  to  the  company.  The  only  significance  of  the  instructions 
was  upon  the  question  whether  the  company  had  by  retention 
accepted  the  note  so  as  to  effect  a  settlement  of  defendant's 
liability  to  it  TJiis  question  was  wholly  immaterial  to  the 
question  of  defendant's  guilt  in  this  case.  Although  he  had 
completely  embezzled  the  moneys  of  the  McEacbron  Com- 
pany and  thereby  committed  a  crime,  he  none  the  less  was 
liable  to  the  owner  for  the  amount  of  the  moneys  so  embez- 
zled, and  the  payment  thereof  or  settlement  therefor  by 
his  note  could  in  no  wise  expunge  or  contradict  his  guilt 
of  the  already  completed  embezzlement,  and  such  instruc- 
tion was  therefore  immaterial  to  the  result  of  the  criminal 
prosecution. 

4.  Errors  are  assigned  upon  certain  portions  of  the  charge 
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to  the  effect  that  defendant  should  be  presumed  to  intend  the 
obvious  and  necessary  consequences  of  his  act;  that  the  act 
of  consciously  taking  his  employer's  money  and  spending  it 
in  repair  of  defendant's  house  necessarily  put  it  out  of  the 
owner's  reach.  These  instructions  were  accompanied  by 
others  declaring  the  necessity  of  a  fraudulent  intent  to 
appropriate  to  his  own  use  and  to  defraud  the  owner.  The 
complaint  is  that  the  instruction  wholly  ignored  the  mitigat- 
ing effect  of  the  owner's  consent  to  the  taking  and  use.  This 
criticism  would  be  cogent  if  there  had  been  evidence  of  con- 
sent to  any  such  taking  or  use.  Defendant  admitted  that  he 
did  use  the  money  to  amount  greater  than  found  by  the  jury, 
namely,  about  $600,  to  repair  his  residence.  Sudb  taking  all 
occurred  after  January  31,  1907.  The  only  statement  of 
any  permission  to  use  the  employer's  money  is  testified  to  by 
<lefendant  as  of  the  time  of  his  employment  about  August 
'6,  1906,  in  the  following  words : 

"He  furthermore  told  me  the  McEachron  people  doesn't 
want  his  men  to  be  living  in  poverty,  so  if  you  need  a  little 
money — ^at  first  you  may  need  some  of  the  money  used  for 
sales  and  pay  it  back  when  you  are  able." 

We  think  it  clear  that  this  could  not  reasonably  be  under- 
stood as  permission  of  the  conceded  acts  of  def^idant  It  at 
most  authorized  trifling  application  of  moneys  for  current 
living  expenses  anticipatory  of  the  $40  monthly  salary  to  be 
allowed  to  defendant  and  not  a  diversion  of  large  sums  for 
substantial  repairs  and  remodeling  of  his  house  six  months 
later.  We  are  persuaded  that  no  error  was  committed  in 
failing  to  suggest  consent  as  a  defense  for  these  admitted  mis- 
appropriations by  defendant^  especially  in  absence  of  any 
request  for  such  suggestion. 

We  discover  nothing  to  justify  discussion  in  the  somewhat 
vague  criticisms  upon  some  other  portion  of  the  charge  or 
upon  certain  remarks  of  the  court  in  course  of  the  trial,  cer- 
tainly nothing  of  prejudicial  error  to  necessitate  reversaL 

By  the  Covrt — Judgment  affirmed 
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Phillips,  by  guardian  ad  litem.  Respondent,  vs.  Pobtags 
Tbansit  Company,  Appellant. 

2JovemJ>er  ll~-Decemher  i,  1908. 

Service  of  process:  Foreign  corporations:  ''Agent f*  Personal  service:^ 
Pleading:  Complaint:  Prayer  for  relief:  Verification  by  guardian 
ad  litem:  Default  judgment:  Proof  of  cause  of  action:  Opening 
default:  Meritorious  defense:  Answer:  Allegations  on  informO' 
tion  and  l>elief:  Discretion. 

1.  Under  eubd.  13,  sec.  2637,  Stats.  (1898),  provldinf  that  service 

of  summons  on  foreign  corporations  not  otherwise  specified 
may  be  made  upon  any  agent  having  charge  of  or  conducting: 
any  business  for  such  corporation  within  the  state,  the  captain 
of  a  vessel  of  a  corporation  plying  on  the  Great  Lakes  and 
stopping  to  receive  or  discharge  cargo  at  ports  within  this  state 
is  an  agent  within  the  calls  of  the  statute. 

2.  Where  service  of  a  summons  Is  properly  made  upon  the  captain 

of  a  vessel  plying  on  the  Great  Lakes  and  stopping  to  receive 
or  discharge  cargo  at  ports  within  the  state.  It  Is  unnecessary, 
on  an  application  to  set  aside  the  service  of  the  summons,  to- 
consider  the  effect  of  a  general  appearance. 

3.  In  an  action  against  a  corporation,  where  the  service  of  the  sum- 

mons has  been  made  upon  an  agent  designated  by  the  statute 
as  a  proper  person  ui>on  whom  service  could  be  made,  the  serv- 
ice is  personal  within  the  meaning  of  the  statute  authorizing 
entry  of  judgment  by  default 

4.  In  an  action  for  personal  injuries  brou^t  by  the  guardian  ad 

litem  of  a  minor,  the  allegations  of  negligence  In  the  complaint, 
stated  in  the  opinion,  are  held  sufficient,  in  the  absence  of  any 
objection  before  verdict. 

5.  In  an  action  for  personal  injuries  the  complaint  was  not  served 

with  the  summons,  and  never  served  upon  the  defendant,  and 
the  prayer  for  relief.  Instead  of  closing  with  the  usual  demand 
for  damages,  contained  the  phrase  "in  all  to  his  damages  five 
thousand  dollars."  Judgment  was  entered  on  default,  and  on 
motion  to  set  aside  the  judgment  It  was  Insisted  that  the  com- 
plaint contained  no  demand  for  relief  within  the  calls  of  sec. 
2646,  Stats.  (1898).  Held,  whether  such  prayer  would  have 
been  sufflclent  in  a  ease  where  the  complaint  had  been  served 
with  the  summons  and  judgment  taken  by  default — a  point  not 
decided—the  defendant  was  In  no  way  prejudiced,  and  hence 
under  sec  2829,  Stats.  (1898),  the  defect.  If  any,  should  be  dis- 
regarded. 
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6.  A  guardian  ad  litem  verifies  as  a  party  and  the  rules  respecting 

verification  by  a  party  apply;  and  hence,  if  the  guardian  ad 
litem  verifies  a  complaint  positively  and  of  his  own  knowledge, 
it  is  properly  verified. 

7.  On  a  motion  to  set  aside  a  Judgment  entered  on  default  it  ap- 

peared, among  other  things,  that  the  complaint  was  duly  veri> 
fled  and  that  the  evidence  offered  was  ample  and  sufficient  to 
support  the  verdict  of  the  jury  on  the  amount  ot  damages  found. 
Held: 

(1)  Under  sec.  2891,  Stats.  (189S),  plaintifT  was  obliged  only 
to  make  proof  of  his  damages. 

(2)  Even  if  plaintiff  proved  more  than  he  was  obliged  to,  the 
evidence  offered  did  not  negative  and  in  no  way  affected  his 
right  to  recover. 

(3)  It  was  not  error  to  refuse  to  set  aside  the  default  Judg- 
ment 

3.  On  a  motion  to  set  aside  a  default  Judgment  the  allegations  of 
the  answer  were  very  meager  upon  the  facts  going  to  the  de- 
fense, and  were  upon  the  information  and  belief  of  the  presi- 
dent of  the  defendant  corporation,  who,  it  appeared  from  the 
record,  had  no  personal  knowledge  thereof,  although  conclusions 
of  law  were  stated  positively  upon  the  knowledge  of  the  pleader. 
There  was  no  affidavit  produced  to  support  the  allegations  ot 
the  answer  as  to  the  merits  of  the  defense.  The  trial  court  was 
of  the  opinion  that  the  ends  of  Justice  did  not  require  that  the 
judgment  be  set  aside,  or  that  such  excuse  had  been  shown  as 
called  for  the  exercise  of  the  court's  discretion  in  defendant's 
favor.  Held,  that  the  motion  was  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and  that  there  was  no  abuse  of  dis- 
cretion in  denying  the  motion. 

Appeal  from  orders  and  a  judgment  of  the  circuit  court 
for  Brown  county:  S.  D,  Hastings,  Circuit  Judge.  Af- 
firmed. 

This  action  was  commenced  for  the  recovery  of  damages 
on  account  of  personal  injuries  alleged  to  have  been  sustained 
by  plaintiff,  Frank  Phillips,  at  De  Pere,  Wisconsin,  on  or 
about  the  11th  day  of  August,  1906,  through  the  negligence 
of  defendant  The  summons  was  served  by  the  sheriff  of 
Manitowoc  county  upon  one  W.  J.  Cowles,  captain  of  defend- 
ant's steamer,  on  the  28th  day  of  September,  1906,  at  the 
city  of  Manitowoc,   Manitowoc  county,  Wisconsin.      The 
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•complaint  was  not  served  with  the  summons.  The  defend- 
ant failed  to  appear  and  the  case  was  brought  to  trial  at  the 
1906  general  term  of  the  circuit  court  for  Brown  county'  at 
Green  Bay,  Wisconsin,  before  Hon.  Samuel  D.  Hastings 
and  a  jury,  and  judgment  rendered  in  favor  of  the  plaintiff 
on  the  3d  day  of  December,  1906,  for  the  sum  of  $2,600 
damages,  together  with  costs,  taxed  at  $37.72,  aggregating 
$2,537.72.  On  the  9th  day  of  November,  1907,  the  de- 
fendant appeared  specially  and  moved  that  the  service  of  the 
summons  as  well  as  the  judgment  be  vacated  and  the  action 
dismissed  for  the  reason  that  the  summons  had  never  been 
served  upon  the  defendant  and  that  the  court  acquired  no 
jurisdiction  of  the  action.  On  the  25th  day  of  November, 
1907,  the  motion  was  denied  with  $10  costs.  On  January 
22,  1908,  defendant  served  notice  of  the  entry  of  the  order 
<lenying  the  motion  of  defendant  to  set  aside  the  service  of 
the  sunmions  and  refusing  to  vacate  the  judgment  On  No- 
vember 30,  1907,  defendant  appeared  and  filed  with  the 
-court  an  order  to  show  cauj^e  why  an  order  should  not  be 
made  vacating  and  setting  aside  the  judgment  and  opening 
the  default  and  allowing  the  defendant  to  defend,  which 
motion  was  denied  with  $10  costs.  On  April  1,  1908,  notice 
of  the  entiy  of  this  order  was  served  upon  plaintiff.  Ex- 
ceptions were  filed  to  said  orders,  and  defendant  appealed 
from  the  judgment  and  both  orders. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Markham  &  Markham  and  A.  L.  Hougen, 

M.  E.  Dcms,  ioT  the  repondent. 

Kebwiw,  J.  1.  The  first  claim  made  by  counsel  for  appel- 
lant is  that  the  order  refusing  to  set  aside  the  service  of  the 
summons  was  erroneous.  This  claim  is  based  upon  the  con- 
tention that  the  captain  was  not  a  person,  within  the  mean- 
ing of  the  statute,  upon  whom  service  could  be  made.  Subd. 
,  13,  sec.  2637,  Stats.  (1898),  provides,  in  effect,  that  service 
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upon  a  foreign  corporation  of  a  class  to  which  the  defendant 
belongs  may  be  made  npon  any  agent  having  charge  of  or 
conducting  any  business  for  such  corporation  within  the 
state.  It  appears  very  clearly  from  the  record  that  the  cap- 
tain of  the  boat  was  such  an  agent  within  the  meaning  of  the 
statute.  He  was^  at  the  time  of  the  service  and  prior  thereto^ 
conducting  business  of  the  defendant  corporation  within  the 
state,  therefore  was  an  agent  upon  whom  service  could  be 
made.  Subd.  18,  sec  2637,  Stats.  (1898) ;  20  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  199.  The  service  upon  the  captain 
being  good,  it  is  unnecessary  to  consider  the  effect  of  a 
general  appearance. 

2.  It  is  further  insisted  that  the  court  below  erred  in  its 
order  refusing  to  set  aside  the  judgment  entered  by  default 
for  several  reasons,  namely:  (1)  that  the  service  was  not 
personal;  (2)  that  the  complaint  did  not  state  a  cause  of 
action ;  (3)  that  there  was  not  sufficient  proof  to  warrant  the 
entry  of  judgment  The  service  having  been  made  upon  an. 
agent  designated  by  the  statute  as  a  proper  person  upon 
whom  service  could  be  made,  the  service  was  personal  within 
the  meaning  of  the  statute  authorizing  entry  of  judgment  by 
default.  The  complaint  stated  a  good  cause  of  action.  It 
stated,  in  effect,  that  the  plaintiff  was  a  minor  and  that  the 
action  was  brought  by  the  guardian  ad  litem  duly  appointed ; 
that  the  defendant  was  a  foreign  corporation,  organized  un- 
der the  laws  of  the  state  of  Ohio,  and  was  the  owner  of  and 
engaged  in  operating  a  steam  vessel  known  as  the  Portage ; 
that  on  or  about  the  11th  day  of  August,  1906,  while  said 
steamer  was  at  the  docks  of  the  Co-Operative  Coal  Com- 
pany in  the  city  of  De  Pere,  Brown  county,  Wisconsin,  and 
the  defendant  engaged  in  loading  and  transferring  blocks  of 
ice  from  the  dock  to  the  upper  part  of  the  steamer,  the  plaint- 
iff, at  the  same  time  being  engaged  as  employee  of  said  Co- 
operative Coal  Company,  was  injured  by  the  careless  and 
negligent  handling  of  ice  by  the  defendant  in  such  manner. 
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as  to  cause  a  large  block  thereof  to  fall  upon  him,  seriously 
injuring  him,  in  consequence  of  which  he  suffered  great  pain 
and  anguish  of  body  and  mind,  and  was  permanently  lamed 
and  crippled  so  as  to  unfit  him  for  performing  manual  labor, 
in  all  to  his  damage  $5,000.  Objection  is  made  to  the  com- 
plaint on  the  ground  that  it  fails  to  set  forth  the  particular 
facts  of  negligence  relied  upon.  Whether  the  complaint 
would  have  been  subject  to  a  motion  to  make  more  definite 
and  certain  we  need  not  determine,  because  we  are  convinced 
that,  in  the  absence  of  any  objection  before  verdict^  the 
allegations  of  negligence  were  sufficient  It  is  insisted  that 
the  complaint  contained  no  demand  for  relief  and  was  not 
properly  verified.  Instead  of  closing  with  the  usual  demand 
for  damages  it  contains  the  phrase  ^4n  all  to  His  damage  five 
thousand  dollars,"  and  it  is  insisted  that  this  is  not  a  suffi- 
cient demand  for  judgment  under  sec.  2646,  Stats.  (1898), 
which  provides  that  the  complaint  shall  contain  a  demand  of 
the  judgment  to  which  the  plaintiff  supposes  himself  entitled, 
and,  if  the  recovery  of  money  be  demanded,  the  amount 
thereof  shall  be  stated.  Sec.  2886,  Stats.  (1898),  also  pro- 
vides  that  the  relief  granted  to  the  plaintiff,  if  there  be  no 
answer,  cannot  exceed  that  which  he  shall  have  demanded  in 
his  complaint;  and  sec.  2829  provides  that  the  court  shall,  in 
every  stage  of  an  action,  disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  shall  not  affect  the  sub- 
stantial rights  of  the  adverse  party,  and  that  no  judgment 
shall  be  reversed  or  affected  by  reason  of  such  error  or  de- 
fect In  the  instant  case  the  complaint  was  not  served  with 
the  summons  and  was  never  served  upon  the  defendant,  but 
was  filed  at  or  shortly  before  the  trial.  So  it  is  very  clear 
that  the  defendant  could  not  by  any  possibility  have  been 
prejudiced  by  the  defect  complained  of  respecting  the  de- 
mand for  judgment  It  is  true  the  demand  was  not  in  the 
usual  and  customary  form,  and  whether  it  would  have  been 
sufficient  in  a  case  where  the  complaint  had  been  served  with 
Vol.  187  - 13 
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the  summons  and  judgment  taken  by  default  we  do  not  find 
necessary  to  decide,  since  we  are  very  clear  that  the  defend- 
ant was  in  no  way  prejudiced. 

The  complaint  was  verified  by  the  guardian  ad  litem  posi- 
tively and  of  his  own  knowledge.  It  is  argued  by  appellant 
that  this  was  not  a  good  verification,  but  that  the  verification 
should  have  been  made  by  the  infant  plaintiff,  and  it  is  urged 
that  the  guardian  occupied  the  position  of  an  agent  of  the 
plaintiff  and  therefore  it  was  necessary  that  he  should  have 
stated  his  knowledge.  We  do  not  think  the  rule  contended 
for  by  appellant  applies  in  the  case  of  verification  by  a 
guardian  ad  litem,,  but  that  the  guardian  ad  litem,  verifies  as 
a  party.  Therefore  the  rules  respecting  verification  by  a 
party  apply.  22  Cyc  685;  Clay  v.  Baker,  41  Hun,  58; 
Turner  v.  Cook,  36  Ind.  129. 

It  appears  from  the  record  before  us  that  the  defendant 
did  not  appear  prior  to  the  entry  of  judgment,  and  that  the 
case  was  placed  upon  the  calendar  for  trial  and  due  proof 
made  of  the  default  and  the  damages  assessed  by  a  jury.  It 
is  claimed  by  coimsel  for  appellant  that  the  plaintiff  in  mak- 
ing his  proof  introduced  some  testimony  relating  to  the  ques- 
tion of  negligence  in  addition  to  evidence  on  the  question  of 
damages,  and  that  because  he  offered  some  evidence  respect- 
ing his  right  to  recover  he  was  obliged  to  make  a  complete 
case,  and  having  failed  to  do  so  he  was  not  entitled  to  judg- 
ment. We  cannot  agree  with  counsel  in  this  ccmtention.  The 
complaint  being  duly  verified,  plaintiff  was  obliged  only, 
under  sec  2891,  Stats.  (1898),  to  make  proof  of  his  damages, 
Trumbull  v.  Peck,  17  Wis.  265 ;  Gorman  v.  Ball,  18  Wis. 
24;  Sibhy  v.  Weinberg,  116  Wis.  1,  92  K  W.  427.  The 
evidence  offered  did  not  negative  the  plaintiff's  right  to  re- 
cover, and  it  was  ample  and  sufficient  to  support  the  verdict 
of  the  jury  on  the  amount  of  damages  found.  So,  even  if  it 
be  conceded  that  the  plaintiff  proved  more  than  he  was 
obliged  to,  it  in  no  way  affected  his  right  to  recover.     Wo 
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therefore  find  no  error  in  the  refusal  of  the  court  to  set  aside 
the  service  of  the  summons  or  the  default  judgment 

3.  It  is  further  strenuously  urged  that  the  court  below 
should  have  opened  the  default  and  permitted  the  appellant 
to  defend.  The  learned  trial  judge  rendered  an  opinion  on 
denial  of  the  motion,  from  which  it  appears  that  it  was  de- 
nied because  of  failure  to  show  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,  and  because  there  was  not  a  suffi- 
cient showing  of  merits.  It  appears  from  the  record  that  at 
or  about  the  time  of  the  service  of  the  summons  and  attach- 
ment upon  the  captain,  September  28,  1906,  the  captain 
consulted  with  an  attorney  respecting  such  service  and  was 
advised  that  the  sheriff  had  no  right  to  make  the  attachment, 
and  that  it  was  void  and  the  seizure  of  the  boat  under  the 
attachment  illegal ;  and  he  was  further  advised  to  have  the 
defendant  employ  an  attorney  at  Green  Bay  or  elsewhere  to 
move  to  set  aside  said  service  of  such  summons  and  attach* 
menL  It  also  appears  that  on  October  1,  1906,  the  defend- 
ant was  informed  by  the  captain  of  the  attachment,  and  de- 
fendant instructed  the  captain  to  disregard  it  and  to  put  the 
sheriff  off  the  boat,  and  if  he  would  not  go  when  ordered,  or 
could  not  be  put  off,  to  carry  him  away  with  the  boat  The 
boat  was  removed  in  the  absence  of  the  sheriff  shortly  after 
the  attachment  had  been  made,  and  nothing  further  done  by 
defendant  respecting  the  service  until  long  after  judgment 
had  been  entered.  It  does  not  appear  that  defendant  was 
ever  advised  that  the  service  of  the  summons  was  not  good, 
but  defendant  paid  no  attention  to  it  and  made  no  move  until 
long  after  judgment  was  rendered.  The  purpose  of  the  de- 
fendant obviously  seems  to  have  been  to  get  the  boat  out  of 
the  possession  of  the  sheriff  and  beyond  the  jurisdiction  of 
the  court  and  pay  no  attention  to  the  service.  Moreover,  the 
i-howing  of  a  defense  on  the  motion  to  open  the  default  was 
not  strong.  The  court  below  held  that  while  there  were 
sufficient  positive  allegations  in  the  answer,  if  proved,  to 
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constitute  a  defense,  the  answer  proposed  being  by  a  corpora- 
tion and  verification  by  the  president,  who  it  appeared  from 
the  record  had  no  personal  knowledge  thereof,  the  defend- 
ant should  have  produced  on  the  motion  proof  of  merits. 
There  was  also  used  upon  the  motion  an  affidavit  of  one 
Sullivan,  vessel  agent,  which  practically  added  nothing  to  the 
answer,  because  all  the  material  a\ierments  of  it  were  upon 
information  and  belief.  From  the  answer  of  the  defendant 
as  well  as  the  affidavit  of  Sullivan  it  appears  that  the  show- 
ing of  merits  was,  as  held  by  the  court  below,  practically 
upon  information  and  belief  and  not  positive  A  showing 
made  upon  information  and  belief,  on  application  to  open 
a  default,  has  been  held  insufficient.  Superior  C.  L,  Go.  v. 
Dunphy,  93  Wis.  188,  67  N".  W.  428,  and  cases  there  cited; 
Deermg  H.  Co.  v.  Johnson,  108  Wis.  275,  84  N.  W.  426. 
Xor  are  conclusions  sufficient,  even  though  stated  positively 
upon  the  knowledge  of  the  pleader.  Facts  should  be  stated 
from  which  the  court  can  see  whether  a  valid  defense  exists. 
Boemer  v.  Schmidt,  134  Wis.  1,  114  N.  W.  127 ;  Eremer  v, 
Sponholz,  129  Wis.  549,  109  K  W.  527.  The  all^ations  of 
the  answer  were  very  meager  upon  the  facts  going  to  the 
defense  upon  the  merits,  and  necessarily  so  because  of  lack 
of  knowledge  on  the  part  of  the  president.  No  affidavit  of 
the  parties  who  knew  the  facts  was  produced  and-  no  reason 
given  why  it  was  not.  The  affidavit  of  the  vessel  agent  is  upon 
information  received  from  the  master  of  the  vessel,  officers, 
and  seamen,  but  no  affidavit  of  the  master  or  any  seaman  was 
produced.  The  allegations  of  the  answer  are  quite  general, 
simply  denying  negligence  on  the  part  of  the  defendant  and 
alleging  that  plaintiff  was  not  at  the  time  of  injury  engaged 
as  employee  of  defendant,  and  that  defendant  had  no  control 
over  the  loading  of  the  ice.  No  affidavit  was  produced  on  the 
hearing  to  support  the  allegations  of  the  answer  as  to  the 
merits  of  the  defense.  The  motion  to  open  the  judgment 
was  addressed  to  the  sound  discretion  of  the  trial  court. 


Digitized  by 


Google 


1]  AUGUST  TERM,  1908.  197 

Hiroux  V.  Baum,  137  Wia.  197. 

Kremer  v.  Sponholz,  supra;  Menasha  TF.  TF.  Co.  v.  Michel- 
stetter,  126  Wis.  427,  105  N.  W.  927 ;  Buchan  v.  Nelson, 
114  Wis.  234,  90  K  W.  114;  Rogers  v.  Fate,  113  Wis.  364, 
89  N.  W.  186.  We  cannot  say  that  such  discretion  was 
abused.  A  default  should  be  opened  only  if  the  ends  of  jus- 
tice seem  to  require  it  Superior  C.  L.  Co.  v.  Dunphy,  93 
Wis.  188,  67  N.  W.  428.  The  court  below  in  its  opinion 
'filed  held  that  the  ends  of  justice  did  not  require  that  the 
judgment  be  set  aside,  or  that  such  excuse  had  been  shown  as 
called  for  the  exercise  of  the  court's  discretion  in  defendant's 
favor. 

We  find  no  abuse  of  discretion  in  so  ruling.  Therefore 
the  orders  and  judgment  appealed  from  must  be  afllrmed. 

By  the  Court. — ^The  orders  and  judgment  appealed  from 
are  affirmed. 


HiBOuz,  Bespondent,  vs.  Battm,  imp.,  Appellant. 

Hoverriber  IS— December  i,  190S, 

±uiomoWes:  Master  and  servant:  Negligence  of  servant:  Injuries 
to  third  parties:  Evidence:  Independent  contractor:  Misleading 
instructions:  Appeal  and  error:  Revieto:  Harmless  error:  Ex- 
cessive damages. 

1.  In  an  action  for  injuries  by  collision  with  an  automobile  owned 

by  defendant  but  operated  by  defendant's  son,  the  evidence, 
stated  in  the  opinion,  is  held  sufficient  to  support  a  finding  that 
the  son  was  acting  as  the  father's  servant 

2.  In  such  case  the  fact  that  the  son  was  running  the  automobile  by 

authority  of  the  father  is  sufficient  to  make  a  prima  facie  case 
of  master  and  servant. 
Z,  In  an  action  for  injuries  by  collision  with  an  automobile  owned 
by  defendant  it  appeared  that  defendant's  son  was  actually 
operating  the  machine,  but  under  the  instructions  of  a  third 
person  from  whom  the  machine  was  purchased  under  an  agree- 
ment to  give  the  son  such  Instructions.  Held^  that  while  the 
question  as  to  whether  or  not  the  third  person  had  possession 
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of  the  automobile  as  an  Independent  contractor  was  close,  the 
jury  were  warranted  upon  the  evidence  and  the  legitimate  in- 
ferences to  be  drawn  therefrom  in  finding  that  the  son  was  the 
agent  and  servant  of  the  defendant  in  the  operation  of  the  auto- 
mobile. 

4.  In  an  action  for  personal  injuries  the  court  instructed  the  jury 

that  they  must  determine  whether  defendant  was  exercising 
such  care  as  a  man  of  ordinary  prudence  would  exercise  under 
similar  circumstances,  *'and  if  you  find  he  was  not^  then  you 
will  find  that  he  was  in  the  exercise  of  ordinary  care."  Held^ 
taking  the  instruction  in  its  literal  sense,  that  it  was  more 
favorable  to  defendant  than  if  the  word  "not"  had  been  omitted,, 
and  was  not  prejudicial. 

5.  In  a.n  action  for  personal  injuries  by  collision  with  an  automo- 

bile, upon  the  evidence,  stated  in  the  opinion,  it  is  held  that  & 
verdict  for  $1,200  damages  was  not  excessive. 

Appkat.  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

The  plaintiff  was  at  work  sweeping  one  of  the  streets  in  the 
city  of  Green  Bay,  Wisconsin,  and  was  run  into  and  injured 
by  an  automobile  owned  by  appellant,  John  Baum,  The 
appellant  purchased  the  automobile  a  few  days  before  the 
time  of  the  accident,  and  had  an  understanding  with  Mr. 
Lucia,  one  of  the  members  of  the  firm  from  whom  the 
machine  was  purchased,  that  he  would  instruct  the  appel- 
lant's son,  Cecil  Baum,  to  run  it.  At  ihe  time  of  the  injury^ 
"Mr.  Lucia  and  Cecil  Baum  were  out  with  the  machine  and 
Cecil  was  running  it  Defendant  Cecil  was  seventeen  years 
of  age,  living  with  his  father,  who  was  a  merchant  doing 
business  in  Green  Bay,  and  occasionally  worked  in  his 
father's  store.  The  complaint  charges  defendants  with  neg- 
ligence, and  that  the  defendant  Cecil  was  acting  as  the  agent 
and  servant  of  the  defendant  John  Baum,  and  that  said 
Cecil,  while  in  the  employ  and  acting  as  the  agent  and  serv- 
ant of  John  Baum,  and  with  his  sanction"  and  authority, 
drove  an  automobile  belonging  to  the  defendant  John  Baum, 
carelessly  and  negligently  and  ran  into  plaintiff,  causing  the 
injury.     The  defendant  John  Baum  answered  by  general 
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denial,  and  the  defendant  Cecil  answered  by  his  guardian 
ad  liiem,  admitting  that  plaintiff  was  employed  as  a  street 
sweeper  by  the  city  of  Green  Bay  and  was  at  the  time  of  the 
accident  sweeping  Main  street  and  was  thrown  upon  the 
p^und  in  the  street,  and  that  defendant  Cecil  is  the  son  of 
defendant  John  Bav/ni,  and  denied  the  other  allegations  of 
the  complaint     The  jury  returned  the  following  verdict: 

"(1)  Was  Cecil  Baiun  the  servant  and  agent  of  the  de- 
fendant John  Baum  in  running  the  automobile  at  the  time 
the  plaintiff  was  injured  t     A.  Yes. 

"(2)  If  you  answer  the  first  question  'yes/  then  answer 
this:  Was  Cecil  Baum  acting  within  the  scope  of  his  employ- 
ment while  driving  the  automobile  at  the  time  of  the  in- 
jury?    A.  Yes. 

"(3)  Was  Cecil  Baum  wanting  in  ordinary  care  in  driv- 
ing and  managing  the  automobile  prior  to  and  at  the  time 
it  struck  the  plaintiff  ?     A,  Yes. 

"(4)  If  you  answer  the  third  question  'yes,*  then  answer 
this:  Was  such  want  of  ordinary  care  the  proximate  cause 
of  the  plaintiff's  injury  ?     A,  Yes. 

"(5)  If  your  answer  to  the  third  question  should  be 
'yes,'  then  answer  this:  Did  any  want  of  ordinary  care  on 
the  part  of  the  plaintiff  oontribute  to  his  injury?     A.  No. 

"(6)  What  amount  of  money  would  compensate  the  plaint- 
iff for  his  injury?     A.  Twelve  hundred  ($1,200)  dollars.'' 

The  usual  motions  were  made  to  amend  the  verdict,  for 
judgment  in  favor  of  the  defendant  John  Baum  upon  the 
verdict  as  amended,  for  judgment  notwithstanding  the  ver- 
dict, and  for  a  new  trial,  whidi  motions  were  denied  and  due 
exceptions  taken.  Exceptions  were  also  duly  filed  to  the 
charge  of  the  court  to  the  jury.  Judgment  was  entered  in 
favor  of  the  plaintiff  upon  the  verdict,  from  which  this 
appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Aarons  &  Niven, 
and  oral  argument  by  /.  M.  Niven. 

For  the  respondent  there  was  a  brief  by  Kittell  &  Burke, 
and  oral  argument  by  J".  A.  Kittell 
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Kerwin,  J.  The  plaintiff's  theory  of  the  case  upon  the 
trial  below  was  that  Cecil  Baum  was  the  agent  or  servant 
of  appellant  and  therefore  the  appellant  was  liable  for  CeciFs 
torts.  The  jury  found  for  plaintiff  upon  that  issue,  and 
the  question  arises  whether  such  finding  has  support  in  the 
evidence.  It  is  insisted  by  appellant  that  it  has  not  There 
is  evidence  tending  to  prove  that  Cecil  was  seventeen  years  of 
age,  lived  with  his  father,  occasionally  worked  in  his  father's 
store,  but  received  no  compensation  for  his  services;  that 
appellant  bought  the  automobile  from  Lucia  Bros,  mainly 
upon  the  solicitation  of  his  son  Cecil  about  a  week  before 
the  injury;  that  it  was  understood  between  appellant  and 
Cecil  that  the  latter  should  learn  to  run  the  automobile  or 
car  so  purchased  and  teach  the  other  members  of  the  family 
to  run  it,  or  run  it  for  their  benefit;  that  by  agreement  be- 
tween appellant  and  Lucia  the  latter  was  to  teach  Cecil  to  run 
the  car,  and  it  was  understood,  by  arrangement  between 
appellant  and  Cecil,  that  Cecil  was  to  have  the  right  to  take 
the  car  whenever  he  had  time  and,  with  the  aid  of  Lucia, 
learn  to  run  it  On  the  day  in  question  Cecil  took  the  car, 
and  at  his  request  Lucia  went  with  him  to  teach  him  to  run 
it,  and  after  going  a  considerable  distance  Lucia  turned  tho 
car  over  to  Cecil  to  run,  and  Cecil  was  running  it  at  the  timo 
of  the  injury ;. that  from  the  time  of  the  purchase  the  car  was 
owned  and  controlled  by  appellant,  and  at  the  time  of  the  in- 
jury was  in  the  possession  of  Cecil,  with  the  consent  of  appel- 
lant, for  the  purpose  of  learning  to  operate  it  under  instruc- 
tions from  Lucia.  The  jury  would  be  entitled  to  find  the 
foregoing  facts  from  the  evidence.  If  Cecil  was  running  the 
car  by  authority  from  appellant,  that  would  be  sufficient  to 
make  a  prima  facie  case  of  master  and  servant  Oerhardt  r. 
Swaty,  57  Wis.  24,  14  K  W.  851 ;  Schaefer  v.  Osterbrink^ 
67  Wis.  495,  502,  30  K  W.  922 ;  Davis  v.  Dregne,  120  Wis. 
63,  97  N.  W.  512 ;  StewaH  v.  Baruch,  103  App.  Div.  577, 
93  ]Sr.  Y.  Supp.  161.     The  foregoing  cases  are  quite  anal- 
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ogous  in  principle  to  the  one  before  us,  and  we  think  support 
the  ruling  of  the  lower  court  that  the  evidence  was  sufficient 
to  warrant  the  findings  of  the  jury.  On  the  question  of  the 
agency  of  Cecil  we  are  cited  by  counsel  for  appellant  to 
Kumba  v.  Gilham,  103  Wis.  312,  79  N.  W.  325 ;  WirJcler  v. 
Fisher,  95  Wis.  355,  70  N.  W.  477;  and  Maddox  v.  Brown, 
71  Me.  432.  In  Kuniba  v.  Oilham,  supra,  the  son  was  clearly 
acting  beyond  the  authority  or  direction  of  the  father  and 
<»ntrary  to  his  desire.  In  Winkler  v.  Fisher,  supra,  the  son 
<lisobeyed  the  express  instructions  of  the  father,  and  was  not 
at  the  time  of  the  injury  in  his  father's  employ  in  any  sense 
whatever,  but  was  acting  contrary  to  his  instructions.  In 
Maddox  v.  Brown,  supra,  the  son  took  his  father's  horse  on 
business  exclusively  of  his  own  and  without  the  knowledge 
of  the  father.  The  boy  was  in  no  way  executing  the  orders  of 
liis  father. 

It  is  further  insisted  that  Cecil  was  not  the  servant  of 
appellant  but  the  servant  of  Lucia,  an  independent  con« 
tractor,  and  Carlson  v.  Stocking,  91  Wis.  432,  65  N.  W.  58 ; 
Kuehn  v.  Milwaukee,  92  Wis.  263,  65  K  W.  1030 ;  Bauer  v. 
Richter,  103  Wis.  412,  79  K  W.  404;  Smith  v.  Milwaukee 
B,  &  T.  Exch.  91  Wis.  360,  64  N.  W.  1041 ;  Salliotte  v. 
King  B.  Co.  122  Fed.  378,  65  L.  R  A.  620;  BaOey  v.  Troy 
4&  B.  B.  Co.  57  Vt  252;  and  King  v.  N.  X-  C.  &  H.  R. 
R.  Co.  66  K".  Y.  181,  are  cited.  We  have  carefully  examined 
these  cases  and  cannot  discover  that  they  are  controlling  upon 
the  question  in  appellant^s  favor.  In  Carlson  v.  Stocking, 
sitpra,  there  was  evidence  that  one  Frazer  had  full  control  of 
the  dam  and  drive  of  logs  in  question,  that  he  employed  all 
the  men  and  furnished  the  supplies,  and  that  the  defendants 
were  merely  to  pay  him  a  compensation  for  driving  their 
logs,  the  defendants  participating  in  raising  the  dam  and 
operating  the  same  in  making  the  drive  at  the  time  in  ques- 
tion, and  it  was  held  that  whether  Frazer  was  an  independent 
<x>ntractor  was  a  question  for  the  jury.   In  Smith  v.  Milwaur 
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Icee  B.  &  T.  Exch.,  contractors  had  agreed  to  erect  a  build- 
ing according  to  fixed  plans  and  specifications,  and  it  was 
held  they  were  independent  contractors,  although  the  owner 
reserved  the  right  of  inspection.  In  Kuehn  v.  Milwavkee^ 
supra,  one  who  had  a  contract  with  the  city  to  remove  garb- 
age, with  no  right  on  the  part  of  the  city  to  control  the  mode 
or  manner  of  performance  of  the  contract,  was  held  to  be  an 
independent  contractor,  although  the  city  had  the  right  to  re- 
let the  contract  in  case  of  "improper  or  imperfect"  per- 
formance. Other  authorities  cited  by  appellant  under  this 
head  are  similar  in  principle  to  the  forgoing. 

The  case  before  us  turns  upon  whether  or  not  Cecil  was 
at  the  time  of  the  injury  in  possession  of  and  operating  the^ 
car  as  servant  of  appellant,  or  whether  Lucia  had  poesessiott 
of  it  as  an  independent  contractor.  While  we  regard  the 
question  close,  we  have  arrived  at  the  conclusion  that  the  jury 
was  warranted  upon  the  evidence  and  the  legitimate  in- 
ference to  be  drawn  therefrom  in  finding  that  Cecil  was  the 
agent  and  servant  of  appellant  in  the  operation  of  the  ear^. 
and  therefore  cannot  disturb  the  verdict  upon  that  point. 

2.  Error  is  assigned  upon  the  following  portion  of  the 
charge : 

*^Now,  if  you  are  satisfied  from  all  the  circumstances  of 
this  case — ^you  must  take  into  consideration  just  what  the 
young  man  was  doing,  what  experience  he  had  had,  and  what 
he  knew  about  operating  the  machine,  and  what  was  on  the 
street,  everything  that  he  saw  or  knew,  and  everything  that  he 
should,  in  the  exercise  of  ordinary  care,  have  seen  or  known^ 
and  determine  just  what  he  did,  and  just  what  happened, 
and  determine  whether  he  was  exercising  at  the  time  such 
care  as  men  of  ordinary  care  and  pnidenoe  would  exercise 
under  the  same  and  similar  circumstances,  and  if  you  find 
he  was  not,  then  you  will  find  that  he  was  in  the  exercise  of 
ordinary  care,  in  answer  to  this  question." 

It  is  very  obvious  that  the  use  of  the  word  "not,"  which 
made  the  portion  excepted  to  read,  "and  if  you  find  he  was- 
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not  in  the  exercise  of  ordinary  care,"  was  clearly  a  slip  in 
the  use  of  the  word  "not"  which  the  learned  trial  judge  did 
not  intend,  and  must  have  heen  so  understood  by  the  jury. 
This  we  think  would  be  apparent  to  any  juror  of  average 
intelligence  from  the  connection  in  which  the  word  "not" 
was  used,  as  well  as  viewing  the  portion  of  the  charge  ex- 
cepted to  together  with  the  balance  of  the  charge.  Besides, 
it  will  be  seen  that,  taking  this  portion  of  the  charge  in  its 
literal  sense,  it  was  more  favorable  to  the  appellant  than  if 
the  word  "not"  had  been  omitted.  A  case  in  point  is  Binns 
r.  StaiCj  66  Ind.  428.  Without  further  pursuing  the  subject, 
we  are  of  opinion  that  there  was  no  prejudicial  error  in  the 
charge.  Hoffman  v.  Rib  Lake  L.  Co.  136  Wis,  388,  117  N. 
W.  789 ;  Lipsky  v.  C.  Reiss  C.  Co.  136  Wis.  307,  117  N.  W. 
805 ;  KieJchoefer  v.  Hidershide,  113  Wis.  280,  288 ;  Pelton  v. 
Spider  Lake  8.  &  L.  Co.  132  Wis.  219,  112  N.  W.  29; 
Twentieth  Century  Co.  v.  Quilling,  136  Wis.  481,  117  N. 
W.  1007]  Butler  v.  State,  102  Wis.  364,  78  N.  W.  690. 

3.  It  is  also  contended  that  the  damages,  $1,200,  awarded 
are  excessive.  W^e  would  be  better  satisfied,  upon  the  facts 
of  the  case  as  disclosed  by  the  evidence,  with  a  smaller  ver- 
dict The  court  below  refused  to  disturb  the  verdict,  and 
the  question  arises  whether  we  can  reverse  it  because  a  new 
trial  was  not  granted  on  account  of  excessive  damages.  It 
is  true  the  actual  expenses  incurred  by  the  plaintiff  in  con- 
sequonee  of  the  injury  were  small,  the  appellant  paying  the 
doctor's  bill.  The  plaintiff  is  about  sixty-three  years  of  age 
and  the  injuries  did  not  at  first  appear  to  be  of  a  serious 
character.  The  principal  injuries  complained  of  were  to 
the  head  and  hip.  The  evidence  of  the  doctors  who  examined 
him  is  quite  strong  to  the  effect  that  they  were  unable  to 
find  any  physical  injury  to  the  hip  and  were  obliged  to  rely 
upon  plaintiff's  statements,  conduct,  and  beliavior,  nothing 
l)oiug  observable  of  any  consequences  except  a  scalp  wound, 
which  healed  in  a  short  time.     There  is  evidence,  however, 
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tending  to  show  that  the  machine  was  going  eight  or  nine 
miles  an  hour ;  that  plaintiff  when  struck  was  knocked  down 
and  rendered  unconscious;  that  he  had  not  at  the  time  of 
trial  recovered  from  the  injuries,  was  unable  to  work,  and 
suffered  considerable  pain ;  did  not  rest  well  for  three  weeks 
-after  the  injury;  was  earning  $1.50  per  day  when  injured 
in  July,  and  the  case  was  tried  in  December,  1907.  One 
doctor  who  made  an  examination  two  months  before  the  trial 
found  tenderness  in  the  scalp  wound,  also  soreness  in  hip 
which  he  thought  would  be  permanent,  and  that  the  injuries 
complained  of  could  have  been  received  without  leaving  any 
external  evidence  of  them ;  that  the  conditions  he  found  came 
from  the  injuries  received  by  plaintiff  when  struck  by  the 
car;  that  the  result  of  an  operation  for  relief  of  the  scalp  in- 
jury would  be  uncertain,  and  that  plaintiff's  head  was  per- 
manently injured,  and  soreness  continued  in  the  hip  and  back. 
From  a  careful  examination  of  the  evidence  we  do  not  feel 
that  this  court  would  be  justified  in  holding  that  the  damages 
awarded  by  the  jury  are  excessive.  Duffy  v.  C.  &  N.  W.  B. 
Co.  34  Wis.  188;  Donovan  v.  C.  &  N.  W.  B.  Co.  93  Wis. 
373,  67  K  W.  721,  and  cases  cited.  It  follows  that  the  judg- 
ment  must  be  affirmed. 

By  the  Cotart. — The  judgment  of  the  court  bdow  is  af- 
firmed* 


Ohanbleb  Lumbeb  CoMPAinr,  Bespondent^  vs.  Fehiau^ 

•  imp.,  Appellant 

Sept€ml>er  SO — December  15, 1908. 

Jiechanic^  liens:  Notice  l>]f  subcontractor:  Bu^ciency:  Description 
of  material:  Designation  of  amount  due. 

1.  A  compliance  with  the  provisions  of  sec.  3316,  Stats.  (1898),  Is 
a  condition  precedent  to  the  right  of  lien  by  a  subcontractor, 
and  it  is  essential  that  the  notice  provided  for  therein  contain 
all  the  features  indicated  by  that  section. 
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2.  A  statement  in  the  notice  given  by  a  subcontractor  claiming  a 

lien  under  sec.  3315,  Stats.  (1898):  "Materials  furnished:  Lum- 
ber and  mill  work  to  the  value  of  $1,100,"  while  meager  and  not 
to  be  commended.  Is  held  to  be  a  compliance  with  that  section. 

3.  A  clause  in  the  notice,  "that  the  undersigned  has  furnished  such 

materials,  pursuant  to  such  employment,  to  the  amount  and 
value  of  $1,100,"  does  not  satisfy  the  call  of  sec.  3316,  Stats. 
(189S),  which  in  express  terms  requires  the  notice  to  state  th» 
amount  due.  Such  requirement  cannot  be  supplied  by  infer* 
ence. 

Appeal  from  an  order  of  the  circuit  court  for  Bane 
county:  E.  TUly  Stevens,  Circuit  Judge.      Reversed. 

This  is  an  appeal  from  an  order  overruling  the  demurrer 
of  the  appellant  to  the  plaintiff's  complaint  The  action  was 
brought  to  foredose  a  lien  claimed  by  respondent^  Chamdler 
Lumber  Company,  for  lumber  and  mill  work  to  the  value 
of  $1,100  alleged  to  have  been  furnished  by  it  to  the  de- 
fendant H.  Schutte,  principal  contractor,  for  the  construc- 
tion of  a  dwelling  house  for  appellant 

For  the  appellant  there  was  a  brief  by  OUbert,  Jackson  & 
Ela,  and  oral  argument  by  Russell  Jackson. 

For  the  respondent  there  was  a  brief  by  Bashford,  AyU 
ward  &  Spensley,  and  oral  argument  by  22.  M.  Bashford. 

The  following  opinion  was  filed  October  20,  1908 : 

KJEEwiiT,  J.  The  only  question  for  consideration  upon 
this  appeal  is  the  suflSciency  of  the  notice  of  lien  involved, 
which  is  as  follows: 

"Notice  is  hereby  given  to  Ousiav  Fehlau,  the  owner  of 
the  property  to  be  affected  by  the  lien  herein  mentioned, 
that  the  undersigned,  the  Chandler  Lumber  Company,  a  cor- 
poration organized  and  existing  under  the  laws  of  the  state 
of  Illinois,  with  its  principal  place  of  business  in  the  city 
of  Chicago,  Illinois,  subcontractor  of  H.  Schutte,  principal 
contractor,  for  furnishing  the  materials  hereinafter  men- 
tioned, claim  the  lien  given  by  chapter  143  of  the  Revised 
Statutes  of  Wisconsin,   and  the  acts  amendatory  thereof. 
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upon  the  premises  and  lands  hereinafter  particularly  de- 
scribed and  upon  the  dwelling  house  thereon  situate.  That 
the  undersigned  was  employed  by  said  H.  Schutte,  con- 
tractor, to  furnish  the  materials,  hereafter  particularly 
stated,  upon  tlie  property  hereinafter  described,  and  the 
dwelling  house  situated  thereon.  That  the  undersigned  has 
furnished  such  materials,  pursuant  to  such  employment,  to 
the  amount  and  value  of  eleven  hundred  ($1,100)  dollars, 
upon  the  said  property  and  dwelling  house  situated  thereon. 
That  the  following  is  a  particular  statement  of  said  ma- 
terials furnished  by  the  undersigned,  pursuant  to  such  em- 
ployment, to  the  value  of: 

'^Materials  Furnished. — ^Lumber  and  mill  work  to  the 
value  of  eleven  hundred  dollars. 

"The  property  to  be  affected  by  said  lien  is  described  as 
follows,  to  wit:  lot  seven  (7)  in  block  ten  (JO)  in  Hudson 
Park  in  the  town  of  Blooming  Grove,  according  to  the  re- 
corded plat  thereof,  all  in  the  county  of  Dane  and  state  of 
Wisconsin." 

The  appellant  contends  that  the  notice  is  deficient  and  not 
in  substantial  compliance  with  the  statute,  for  the  reasons 
(1)  that  it  does  not  contain  a  sufficient  statement  of  the 
material  alleged  to  have  been  furnished ;  and  (2)  that  it  fails 
to  state  the  amount  due  plaintiff  from  Schutte,  the  principal 
contractor.     Sec.  3315,  Stats.  (1898),  requires  the  person 
furnishing  the  material  to  the  contractor  to  give  notice  in 
writing  to  the  owner,  setting  forth,  among  other  things,  "a 
statement  of  the  labor  performed  or  the  materials  furnished, 
tho  amount  due  therefor  from  such  principal  contractor." 
This  court  has  held  that  compliance  with  this  section  of  the 
statute  is  a  condition  precedent  to  the  right  of  lien  by  a  sub- 
contractor, and  that  it  is  essential  to  the  notice  provided  for 
that  it  "contain  all  the  features  indicated  by  such  section.'' 
Lacv  L,  Co.  V.  Auer,  123  Wis.  178,  101  K  W.  425 ;  Secwrity 
Nat.  Bank  v.  St.  Croix  P.  Co.  117  Wis.  211,  94  IST.  W.  74. 
It  is  insisted  by  appellant  that  the  "statement"  mentioned  in 
the  statute  means  a  reasonable  bill  of  items,  and  a  long  line 
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of  authorities  is  cited  in  support  of  this  oontention.  Many 
of  these  cases  are  based  upon  statutes  quite  different  from 
our  own,  and,  while  some  of  them  tend  to  support  appellant's 
contention,  others  may  be  found,  some  of  which  are  cited 
by  respondent,  which  give  a  more  liberal  construction  to  such 
statutes.  The  object  of  the  notice  required  by  our  statute 
to  be  given  by  the  subcontractor  is  to  enable  the  owner  to 
protect  himself  by  withholding  the  amount  claimed  from  the 
principal  contractor.  Mark  Paine  L,  Co.  v.  Douglas  Co. 
Imp.  Co.  94  Wis.  322,  324,  68  K  W.  1013.  A  general  state- 
ment of  the  material  furnished  has  been  held  sufficient. 
Jlavsmann  Bros.  Mfg.  Co.  v.  Eempfert,  93  Wis.  587,  67  N". 
W.  1136;  Brooks  v.  Railway  Co.  101  U.  S.  443.  While  we 
think  the  statement  of  materials  furnished  is  meager  and  not 
to  be  commended,  we  cannot  say  that  it  is  not  a  compliance 
with  the  statute  requiring  a  statement  of  the  materials  fur- 
nished. 

Upon  the  second  point  of  objection  to  the  notice,  however, 
we  have  had  much  trouble.  The  statute  in  express  terms 
requires  the  notice  to  state  the  amount  due.  There  is  no  ex- 
press statement  in  the  notice  that  any  amount  is  due.  In 
Laev  L.  Co.  v.  Auer,  supra,  this  court  seems  to  have  recog- 
nized the  n-ecessity  of  stating  in  the  notice  the  amount  due. 
The  court  said : 

"If  it  sets  forth  the  facts  that  he  was  employed  to  furnish, 
and  that  he  did  furnish,  material  as  specified  for  the  erection 
and  construction  of  the  building,  with  the  amount  due  from 
the  principal  contractor,  the  terms  and  conditions  of  the  stat- 
ute fire  fulfilled.  The  purposes  of  this  statute  are  twofold ; 
First,  to  secure  payment  to  persons  who  furnish  material  or 
perform  labor  upon  the  structures  therein  mentioned;  and 
second,  to  apprise  the  owner  that  a  claim  therefor  is  made  for 
the  amount  due  for  such  labor  or  material.'' 

And  in  Security  Nat.  Bank  v.  St.  Croix  P.  Co.,  supra,  it 
13  said  that  "unless  a  notice  containing  the  statutory  re- 
-qtiircixients  was  served  •  .  .  the  lien  was  lost."     The  clause 
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in  the  notice  "that  the  undersigned  has  furnished  such  mate 
rials,  pursuant  to  such  employment,  to  the  amount  and  value 
of  eleven  hundred  dollars"  caimot  be  said  to  satisfy  the  call 
of  the  statute,  which  in  plain  and  unambiguous  terms  re- 
quires the  amount  due  to  bo  stated.  This  requirement  can- 
not be  supplied  by  inference.  Freeman  v.  Binaher,  185 
111.  172,  56  K  E.  1055.  It  follows,  therefore,  that  the 
notice  was  not  in  compliance  with  the  statute,  hence  the 
order  appealed  from  must  be  reversed. 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  action  remanded  for  further  proceedings  according  to- 
law. 

A  motion  for  a  rehearing  wbb  denied  December  15,  1908-^ 


HiLLiAED,  Respondent,   vs.   Wisconsin  Life  Insubanck. 
Company,  Appellant 

Octoher  t— December  15, 1908. 

Evidence:  Presumptions  as  to  continuance  of  life  and  m^itrimoniat 
relations:  Parties:  Real  party  in  interest:  Actions:  Prematuro 
commencement:  Existence  of  cause  of  action:  Preliminary  con* 
ditions:  Pleading:  Issues  raised  by  general  denial:  Proof:  Life 
insurance:  Surrender  of  policy:  Recovery  of  surrender  valuer 
Conditions  precedent:  Cause  of  action:  Policy  payable  to  mar- 
ried woman:  Right  of  husband  to  surrender:  Appeal  and  error,- 
Conditional  reversal. 

1.  The  existence  of  a  personal  relation  or  a  state  of  things  being 

once  established  by  proof,  the  presumption  is  that  such  rela- 
tion or  state  of  things  continues  to  exist  as  before  until  the 
contrary  is  shown  or  until  a  different  presumption  is  raise<l 
from  the  nature  of  the  subject  in  question. 

2.  The  foregoing  rule  applies  to  an  established  condition  as  to  llf^. 

and  matrimonial  relations. 
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3.  The  rule  that  an  objection  that  a  suit  was  not  brought  by  the 

real  party  In  Interest  must  be  raised  by  demurrer  or  special 
pleading  of  the  facts  does  not  apply  when  the  plaintiff  has  no 
interest,  legal  or  equitable,  in  the  claim  or  right  to  represent  it. 

4.  The  rule  that  an  objection  that  the  action  was  prematurely 

brought  must  be  raised  by  demurrer  or  answer  specially  plead- 
ing the  facts  applies  only  where  the  cause  of  action  was  com- 
plete before  suit  but  there  was  nonperformance  of  some  condi- 
tion of  its  being  remediable,  not  to  where  there  was  no  such 
cause  at  the  beginning.  In  the  latter  situation  the  objection 
may  be  raised,  as  in  any  other  case  of  there  being  insufficient 
facts  pleaded  or  established  to  make  out  a  cause  of  action. 

5.  The  fact  that  no  cause  of  action  existed  at  the  time  of  the  cran- 

mencement  of  the  suit  may  be  established  under  a  general  de- 
nial. 

6.  Any  fact  which  the  plaintiff  must  prove  to  establish  his  cause  of 

action  may  be  disproved  under  a  general  denial. 

7.  In  case  of  a  policy  of  life  insurance  providing  that  it  shall  have 

a  surrender  value  upon  specified  conditions,  a  cause  of  action 
to  recover  such  value  does  not  exist  in  advance  of  such  per- 
formance. 

8.  A  policy  of  life  insurance  on  the  life  of  a  married  man,  unquali- 

fiedly payable  at  maturity  to  his  wife,  is  governed  by  sec.  2347, 
Stats.  (1898);  but  one  so  made  payable  but  conditioned  that  in 
a  specified  event  it  shall  have  a  surrender  value  in  which  the 
beneficiary  shall  have  no  interest,  is  not  as  to  such  feature  con- 
trolled by  such  statute. 

9.  In  case  of  a  judgment  being  improperly  rendered  because  the 

cause  of  action  alleged  did  not  exist  when  the  action  was  com- 
menced, and  the  infirmity  can  be  cured,  the  result  of  the  trial 
should  not  be  disturbed  except  in  so  far  as  to  prevent  any  sub- 
stantial prejudice  to  the  adverse  party. 
[Syllabus  by  Marshall,  J.] 


Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Rat  Stevens,  Circuit  Judge.     Reversed. 

The  claim  in  the  case  was  this :  April  28,  1897,  plaintiff 
obtained  from  the  Natural  Premium  Mutual  Life  Insurance 
Company,  a  corporation  duly  authorized  in  the  matter,  an 
annual  twenty-payment  life  insurance  policy,  securing  to  his 
wife,  Julia  Hilliard,  in  case  of  her  surviving  him,  $1,000, 
or  in  the  event  of  her  not  so  surviving  and  his  decease  leaving 
Vol.137— 14 
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children  such  sum  to  such  children,  otherwise  the  same  to  his 
personal  representative.  It  provided  for  a  payment  of 
$162.09  as  a  surrender  value  at  the  end  of  ten  years  in  case 
of  the  policy  being  kept  alive  till  that  time,  contingent  upon 
its  surrender  for  cancellation  and  sixty  days'  notice  in  writ- 
ing being  given  to  the  company.  December  5,  1906,  plaintiff 
gave  defendant  such  notice,  but  it  failed  and  refused  and  on 
further  notice  and  demand  still  refuses  to  pay  said  simi  or 
any  part  thereof.  He  tendered  defendant  the  policy  before 
the  commencement  of  this  action  and  has  kept  such  tender 
good.  By  contract  with  the  company  named  in  the  policy 
and  subsequent  assent  of  the  assured,  prior  to  1899,  all  the 
liabilities  under  such  policy  devolved  upon  the  defendant. 
There  was  an  appropriate  prayer  for  judgment  The  defend- 
ant answered  by  a  general  denial  and  pleaded  the  terms  of 
the  contract  The  giving  of  notice  as  alleged  was  admitted. 
There  were  further  allegations  presenting  the  question  as  to 
whether  the  surrender  value  was  not  less  than  that  claimed 
by  about  one  half. 

The  cause  was  tried  by  the  court  without  a  jury.  The 
policy  of  insurance  contained  this  provision:  "It  is  under- 
stood, that  in  the  event  of  the  surrender  of  this  policy,  the 
beneficiary  hereunder  shall  have  no  claim  whatever  upon  the 
said  company." 

The  court  found  as  matters  of  fact  the  issuance  of  the 
policy,  the  creation  of  liability  and  surrender  value  at  the  end 
of  the  tenth  year,  as  alleged  in  the  complaint,  and  further 
found  that  the  defendant  company  was  solvent  and  had  in 
hand  funds  available  for  and  applicable  to  payment  of  such 
value,  and  ordered  judgment  in  plaintiff's  favor  therefor 
with  interest  as  prayed  for  in  the  complaint  Judgment  was 
accordingly  rendered. 

A.  R.  Bushnell,  for  the  appellant 

Charles  N.  Brown^  for  the  respondent 
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The  following  opinion  wa8  filed  October  20,  1908 : 

Mabshaix,  J.  The  grounds  upon  which  judgment  was 
rendered  in  favor  of  respondent  are  untenable,  as  the  fol- 
lowing will  clearly  indicate. 

It  was  assumed  by  the  trial  court  that  the  policy  was  the 
sole  and  separate  property  of  respondent's  wife,  when  issued, 
but  since  there  was  no  affirmative  proof  that  she  was  alive  at 
the  time  of  the  trial  or  if  so  that  she  was  still  respondent's 
wife,  the  original  situation  was  immaterial  to  his  right  to 
recover.  Manifestly,  those  were  not  matters  for  appellant  to 
maintain  by  evidence  in  the  absence  of  proof  to  the  contrary. 
By  principles  too  familiar  to  require  more  than  a  mere  state- 
mmt  thereof,  the  continuance  of  life  and  status  as  regards 
Julia  Hilliard,  the  beneficiary  named  in  the  policy,  is  pre- 
sumed till  the  presumption  is  rebutted  by  evidence.  The 
case  in  this  regard  falls  within  the  rule  in  State  ex  reL  Coffey 
V.  Chittenden,  112  Wis.  569,  88  K  W.  587: 

^'When  the  existence  of  a  person,  a  personal  relation,  or  a 
state  of  things,  is  once  established  by  proof,  the  law  pre- 
sumes that  the  person,  relation,  or  state  of  things  continues 
to  exist  as  before,  until  the  contrary  is  shown,  or  until  a  dif- 
ferent presumption  is  raised,  from  the  nature  of  the  subject 
in  question.*' 

It  was  error  to  hold,  as  was  done,  that,  assuming  the  cause 
of  action,  if  there  were  one,  belonged  to  respondent's  wife, 
the  proceeding  in  his  name  to  enforce  it  was  a  mere  failure 
to  follow  the  command  of  the  Code  requiring  all  actions  to  be 
prosecuted  in  the  name  of  the  real  party  in  interest  The 
purpose  of  the  requirement  was  to  change  the  rule  of  the  com- 
mon law  under  which  it  was  necessary,  in  some  cases,  to 
prosecute  in  the  name  of  one  though  the  avails  of  the  litiga- 
tion would  belong  to  another,  as  for  instance  the  assignee  of  a 
nonnegotiable  promissory  note,  though  in  equity  the  absolute 
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OAvner  thereof,  in  case  of  necessity  to  judicially  enforce  it  at 
law,  was  compelled  to  do  so  in  the  name  of  the  assignor.  The 
change  has  no  reference  to  a  situation  where  a  person  who 
does  not  act  in  a  representative  capacity  nor  have  any  legal 
or  equitable  title  to  the  cause  of  action;  a  mere  pretended 
o^vne^,  sues  to  enforce  the  cause  of  action.  In  such  a  situa- 
tion the  infirmity  of  plaintiff's  position  goes  to  the  very 
foundation  of  the  claim  of  right  If  it  is  put  in  issue  by  a 
denial  the  burden  is  upon  him  to  establish  it  The  fact 
showing  such  infirmity  is  not  matter  in  abatement  nor  new 
matter  required,  in  order  to  be  available,  to  be  pleaded  spe- 
cially. The  general  rule  under  the  Code  is  that  any  matter  of 
fact  alleged  in  the  complaint  which  the  plaintiff  must  estab- 
lish to  make  out  his  cause  of  action  may  be  disproved  under  a 
general  denial.  Timp  v.  DocJcham,  32  Wis.  146 ;  Wheeler  v. 
Billings,  38  K  T.  263;  Oreenfield  v.  Mass.  Mvi.  L.  Ins, 
Co.  47  K  T.  430 ;  Weaver  v.  Barden,  49  N.  T.  286 ;  1 
Enoy.  PI.  &  Pr.  817.  That  rule  manifestly  includes  proof 
that  the  alleged  cause  of  action  never  existed.  MacJc  v.  Burt, 
5  Ilun,  28;  Ooddard  v.  Fulton,  21  Cal.  430.  It  is  thus 
tersely  stated  in  Oreenfield  v.  Mass.  Mut.  L.  Ins.  Co.,  supra: 

^*Under  a  general  or  specific  denial  of  any  part  of  a  com- 
plaint, which  plaintiff  is  required  to  prove  to  maintain  his 
action,  defendant  may  give  evidence  to  disprove  it" 

It  follows  under  the  pleadings  that  it  was  essential  for 
plaintiff  to  prove  he  owned  tho  right  claimed  at  the  time  the 
action  was  commenced. 

By  the  terms  of  the  policy,  in  order  to  impress  thereon,  a 
surrender  value,  it  was  necessary  to  deliver  back  the  instru- 
ment and  give  sixty  days'  notice  in  writing  to  the  company. 
While  the  evidence  shows  the  giving  of  notice  to  appellajit, 
substantially  informing  it  more  than  sixty  days  before  the 
commencement  of  the  action  of  appellant's  intention  to  make 
the  surrender  and  realize  the  advantages  of  the  agreement  as 
to  a  surrender  value,  tlicre  was  no  proof  of  such  a  surrender 
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before  the  action  was  commenced  nor  thereafter.  Though 
the  policy  was  produced  upon  the  trial  and  offered  in  evi- 
dence, it  was  not  then  tendered  to  appellant  nor  deposited 
with  the  court  for  its  use.  For  aught  that  appears  in  the 
record  respondent  or  his  wife  now  has  the  policy.  So  in  any 
event  no  cause  of  action  existed  against  appellant  when 
these  proceedings  were  instituted.  The  difficulty  is  not  in  the 
mere  failure  to  satisfy  some  condition  precedent  to  a  remedy 
for  the  enforcement  of  an  existing  cause  of  action,  but  in 
failure  to  comply  with  a  condition  precedent  to  the  existence 
of  the  cause  of  action.  The  former  would  be  mere  matter  in 
abatement  but  the  latter  clearly  not  The  distinction  is 
pointed  out  in  Lombard  v.  McMillan,  96  Wis.  627,  70  K.  W. 
673^  Caution  is  there  suggested  to  avoid  going  astray  by 
reason  of  the  general  statement  in  1  Ency.  PL  &  Pr.  22,  to 
the  effect  that  the  objection  that  Ihe  action  is  prematurely 
brought  must  be  raised  as  matter  in  abatement,  and  similar 
language  in  Collette  v.  Weed,  68  Wis.  428,  82  K  W.  753, 
and  other  cases,  overlooking  MiUett  v.  Hay  ford,  1  Wis.  401, 
and  Noonan  v.  Bradley,  9  WaU.  394,  and  similar  cases,  to 
the  effect  that  the  objection  that  the  action  was  prematurely 
brought  may  be  made  by  pleading  the  same  in  abatement  or 
by  a  motion  for  nonsuit  upon  the  trial ;  that  it  is  not  waived 
by  failure  to  specially  plead  it  This  court  endeavored  to 
make  clear  that  the  two  classes  of  authorities  v^ll  be  seen  to 
be  in  harmony  when  it  is  appreciated  that  one  deals  with 
matter  going  to  the  jurisdiction  of  the  court  or  the  cause  of 
action  itself,  and  the  other  merely  to  the  remedy  by  way  of 
qualification  or  otherwisa 

If,  in  any  view  of  the  case,  the  errors  committed  in  respect 
to  nousurrender  of  the  policy  before  the  commencement  of 
the  action  being  mere  matter  in  abatement  and  waived  be- 
caise  fluch  nonsurrender  was  not  specially  pleaded,  could  be 
regarded  as  nonprejudicial,  it  would  be  difficult  to  see  why 
the  judgment  appealed  from  should  be  disturbed.    True,  un- 
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der  sec  2347,  Stats.  (1898),  as  construed  by  this  court  in 
Ellison  V.  Straw,  116  Wis.  207,  92  K  W.  1094,  and  Canter- 
hury  V.  N.  W.  Mut.  L.  Ins.  Co.  124  Wis.  169,  102  N.  W. 
1096,  if  a  married  man  takes  out  a  policy  of  life  insurance 
expressed  to  be  for  llie  benefit  of  his  wife,  it  is  her  property 
to  the  extent  that  in  case  of  maturity  of  the  contract  during 
her  lifetime  the  proceeds  thereof  will  belong  to  her  for  her 
own  use  and  benefit  free  from  any  claim  on  the  part  of  her 
liusband  or  any  of  his  creditors.  It  was  assumed  by  the  trial 
court,  as  before  indicated,  and  is  now  assumed  by  counsel 
upon  both  sides,  that  the  policy  here  is  unqualifiedly  within 
that  statutory  rule.  All  seem  to  have  overlooked  this  pro- 
vision of  the  contract: 

"It  is  understood,  that  in  the  event  of  the  surrender  of 
this  policy,  the  beneficiary  hereunder  shall  have  no  daim 
whatever  upon  said  company." 

We  see  no  way  of  escaping  the  conclusion  that  such  lan- 
guage should  be  read  as  a  proviso  to  the  clause  making  the 
policy  payable  to  Mrs.  Hilliard  and,  therefore,  in  that  re- 
spect the  contract  is  not  within  the  statute,  if  it  be  competent 
to  make  such  a  proviso.  Upon  principle  there  is  certainly 
no  such  incompetency  and  there  is  no  prohibition  in  respect 
to  the  matter,  express  or  implied,  in  the  written  law,  so  far 
as  we  can  discover.  Possibly  to  incorporate  such  a  provision 
in  a  contract  which  would  otherwise  be  governed  by  the  plain 
letter  of  the  statute,  is  contrary  to  the  legislative  policy  in 
respect  to  the  rights  of  married  women  as  to  insurance  con- 
tracts made  for  their  benefit,  but  if  liberty  of  contracting  in 
respect  to  such  matters  can  legitimately  be  taken  away  the 
restriction  should  be  unmistakably  expressed. 

It  must  follow,  as  we  view  the  matter,  that  under  the  terms 
of  the  policy  the  right  to  mature  a  claim  for  a  surrender 
value  is  personal  to  respondent.  If  any  one  can  recover  on 
the  claim  made  in  the  complaint  respondent  is  that  one. 

We  must  still  face  the  fact  that  when  this  action  ^wa& 
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commenced  it  was  not  grounded  on  a  matured  daim.  There 
was  a  mere  right  on  the  part  of  respondent  to  create  one  by 
complying  with  the  conditions  of  the  contract  in  that  regard. 
The  findings  of  the  trial  court  do  not  cover  the  subject.  The 
basic  fact,  essential  to  the  existence  of  a  surrender  value ;  the 
actual  surrender  of  the  contract  with  sixty  days'  notice  to 
the  company,  or  at  least  such  notice  and  an  exhaustion  of 
all  reasonable  efforts  to  so  surrender  the  policy,  was  passed 
over  by  the  trial  court,  seemingly,  as  immaterial.  So  on  the 
face  of  the  findings  they  do  not  support  the  judgment  and  no 
better  support  is  found  in  the  evidence.  As  the  case  stands, 
notwithstanding  nonperformance  of  conditions  requisite  to 
impress  upon  the  policy  a  surrender  value,  and  no  delivery 
of  the  policy  into  court  for  the  use  of  appellant^  a  recovery 
was  allowed  and  not  even  conditioned  upon  delivery  of  the 
policy  to  appellant  or  into  court  for  its  use,  as  before  in- 
dicated. 

It  is  the  personal  opinion  of  the  writer  that,  in  harmony 
with  the  law  governing  such  situations  as  is  here  presented^ 
the  orderly  way  to  dispose  of  this  case  is  to  revere  the  judg^ 
ment  and  remand  the  cause  for  dismissal  with  costs  in  favor 
of  appellant  However,  it  is  the  opinion  of  the  court  that 
since  the  notice,  seasonably  given,  fully  informed  appellant 
that  respondent  intended  to  surrender  the  policy  and  the  com- 
mencement of  the  action  was  an  unmistakable  election  to 
efiiciently  stand  by  such  intention,  and  the  attitude  of  appel- 
lant from  first  to  last  shows  that  it  would  not  under  any  cir- 
cumstances have  paid  a  surrender  value  to  respondent  with- 
out judicial  coercion,  but  have  insisted,  as  it  did  under  the 
circumstances  which  in  fact  occurred,  that  the  policy  could 
not  be  surrendered  without  consent  of  Mrs.  Hilliard,  or 
satisfactory  proof  being  given  of  her  right  having  been  ex- 
tinguished by  death  or  otherwise,  the  errors  which  resulted 
in  the  judgment  are  not  really  prejudicial  to  appellant,  un- 
less it  is  excessive  or  because  it  was  not  conditioned  upon  a 


Digitized  by 


Google 


216         SUPREME  COURT  OF  WISCONSIN.     [Dec. 
Hilliard  v.  Wiscsonsin  Life  Ina.  Co.  137  Wis.  203. 

surrender  of  the  policy  to  appellant,  or  into  court  for  its  use. 
Therefore  the  court  entertains  the  opinion  that  the  situation 
is  analogous  to  failure  to  make  a  tender  or  a  demand  when 
the  same  is  a  condition  precedent  to  the  maintenance  of  an  ac- 
tion and  it  dearlj  appears  that  a  tender  would  not  have  been 
accepted  or  demand  been  complied  with.  On  the  whole,  it 
is  the  opinion  of  the  oourt  that  the  situation  should  be 
governed  by  the  rule  that  "the  court  shall,  in  every  stage 
of  an  action,  disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  shall  not  affect  the  substantial  rights 
•of  the  adverse  party;  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect" 

Doubtless  justice  can  be  best  promoted  by  giving  the  fullest 
effect  which  the  court  reasonably  can  to  that  beneficent 
statute,  to  the  end  that  justice  between  litigants  may  be  at- 
taaaed  aa  speedily  and  economically  as  practicable.  It  has 
often  been  said  here  in  terms  or  effect  that  regardless  of  how 
many  errors  may  appear  in  proceedings  resulting  in  a  judg- 
ment, diallenged  upon  appeal,  and  regardless  of  how  plain  or 
ineoccusable  such  errors  may  appear,  the  judgment  shpuld  not 
be  disturbed  except  in  so  far  as  it  may  appear  that  the  op- 
posite party  was  or  probably  may  have  been  prejudiced  by 
such  errors.  I  would  personally  vindicate  the  correctness 
of  that  rule  by  applying  it  in  judicial  work  with  the  greatest 
practicable  freedom.  I  would  hesitate  in  this  case,  in  that  its 
application  would  seem  to  take  from  a  party  the  benefit  of 
objections  legitimately  made  upon  the  trial  and  persisted  in 
till  this  time,  which  had  they  been  allowed  would  have  been 
to  his  advantage  in  that  it  would  have  terminated  the  pend- 
ing litigation  in  its  favor  instead  of  its  being  mulcted  in  the 
particular  instance  in  costs.  It  seems  by  the  trend  of  our 
decisionB  that  is  prejudice  within  the  meaning  of  the  statute. 
However,  'tis  true  that  it  is  quite  apparent  appellant  would 
never  have  paid  the  surrender  value  claimed  without  litiga- 
tioa  attended  with  costs  to  the  same  extent  as  it  will  be  bur* 
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dened  in  case  a  recovery  should  be  now  permitted.  In  that 
sense  I  fully  agree  that  failure  of  the  court  to  give  appellant 
the  advantage  of  the  objections  going  to  the  infirmity  of  re- 
spondent's claim,  in  that  the  action  was  prematurely  brought, 
lias  caused  it  no  substantial  injury. 

A  question  is  raised  as  to  the  amount  of  the  surrender 
value  of  the  policy,  under  any  circumstances,  at  the  time 
the  action  was  commenced.  In  our  judgment  that  is  plainly 
fixed  by  the  terms  of  the  contract  at  the  amount  claimed  by 
respondent  The  language  of  the  policy  is  very  plain,  that 
upon  the  performance  of  the  specified  conditions  to  which 
we  have  referred  it  shall  have  a  surrender  value  of  $162.09. 

In  harmony  with  what  has  been  said  it  is  the  opinion  of 
the  court  that  a  disposition  of  the  appeal  as  indicated  in  the 
mandate  will  effectually  cure,  so  far  as  any  substantial  in- 
justice is  concerned,  aU  errors  committed  upon  the  triaL 

By  the  Cowrt. — ^The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  order  judgment  in  plaintiflPs 
favor  as  prayed  for  in  the  complaint,  conditioned  upon  his 
-delivering  the  policy  to  defendant  within  thirty  days  after 
the  filing  of  the  remittitur  in  the  trial  court,  or  within  such 
time  depositing  it  with  the  derk  of  such  court  for  the  de- 
fendant and  notifying  it  thereof,  and  in  case  such  condition 
«hall  not  be  performed  within  such  thirty  days,  then  to  ren- 
-der  judgment  in  appellant's  favor  dismissing  the  cause  with 
costs. 

Upon  a  motion  by  the  appellant  for  a  rehearing  there  was 
a  brief  by  A.  R.  Bushnell  appellant's  attorney,  and  a  brief 
in  opposition  by  C.  M.  Hilliard,  respondent,  in  person. 

The  motion  was  denied  December  16,  1908.  Winslow, 
€•  J.,  took  no  part 


Digitized  by 


Google 


218         SUPREME  COURT  OF  WISCONSIN.     [Dec. 
Claridge  v.  Evans,  137  Wis.  218. 


Claridge,  Appellant,  vs.  Evans,  Trustee,  Respondent 
Evans,  Trustee,  Respondent,  vs.  Clabtdgb,  Appellant 

Octoher  1 — December  15, 1908. 

Bankruptcy:  Preference:  Mortgages:  Foreclosure:  Property  and 
rights  of  trustee  in  bankruptcy:  Setting  wide  mortgage:  Ap- 
peal and  error:  Revieto:  Inconsistent  findings,  which  controls r 
Debtor  and  creditor:  **Reasonable  cause  to  believe  that  a  pref' 
erence  was  intended.** 

1.  An  action  to  foreclose  a  mortgage  was  defended  on  the  ground 
that  the  mortgage  was  void  as  a  preference  under  the  federal 
bankruptcy  act.  It  appeared,  among  other  things,  that  the 
mortgage  was  given  about  two  years  before  the  petition  in  bank- 
ruptcy was  filed,  to  one  who  was  a  managing  officer  of  the  bank- 
rupt but  not  at  the  time  a  creditor,  for  the  purpose  of  securing^ 
advances  agreed  to  be  made  in  order  to  enable  the  bankrupt 
to  continue  business;  that  the  bankrupt  was  then  in  fact  in- 
solvent, as  both  parties  knew,  but  the  mortgage  was  made  in 
good  faith  and  both  parties  expected  the  business  would  be  suc- 
cessfully carried  on;  that  by  innocent  mistake  the  mortgage 
was  not  recorded  until  a  few  days  before  the  bankruptcy  pro- 
ceedings, although  the  mortgagee  supposed  it  was,  and  made 
his  advances  from  time  to  time  relying  on  his  security;  that 
the  last  two  advances  were  made  before  the  beginning  of  the 
four-months  period  immediately  preceding  the  bankruptcy  pro- 
ceedings, and  that  for  those  advances  foreclosure  was  claimed. 
Held: 

(1)  In  the  absence  of  fraud,  actual  or  constructive,  suuh  mort- 
gage, though  unrecorded,  gave  to  the  mortgagee  a  li^D  upon 
the  mortgaged  property  for  the  sums  thereafter  advanced  under 
it,  good  as  between  the  parties  and  as  to  all  the  world  except 
subsequent  purchasers  or  mortgagees  in  good  faith  and  for  a 
valuable  consideration. 

(2)  The  trustee  in  bankruptcy  had  no  greater  right  to  set 
aside  the  conveyance  or  transfer  than  the  bankrupt  himself 
had,  except  so  far  as  the  bankruptcy  act  empowered  him  to 
avoid  such  transactions  in  cases  of  actual  or  constructive  fraud 
or  in  cases  of  preferences  inhibited  by  the  act. 

(3)  Under  subd.  a  and  &,  sec.  60,  and  subd.  d,  sec.  67,  of  the 
federal  bankruptcy  act  of  1898,  the  creditor  was  entitled  te 
judgment  of  foreclosure. 

SiKBECKEB  and  Kerwin,  J  J.,  dissenting,  are  of  the  opinion  that 
the  mortgage  constituted  a  preference  and  hence  was  fraudu* 
lent  and  void  under  the  federal  bankruptcy  act 
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2.  The  giving  of  a  mortgage  or  other  security  to  secure  the  re- 

payment of  a  present  loan,  or  a  loan  to  be  made  in  the  future, 
is  not  a  preference.  In  order  to  constitute  a  preference  there 
must  be  an  existing  antecedent  debt  upon  which  a  payment  i& 
made  or  for  which  security  is  given.  A  security  given  for  a 
debt  created  at  the  time  is  a  present  security  and  not  a  pref- 
erence created  by  the  mortgage. 

3.  A  preference  contemplates  a  class  of  existing  creditors,  one  of 

whom  is  singled  out  for  preference. 

4.  The  word  "preference"  means  that  one  person  is  favored  above 

others  who  before  the  favor  was  shown  stood  on  equal  footing. 

5.  The  concluding  clause  of  subd.  a,  sec.  60,  of  the  federal  bank- 

ruptcy act,  which  in  effect  declares  that,  if  the  local  law  re- 
quires recording  of  the  transfer,  the  four-months  period  during 
which  preferences  are  inhibited  shall  not  expire  until  four 
months  after  the  date  of  the  recording,  does  not  define  a  pref- 
erence nor  purport  to  make  a  preference  out  of  a  transaction 
which  was  not  a  preference  before,  and  only  applies  where  the 
transfer  itself  constitutes  a  preference. 
(.  Where  a  debtor,  when  the  four-months  period  under  subd.  <k 
sec.  60,  of  the  feder&l  bankruptcy  act  began,  owed  the  creditor 
$5,000,  and  the  creditor's  security  was  only  of  the  value  of 
$1,725,  as  to  the  sum  of  $3,275  the  creditor  was  unsecured,  and 
he  could  not,  with  knowledge  of  his  debtor's  insolvency,  retain 
a  payment  on  his  unsecured  debt  within  the  four-months  pe- 
riod, where  this  would  give  him  a  greater  percentage  than  any 
other  unsecured  creditor. 

7.  In  such  case  the  debt  of  the  creditor,  after  exhausting  his  se- 

curity, became  of  the  same  class  as  all  other  unsecured  con- 
tract debts  which  are  not  given  priority  by  the  terms  of  the 
bankruptcy  act 

8.  A  specific  finding  directed  to  the  special  question  of  the  time  of 

payment  of  specific  notes  Is  held  controlling  over  the  mere  re- 
capitulation of  these  notes  with  others  contained  in  another 
finding. 

9.  Where  a  creditor  was  the  active  manager  of  the  entire  business 

of  a  bankrupt  corporation  from  the  time  he  accepted  a  mort- 
gage securing  him  for  advances  to  be  made,  up  to  the  time  of 
the  bankruptcy,  and  in  fact  was  the  only  person  who  had  per- 
sonal and  accurate  knowledge  of  its  affairs,  and,  as  secretary, 
in  fact  made  the  alleged  preferential  payments  to  himself,  the 
creditor  was  in  effect  both  debtor  and  creditor,  and  whatever 
he  knew  in  one  capacity  he  knew  in  the  other. 
10.  In  such  case  it  appeared,  among  other  things,  that  the  complete 
and  practically  hopeless  insolvency  of  the  corporation  was 
known  to  the  creditor  when  he  made  payments  to  himself,  and 
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he  also  knew  that  the  effect  of  each  payment  was  to  enable  hlm» 
as  a  creditor,  to  obtain  a  greater  percentage  of  his  debt  than 
other  creditors  of  the  same  class.  Held,  under  subd.  a,  sec.  60, 
of  the  federal  bankruptcy  act,  prescribing  that  a  preference 
within  the  terms  thereof  ia  recoverable  when  the  creditor  shall 
have  reasonable  cause  to  believe  that  a  preference  was  intended, 
that  the  creditor  must  be  deemed  to  have  known  that  all  the 
facts  existed  which  were  necessary  to  condemn  the  payments 
as  preferential  and  as  so  intended. 
11.  In  such  case  it  is  held  that  the  omission  of  any  finding  to  the 
effect  that  the  creditor  had  reasonable  cause  to  believe  that  a 
preference  was  intended  when  the  payments  were  made  is  not 
ground  for  reversal  of  a  judgment  in  favor  of  the  trustee  in 
bankruptcy  for  the  recovery  of  such  preference. 

Appeaxs  from  judgments  of  the  circuit  court  for  Sauk 
ijounty:  James  O'Neell,  Judge.  Reversed  on  one  appeal; 
affirmed  on  the  other. 

These  actions  involved  the  same  transactions  and  were 
tried  on  the  same  testimony.  The  first  action  was  brought 
upon  leave,  duly  obtained,  to  foreclose  a  mortgage  upon  real 
estate  given  to  ClaHdge  by  the  Clover  Creamery  Association, 
a  bankrupt  corporation,  and  the  second  was  brought  by  the 
trustee  of  the  bankrupt  to  recover  payments  made  by  the 
association  to  Claridge  before  the  bankruptcy.  Both  transac- 
tions were  claimed  by  the  trustee  to  be  unlawful  preferences 
under  the  provisions  of  the  bankrupt  law.  The  actions  were 
tried  by  the  court  and  the  facts  were  not  materially  disputed, 
being  found  by  the  trial  court  substantially  as  follows:  For 
some  time  prior  to  December,  1904,  the  Clover  Creamery 
Association  was  a  corporation  doing  business  in  Sauk  county, 
and  continued  to  transact  business  up  to  October  25,  1906, 
when  a  petition  in  bankruptcy  was  filed  in  the  proper  federal 
court  by  creditors,  and  on  February  18,  1907,  it  was  ad- 
judged a  bankrupt,  and  the  respondent,  Evans,  appointed 
trustee.  On  December  16,  1904,  it  was  in  fact  insolvent^ 
being  largely  indebted  to  its  patrons  and  also  to  the  Bank  of 
Eeedsburg  upon  notes  and  overdrafts,  and  the  bank  was  un- 
willing to  extend  further  credit.     Claridge  was  then  secretary 
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of  the  corporation  and  knew  of  its  insolvent  condition.  On 
the  last-named  date  it  was  agreed  between  Claridge  and  the 
directors  of  the  company  in  good  faith  that  Claridge  should 
advance  to  the  company  not  exceeding  $4,000,  in  sums  as 
needed,  to  discharge  its  indebtedness,  and  should  take  the 
note  of  the  company  for  that  sum,  running  three  years, 
secured  by  a  mortgage  upon  the  real  estate  of  the  company,, 
the  note  and  mortgage  to  be  continuing  securities.  By  this 
agreement  Claridge  was  to  give  his  own  personal  notes  to  the 
bank  from  time  to  time  as  needed,  the  proceeds  to  be  placed 
to  the  credit  of  the  company,  and  the  notes  so  given  to  be  paid 
by  the  company  out  of  its  moneys  in  the  bank  as  fast  aa 
practicable.  The  $4,000  note  and  mortgage  were  duly  ex- 
ecuted and  delivered  by  the  company  to  Claridge  on  the  day 
last  named.  Thereafter,  and  in  reliance  on  this  note  and 
mortgage,  Claridge  gave  his  notes  to  the  bank  at  various 
times  during  the  years  1904  and  1905  for  various  sums, 
the  proceeds  of  which  notes  were  credited  to  the  com- 
pany and  paid  out  of  the  funds  of  the  company  in  the  bank 
prior  to  June  25,  1906,  and  no  question  is  raised  as  to  the 
validity  of  such  payments  in  these  actions.  Two  notes  of 
$1,000  and  $1,500,  respectively,  fell  due  June  1,  1906.  The 
first  of  these  notes  was  paid  out  of  the  funds  of  the  com- 
pany in  the  bank,  by  a  check  drawn  by  Mr.  Claridge  as  secre- 
tary, June  29,  1906,  and  the  second  was  paid  in  the  same 
way  August  25,  1906.  Two  other  notes  placed  in  the  bank 
by  Claridge  to  the  credit  of  the  company,  one  dated  January 
16,  1906,  for  $1,000,  and  one  dated  April  2,  1906,  for 
$1,500,  also  fell  due  June  1st,  but  neither  of  them  was  ever 
paid  by  the  company.  Both  were  paid  by  Claridge  December 
24,  1906,  and  tie  foreclosure  action  is  brought  to  enforce 
a  mortgage  lien  for  these  sums.  Upon  receiving  tlie 
mortgage  on  December  16,  1904,  Claridge  gave  it  to  Mr. 
Qottry,  a  reputable  attorney  of  Reedsburg,  to  place  the  same 
on  record  at  Baraboo,  and  paid  him  the  recording  fees.  Mr. 
Gottry,  however,  by  oversight  mislaid  the  mortgage,  and  for- 

Digitized  by  VjOOQ IC 


222         SUPREME  COURT  OF  WISCONSIN.     [Dec. 
Qaridge  v.  Evans,  137  Wis.  218. 

got  its  existence  until  by  chance  he  found  it  among  his  pa- 
pers October  19,  1906,  when  he  immediately  caused  it  to  be 
recorded.  At  this  last-named  date  the  company  was  insolvent 
and  in  financial  difficulties,  to  the  knowledge  of  Claridge 
but  not  to  the  knowledge  of  Grottry,  and  Gottry  had  no  in- 
tention of  gaining  a  preference  for  Claridge  when  he  re- 
corded the  instrument.  Claridge  did  not  know  of  Gottry's 
failure  to  promptly  record  the  mortgage  and  always  supposed 
it  had  been  promptly  recorded.  The  company  was  insolvent 
at  all  times  within  the  period  of  four  months  next  preceding 
the  filing  of  the  petition  in  bankruptcy  on  October  25,  1906. 
The  mortgaged  property  was  sold  by  the  trustee  free  of  in- 
cumbrance, by  order  of  the  bankruptcy  court,  for  the  sum  of 
$1,725,  which  is  in  the  hands  of  the  trustee,  and  that  court 
by  order  permitted  the  bringing  of  the  foreclosure  action 
iigainst  this  fund  with  the  same  effect  as  if  brought  against 
the  mortgaged  property.  Upon  these  facts  the  court  held 
in  the  foreclosure  action  that  the  mortgage  was  a  preference 
and  void  under  the  bankrupt  law,  and  in  the  preference  action 
held  that  the  trustee  was  entitled  to  recover,  as  preferential 
payments,  the  amounts  paid  out  of  the  funds  of  the  company 
to  take  up  the  two  notes  before  mentioned  on  June  29  and 
August  25,  1906,  respectively,  as  weU  as  the  sum  of  $50.24 
which  was  paid  to  Claridge  on  the  25th  of  October,  1906,  for 
oream  sold  by  him  to  the  company  in  August,  amounting  in 
all  to  $2,573.79.  Judgments  being  entered  in  accordance 
Avith  these  findings,  Claridge  appeals  in  both  cases. 

For  the  appellant  there  were  briefs  by  Tenney,  Hall  & 
Tenney,  and  oral  argument  by  F.  W.  Hall. 

For  the  respondent  there  was  a  brief  by  Richmond,  Jack- 
)nan  &  Swansen,  and  oral  argument  by  8.  T.  Swansen* 

The  following  opinion  was  filed  October  20,  1908 : 

WiwsLOW,  C  J.     In  the  foreclosure  action  the  question  is 
whether  the  mortgage  of  December  16,  1904,  is  void  as  a 
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preference  under  the  provisions  of  the  bankrupt  act  The 
mortgage  was  given  nearly  two  years  before  the  petition  in 
bankruptcy  was  filed,  to  one  who  was  not  at  the  time  a  cred- 
itor of  the  company,  and  for  the  purpose  of  securing  advances 
which  the  mortgagee  agreed  to  make  to  enable  the  company 
to  continue  its  business.  The  company  was  then  in  fact  in- 
solvent, as  both  parties  knew,  but  the  mortgage  was  made  in 
4i:ood  faith  and  both  parties  expected  that  the  business  would 
l)e  successfully  carried  on.  By  innocent  mistake  the  mort- 
gage was  not  recorded  until  a  few  days  before  the  bank- 
ruptcy proceedings,  although  the  mortgagee  supposed  it  was, 
nnd  made  his  advances  from  time  to  time  relying  on  his 
^security.  The  last  two  advances  were  made  before  the  be- 
ginning of  the  four-months  period  immediately  preceding 
the  bankruptcy  proceedings,  and  for  these  advances  fore- 
<*Iosure  is  claimed. 

There  can  be  no  doubt  that,  in  the  absence  of  fraud,  actual 
m  constructive,  this  mortgage,  though  unrecorded,  gave  to 
the  mortgagee  a  lien  upon  the  mortgaged  property  for  the 
sums  thereafter  advanced  under  it,  good  as  between  the 
parties  and  as  to  all  the  world  except  subsequent  purchasers 
or  mortgagees  in  good  faith  and  for  a  valuable  consider- 
ation. Sees.  2203,  2209,  2241,  2242,  Stats.  (1898) ;  Math- 
irig  V.  Mann,  96  Wis.  213,  71  K  W.  105 ;  Wis.  P.  M.  Co. 
t\  Schuda,  72  Wis.  277,  39  N.  W.  558.  It  is  familiar  law 
that  the  trustee  in  bankruptcy  takes  the  bankrupt's  property 
subject  to  all  the  equities  impressed  upon  it  in  the  hands  of 
the  bankrupt,  imless  otherwise  provided  in  the  bankrupt  act. 
In  other  words,  he  has  no  greater  right  to  set  aside  convey- 
unoes  or  transfers  than  the  bankrupt  himself  had,  except  in  so 
far  as  the  bankrupt  law  empowers  him  to  avoid  such  trans- 
actions in  cases  of  actual  or  constructive  fraud  or  in  cases 
-of  preference  inhibited  by  the  act.  Security  W.  Co.  v.  Hand, 
206  U.  S.  415,  27  Sup.  Ct.  720;  Eastman  v.  Parkinson,  133 
Wis.  375,  113  K.  W.  649.    No  actual  or  constructive  fraud 
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is  daimed  in  the  present  case,  but  the  only  daim  is  that 
the  mortgage  constituted  a  preference  within  the  meaning  of 
subd.  a  and  b  of  sec.  60  of  the  national  bankruptcy  act  of 
1898  (Act  July  1,  1898,  ch.  541,  30  U.  S.  Stats,  at  Large, 
562,  U.  S.  Comp.  Stats.  1901,  p.  3445),  as  amended  by  tha 
act  of  February  5,  1903  (ch.  487,  sec.  13,  32  U.  S.  Stats,  at. 
Large,  799,  U.  S.  Comp.  Stats.  Supp.  1907,  p.  1031).  Sec- 
60a  provides  that: 

"A  person  shall  be  deemed  to  have  given  a  preference  if, 
being  insolvent,  he  has,  within  four  months  before  the  filing- 
of  the  petition,  or  after  the  filing  of  the  petition  and  before 
the  adjudication,  procured  or  suffered  a  judgment  to  be  en- 
tered against  himself  in  favor  of  any  person,  or  made  a 
transfer  of  any  of  his  property,  and  the  effect  of  the  enforce- 
ment of  such  judgment  or  transfer  will  be  to  enable  any  one 
of  his  creditors  to  obtain  a  greater  percentage  of  his  debt 
than  any  other  of  such  creditors  of  the  same  class.  Where 
the  preference  consists  in  a  transfer,  such  period  of  four 
months  shall  not  expire  until  four  months  after  the  date  of 
the  recording  or  registering  of  the  transfer,  if  by  law  such  re. 
cording  or  registering  is  required." 

Subd.  b,  sec  60,  provides  that : 

"If  a  bankrupt  shall  have  given  a  preference,  and  the- 
person  receiving  it^  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  have  had  reasonable  cause  to  believe- 
that  it  was  intended  thereby  to  give  a  preference,  it  shall 
be  voidable  by  the  trustee,  and  he  may  recover  the  property 
or  its  value  from  such  person." 

The  mortgagee  here  knew  that  the  company  was  insolvent 
at  the  time  the  mortgage  was  given  as  well  as  at  the  time  it- 
was  recorded,  and  the  trustee  claims  that^  though  it  was  given 
nearly  two  years  before  the  bankruptcy  proceedings  were 
commenced,  still,  because  it  was  not  recorded  until  a  few 
days  before  the  petition  was  filed,  it  becomes  a  voidable  pref- 
erence by  virtue  of  the  last  clause  of  subd.  a,  sec  60.  The 
fimdamental  difficulty  with  the  trustee's  contention  is  that 
the  sections  deal  with  preferences  alone,  not  with  all  busi- 
ness transactions,   and  the  giving  of  a  mortgage  or  other- 
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security  to  Becore  repayment  of  a  ppesent  loan,  or  a  loan  to 
be  made  in  the  future,  is  not  a  preference.  In  order  to  con- 
stitute a  preference  there  must  be  an  existing  antecedent 
debt  upon  which  a  payment  is  made  or  for  which  security  is 
given.  A  security  given  for  a  debt  created  at  the  time  is 
a  present  security  and  not  a  preference  created  by  the  mort- 
gage. This  seems  dear  from  the  language  of  the  sections 
as  well  as  from  consideration  of  the  evil  intended  to  be 
averted  thereby.  A  pref erenee,  as  defined  by  the  statute,  is  a 
transfer  which  will  enable  any  one  of  the  insolvent's  creditors 
to  obtain  a  greater  percentage  of  his  debt  than  other  credit- 
ors  of  the  same  class.  It  contemplates  a  class  of  existing 
creditors,  one  of  whom  is  singled  out  for  preference.  The 
evil  whidi  was  to  be  averted  was  the  diminution  of  the  bank- 
rupt's estate  by  a  transfer  to  a  favored  creditor  to  the  det- 
riment of  other  creditors  of  the  same  class.  The  idea  of 
the  bsnlcrupt  law  is  that  the  bankrupt's  whole  estate  should 
go  to  the  benefit  of  all  his  creditors  equally,  except  as  priority 
of  certain  kinds  of  claims  may  be  provided  for  by  the  act, 
and  that  hence  the  bankrupt  should  not  be  allowed  to  dimin- 
ish the  common  fund  within  four  months  before  his  bank- 
ruptcy by  giving  a  preferenoe  to  one  creditor  who  has  rea- 
son to  believe  that  insolvency  exists.  When,  however,  a  mort- 
gage is  given  for  a  present  loan  of  money  to  go  into  the  bank- 
rupt's business,  there  is  no  diminution  of  the  estate.  Indeed, 
that  very  act  may  amount  to  a  practical  enlargement  of  the 
estate  and  enable  the  insolvent  to  rescue  his  business  from 
threatened  ruin,  and  thus  save  all  his  creditors  from  loss. 
Thus  Judge  Dellon  well  said  in  Darby's  Trustees  v.  Boat- 
man's Sav.  Inst.  1  Dill.  141,  Fed.  Cas.  No.  3,571,  under  the 
old  bankrupt  law  (which  also  contained  provisions  condemn- 
ing preferences) : 

"An  insolvent  person  may  properly  make  efforts  to  extri- 
cate himself  from  his  embarrassments,  and  therefore  he  may 
borrow  money  and  give  at  the  time  security  therefor,  pro- 
vided always  the  transaction  be  free  from  fraud  in  fact  and 
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upon  the  bankrupt  act;  and  hence  it  is  a  settled  principle 
of  bankrupt  law,  both  in  England  and  in  this  country,  that 
advances,  made  in  good  faith  to  a  debtor  to  carry  on  business 
upon  security  taken  at  the  time,  do  not  violate  either  the 
terms  or  policy  of  the  bankrupt  act." 

This  principle  is  definitely  laid  down  and  approved  in  the 
cases  of  In  re  Wolf,  98  Fed.  74;  In  re  Clifford,  186  Fed. 
475 ;  First  Nat.  Bank  v.  Pa.  T.  Co.  124  Fed.  968,  and  In  re 
Noel,  137  Fed.  694,  and  in  effect  in  Rogers  v.  Page,  140 
Fed.  596.  In  the  Noel  Case  the  court  said :  "As  to  the  ques- 
tion of  preference  under  the  bankrupt  act^  it  is  clear  that  a 
present  loan  on  security  is  not  a  preference" — citing  sec.  67, 
subd.  d  (Act  July  1,  1898,  ch.  541,  30  U.  S.  Stats,  at  Large, 
565,  U.  S.  Comp.  Stats.  1901,  p.  3449),  of  the  bankrupt  act, 
which  reads  as  follows : 

"Liens  given  or  accepted  in  good  faith,  and  not  in  con- 
templation of  or  in  fraud  upon  this  act,  and  for  a  present 
consideration,  which  have  been  recorded  according  to  law,  if 
record  thereof  was  necessary  in  order  to  impart  notice,  shall 
not  be  affected  by  this  act" 

The  very  word  "preference"  means  that  one  person  is 
favored  above  others  who  before  the  favor  was  shown  stood 
on  equal  footing.  Bouvier  defines  it  as  "the  paying  or  secur- 
ing, to  one  or  more  of  his  creditors,  by  an  insolvent,  the  whole 
or  part  of  their  claim  to  the  exclusion  of  the  rest."  This 
seems  entirely  clear,  and  probably  there  would  have  been 
no  attack  on  the  mortgage  were  it  not  for  the  concluding 
clause  of  subd.  a,  sec  60,  which  in  effect  declares  that  if  the 
local  law  requires  recording  of  the  transfer,  the  four-months 
period  during  which  preferences  are  inhibited  shall  not  ex- 
pire until  four  months  after  the  date  of  the  recording.  But 
this  clause  does  not  define  a  preference,  nor  purport  to  make 
a  preference  out  of  a  transaction  which  was  not  a  preference 
before.  It  only  applies  where  the  transfer  itself  constitutes 
a  preference.     In  order  to  ascertain  what  a  preference  in 
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fact  13,  we  must  go  to  the  first  part  of  the  section,  which,  as 
we  have  seen,  defines  it  in  accordance  with  the  natural  mean- 
ing, namely,  a  transfer  to  one  creditor  out  of  a  class.  So  we 
are  not  concerned  here  with  the  last  clause,  because  it  only  re- 
fers to  preferences,  and  there  has  been  no  preference  to  which 
it  can  apply.  The  construction  of  this  last  clause,  especially 
with  regard  to  the  scope  of  the  words  "if  by  law  such  record- 
ing or  registering  is  required,"  has  occupied  the  attention  of 
several  of  the  inferior  federal  courts  with  varying  results.  In 
the  Northern  District  of  Xew  York  it  was  held,  under  regis- 
try laws  practically  identical  with  our  own,  that  a  real-estate 
mortgage  was  not  required  to  be  recorded  within  the  meaning 
of  the  clause  in  question,  and  hence  that  such  a  mortgage, 
given  in  good  faith  more  than  four  months  before  the  bank- 
ruptcy proceedings,  but  not  recorded  imtil  just  before  the 
petition  was  filed,  could  not  be  invalidated  as  a  preference. 
In  re  Hunt,  139  Fed.  283.  A  contrary  result  was  reached, 
under  substantially  diflFerent  registry  laws,  in  English  v.  Boss 
{M-  D.  Pa.)  140  Fed.  630.  In  a  number  of  cases  in  the  in- 
ferior federal  courts  it  has  been  held,  in  reference  to  chattel 
mortgages,  that  where  the  state  law  requires  them  to  be 
recorded  in  order  to  validate  them  as  against  creditors  or 
purchasers  in  good  faith,  although  valid  between  the  parties, 
they  are  required  to  be  recorded  within  the  meaning  of  the 
bankrupt  act  First  Nat.  Bank  v.  Connett,  142  Fed.  33; 
Loeser  v.  Sav.  'D.  Bank,  148  Fed.  975 ;  In  re  Beynolds,  153 
Fed.  295.  In  these  cases  the  clause  in  question  was  held 
applicable.  In  the  first  two  the  mortgages  were  given  to  se- 
cure existing  debts.  In  the  last  case,  however,  the  mort- 
gage was  given  to  secure  a  present  loan,  and  so  the  case  may 
rightly  be  said  to  be  in  some  sense  an  authority  in  support 
of  the  trustee's  contention  hera  It  is  to  be  noted,  however, 
that  the  point  that  the  transaction  was  not  a  preference 
of  a  creditor  at  all  was  neither  suggested  nor  considered  in 
the  case,  and  that  the  law  of  Arkansas,  which  governed  the 
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mortgage,  provided  that  no  mortgage  should  be  a  lien  on 
the  mortgaged  property  until  actually  filed  in  tlie  proper 
office,  while  in  Wisconsin  a  chattel  mortgage  is  a  valid  lien 
as  between  the  parties  though  never  filed,  and  a  real-estate 
mortgage  given  in  good  faith  is  valid  as  to  all  the  world,  ex- 
cept subsequent  purchasers  in  good  faith,  though  never  re- 
corded. But  we  should  not  feel  inclined  to  follow  these 
authorities,  even  if  they  were  exactly  in  point  When  the 
supreme  court  of  the  United  States  decides  that  the  pref- 
erence section  in  the  bankrupt  law  applies  to  such  a  trans- 
action as  the  giving  of  the  mortgage  in  the  present  caae,  we 
shall  of  course  bow  to  that  decision.  Until  that  time  we  shall 
follow  what  seems  to  us  the  correct  principle  as  laid  down 
in  this  opinion-  The  result  is  that  'Claridge  was  entitled 
to  a  judgment  of  foreclosure  against  the  fund  in  court 

Passing  to  the  action  to  recover  the  preferential  payments 
made  within  the  four-months  peri<>d,  we  find  a  different  ques- 
tion. These  were  payments  made  upon  an  antecedent  debt 
True  it  was  a  secured  debt,  but  only  to  the  amount  of  the 
security.  On  June  25,  1906,  when  the  four-months 'period 
began,  the  company  owed  Claridge  $6,000  and  his  security 
was  only  of  the  value  of  $1,Y26.  Thus,  as  to  the  sum  of 
$3,276,  Claridge  was  an  unsecured  creditor,  and  he  could 
not,  with  knowledge  of  his  debtor's  insolvency,  obtain  a  valid 
preferential  payment  on  his  unsecured  debt  within  the  four- 
months  period,  because  this  would  give  him"  a  greater  per- 
centage than  any  other  unsecured  creditors,  of  whom  ther© 
were  a  considerable  number.  After  exhausting  his  security 
his  debt  is  of  the  same  class  as  all  other  unsecured  contract 
debts  which  are  not  given  priority  by  the  terms  of  the  bank« 
rupt  act.  The  judgment  in  the  second  action  was  therefore 
correct. 

It  follows  that  in  the  foreclosure  action  the  judgment 
must  be  reversed,  with  costs,  and  the  action  remanded  with 
directions  to  enter  judgment  of  foreclosure  against  the  fund 
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in  eourt,  while  in  the  trustee's  action  to  recover  the  pref- 
ereotial  pajments  the  judgment  must  he  affirmed,  with  coBtfl. 
By  the  Court. — ^It  is  so  ordered. 

The  following  opinion  was  filed  Xovember  10,  1008 : 

SixBZCKBB,  jr.  (disseniing).  I  cannot  concur  in  the 
court's  holding  that,  under  the  provisions  of  the  bankruptcy 
act,  as  amended  February  5, 1903,  Claridge  did  not  secure  a 
preference  imder  the  mortgage  reccnrded  October  19,  1906. 
It  is  conceded  that  the  mortgagee  knew  .that  the  mortgagor 
was  insolvent  at  the  time  the  mortgage  was  given  as  well  as 
when  it  was  reooorded.  A  mortgage  given  by  a  debtor,  either 
to  secure  payment  of  a  present  loan  or  to  secure  future  ad- 
vancements, whether  given  within  or  prior  to  the  four  months 
before  the  filing  of  the  petition  in  bankruptcy,  creates  no 
preference  under  the  bankruptcy  act,  but  a  mortgage  so  given 
to  one  of  a  class  of  creditors  to  secure  a  prior  debt  createe  a 
preference,  in  that  such  mortgage  creditor  is  thereby  taken 
from  a  class  of  creditors  for  preference.  Unless  such  a  mort- 
gage was  void  under  the  local  law,  such  a  preference,  before 
the  amendment  of  February  5,  1903,  could  only  be  attacked 
if  given  within  the  four  months  immediately  preceding  the 
filing  of  the  petition  in  bankruptcy.  This  state  of  the  law 
permitted  debtors  to  give  security  to  favored  creditors  by 
keeping  the  instruments  <^  the  record  and  thereby  to  conceal 
the  fact  of  sudh  preference  from  existing  and  subsequent 
creditors.  Such  a  practice  was  well  calculated  to  lull  such 
other  creditors  into  a  sense  of  security  as  to  the  debtor's 
financial  responsibility  and  to  induce  the  belief  that  all  his 
creditors  stood  on  an  equality  as  to  payment  out  of  his  estate. 
In  fact,  it  afforded  an  opportunity  to  give  a  secret  preference 
to  some  one  or  more  of  the  same  class  of  creditors  and  re- 
sulted in  inequities  among  the  members  of  such  a  class,  if, 
by  not  recording  such  security,  its  giving  could  be  kept  secret 
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for  four  months.  The  amendment  of  February  6,  1903,  it 
seems  to  me,  was  intended  to  prevent  such  secret  securities. 
By  such  amendment  (sec.  60)  the  bankruptcy  act  declared, 
in  effect,  that  if  an  insolvent,  within  four  months  before  the 
filing  of  the  petition,  should  transfer  any  of  his  property 
and  thereby  enable  a  creditor  to  obtain  a  greater  per  cent 
of  his  debt  than  others  of  the  same  class,  it  should  be  de- 
clared a  preference;  and,  "where  the  preference  consists  in  a 
transfer,  such  period  of  four  months  shall  not  expire  until 
four  months  after  the  date  of  the  recording  or  registering 
of  the  transfer,  if  by  law  such  recording  or  registering  is  re- 
quired." As  I  view  it,  this  court  gives  no  other  effect  to  the 
amendment  than  to  hold  that  the  validity  of  a  transfer,  made 
prior  to  the  four  months  pending  the  filing  of  the  petition 
but  recorded  within  that  period,  may  be  assailed  as  of  the 
date  when  the  transfer  was  made.  The  language  of  the 
amendment,  when  applied  to  what  precedes  it,  discloses  an 
apparent  intent  by  Congress  to  make  the  time  of  recording 
the  time  of  transfer  of  the  property  covered  by  the  instru- 
ment of  transfer,  instead  of  the  time  when  the  transfer  would 
be  effectual  under  the  local  law.  Under  the  amendment  of 
February  5,  1903,  the  validity  of  a  voidable  preference 
should,  I  think,  be  determined  as  of  the  day  on  which  the 
mortgage  was  recorded,  which  in  this  case  is  October  16, 
1906,  instead  of  the  day  of  its  delivery  to  Mr.  Claridge, 
December  16,  1904.  These  facts  present  a  case  of  a  transfer 
within  the  four  months  prior  to  the  filing  of  the  petition  in 
bankruptcy,  when  the  mortgagor  was  insolvent  to  the  knowl- 
edge of  the  mortgagee,  and,  under  the  ruling  of  the  court, 
enables  Mr.  Claridge  to  obtain  a  greater  percentage  of  his 
pre-existing  claim  than  the  other  creditors  of  the  same  class. 
ITnder  the  circumstances  the  mortgage  was  fraudulent  within 
the  provisions  of  the  bankruptcy  act,  and  the  trustee  should 
be  entitled  to  judgment  declaring  it  void,  and  awarding  him 
the  amounts  applied  within  the  four  months  before  the  filing 
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of  the  petition  in  bankruptcy,  in  payment  of  the  debt  secured 
by  it,  as  adjudged  by  the  lower  court  I  deem  the  following 
cases,  referred  to  in  the  opinion  of  the  court,  as  controlling 
and  supporting  these  condusions :  First  Nat.  Bank  v.  Con- 
nett,  142  Fed.  88 ;  In  re  Reynolds,  153  Fed.  295 ;  English  v. 
Boss,  140  Fed.  630. 

The  mortgage,  in  view  of  the  provisions  of  the  law  of 
this  state  for  recording  mortgages,  is  an  instrument  required 
to  be  recorded  within  the  meaning  of  the  amendment  of 
February  5,  1903.  As  held  in  the  English  Case,  swpra,  the 
amendment  contemplates  that  instruments  shall  be  recorded 
whenever  recording  is  necessary  to  protect  the  transferee 
against  subsequent  purchasers,  even  though  such  instruments 
may  be  vaKd  between  the  parties  thereto  without  recording. 
The  mortgage  to  Claridge,  in  my  opinion,  should  be  judged, 
on  the  question  of  preference,  as  if  executed  and  delivered 
on  the  day  it  was  recorded.  When  so  considered,  it  results 
in  a  preference  under  the  established  facts,  and  it  is  fraudu- 
lent and  void  under  the  bankruptcy  act 

Kebwik,  J.  I  concur  in  the  foregoing  dissenting  opinion 
of  Mr.  Justice  Siebeoksb. 

The  following  opinion  was  filed  December  15, 1908 : 

WnraLOW,  C.  J.  The  appellant  moves  for  a  rehearing  in 
the  action  brought  by  the  trustee  to  recover  the  preferential 
payments  made  within  the  four-months  period,  and  urges 
two  grounds,  viz. :  (1)  That  the  note  of  $1,000,  which  is  said 
in  the  statement  of  facts  to  have  been  paid  June  29th,  was  in 
fact  paid  June  23d,  and  hence  was  not  paid  within  the  four- 
months  period;  and  (2)  that  there  is  no  finding  to  the  effect 
that  Clcridge  had  reasonable  cause  to  believe  that  a  prefer- 
ence was  intended  when  these  payments  were  made,  and 
hence  that  there  can  be  no  recovery  under  subd.  h,  sec  60, 
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of  the  bankruptcy  act     Act  July  1,  1898,  ch.  641,  30  U.  S. 
Stats,  at  Larger  562  (U.  8.  Comp.  Stats.  1901,  p.  8445). 

1.  As  to  the  first  claim,  the  matter  must  be  considered  as 
settled  adversely  to  the  appellant's  contention  by  finding  of 
fact  number  17  in  the  preference  action,  to  which  there  was 
no  exception.  That  finding  says  that  on  the  29th  day  of 
June,  1906,  Claridge  paid  to  himself  from  the  funds  of  the 
association  $1,003.80  as  payment  in  full  of  a  note  of  $1,000 
and  interest  secured  by  the  mortgage,  and  that  on  the  25tK 
day  of  August,  1906,  he  paid  to  himself  $1,519.75  as  pay- 
ment in  full  of  the  $1,500  note,  and  that  at  both  times  he 
knew  the  association  to  be  insolvent  It  is  true  that  in  the 
seventh  finding  a  list  is  given  of  the  various  notes  given  under 
the  mortgage,  with  their  respective  dates  of  payment,  and 
that  in  such  list  the  $1,000  note  has  opposite  to  it,  as  the  date 
of  payment,  "June  23, 1906."  This  makes  an  apparent  con- 
tradiction in  the  findings,  but  the  seventeenth  finding,  being 
a  speoifio  finding  directed  to  the  special  question  of  the  time 
of  payment,  must  be  held  as  controlling  over  the  mere  re- 
capitulation of  the  notes  contained  in  finding  7.  Phalen  v. 
mrshejf  L.  Co.  186  Wis.  671,  118  K  W.  219.  An  error  in 
printing  the  cases  in  the  two  actions  may  here  be  noted  whidi 
may  account  for  the  misapprehension  of  appellant's  counsel 
on  this  point  In  both  printed  cases  the  findings  in  the  f  ore- 
•closure  action  are  printed  as  the  findings  of  the  court,  and 
these  findings  did  not  contain  finding  17  as  above  quoted,  but 
:an  entirely  different  proposition.  We  were  obliged  to  go  to 
the  record  in  the  preference  action  to  find  the  correct  find- 
ings. 

2.  It  is  true  that  the  statute  requires  that  a  preferred 
creditor  must  have  had  reasonable  cause  to  believe  that  a 
preference  was  intended  at  the  time  of  receiving  his  pref- 
erence before  the  same  can  be  set  aside,  and  it  is  equally  true 
that  in  the  present  case  there  was  no  finding  that  Claridge 
had  8uc!i  cause,  either  on  the  29th  of  June  or  on  the  25th  of 
August,  but  only  that  he  had  such  cause  on  the  19th  of  Octo- 
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ler,  when  the  mortgage  waa  recorded.  This  was  evidently 
upon  the  theory  that  his  rights  were  to  be  determined  solely 
by  the  situation  at  the  time  of  the  recording  of  the  mortgage. 
The  court,  however,  found  that  the  association  was  insolvent, 
to  the  knowledge  of  Claridge,  at  the  time  the  mortgage  was 
executed,  and  was  also  insolvent  at  all  times  within  the  four 
months  immediately  preceding  the  bankruptcy  proceedings, 
which  fact  was  also  within  the  knowledge  of  Claridge.  It 
also  appeared  without  dispute  that  Claridge  was  the  active 
manager  of  the  entire  business  of  the  association  from  the 
time  of  the  giving  of  the  mortgage  up  to  the  time  of  its  bank- 
ruptcy, and  in  fact  was  the  only  person  who  had  personal  and 
accurate  knowledge  of  its  affairs ;  and  further,  that  as  secre- 
tary he  in  fact  made  the  preferential  payments  to  himself. 
Thus  he  was,  in  effect,  both  debtor  and  creditor,  and  whatever 
he  knew  in  one  capacity  he  also  knew  in  the  other.  The 
complete  and  practically  hopeless  insolvency  of  the  association 
was  known  to  him  when  he  made  the  payments  to  himself,  and 
it  was  also  known  to  him  that  the  effect  of  each  payment  was 
to  enable  himself  as  creditor  to  obtain  a  greater  percentage  of 
his  debt  than  other  creditors  of  the  same  class.  Thus  at  the 
time  he  made  the  payments  he  knew  that  all  the  facts  existed 
which  are  necessary  to  constitute  a  preferential  payment  un- 
der subd  a,  sec  60,  of  the  bankruptcy  act.  In  order  that  a 
preference  within  the  terms  of  subd.  a,  sec  60,  should  be 
recoverable,  the  statute  only  requires  that  the  creditor  should 
have  reasonable  cause  to  believe  that  a  preference  was  in- 
tended. 1  Eemington,  Bankruptcy,  §  405.  Could  a  cred- 
itor, to  whom  the  utterly  insolvent  and  practically  hopeless 
condition  of  his  debtor  had  been  fully  explained,  at  the  time 
he  received  a  payment  or  transfer,  be  heard  to  say  with  any 
reason  that  the  facts  known  to  him  did  not  give  him  reason- 
able cause  to  believe  that  a  preference  was  intended?  We 
think  not.  A  finding  to  the  contrary  could  hardly  be  sus- 
tained, and  hence  the  motion  for  a  rehearing  must  be  denied. 
By  the  Caurt. — ^It  is  so  ordered. 
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Kipp,  Appellant,  vs.  Smith,  Executor,  and  another,  Ke- 
spondents. 

Novem1>er  H — Decerriber  15,  1908. 

Bills  and  notes:  Trial:  Questions  for  jury:  Bona  fide  purchasers: 
**Bad  faith:"  Holder  in  due  course:  Gross  negligence:  Sales  of 
territory  for  nonpatented  articles:  Good  consideration, 

1.  Where  there  is  no  direct  evidence  showing  that  plaintiff,  Indorsee 

of  a  promissory  note,  knew  the  nature  of  the  consideration 
thereof,  but  there  was  much  evidence  of  a  circumstantial  char- 
acter tending  to  show  that  he  had  considerable  knowledge  of 
the  business  in  which  the  original  payees  of  the  note  were  en- 
gaged and  of  the  circumstances  under  which  such  note,  and 
others  which  he  purchased  at  the  same  time,  were  given,  it  was 
not  error  to  submit  to  the  jury  the  question  whether  the  plaint- 
iff was  a  holder  in  due  course. 

2.  Sec.  1676 — 26,  Stats.  (Supp.  1906),  governing  negotiable  instru- 

ments, provides  that,  to  constitute  notice  of  an  infirmity  in  the 
instrument  or  defect  In  the  title  of  the  person  negotiating  the 
same,  the  person  to  whom  it  is  negotiated  must  have  actual 
knowledge  of  the  infirmity  or  defect,  or  knowledge  of  such  facts 
that  his  action  in  taking  the  instrument  amounts  to  bad  faith. 
Hence  It  is  error  to  instruct  the  Jury  that  if  the  plaintiff,  in- 
dorsee of  a  promissory  note,  had  notice  of  facts  which  would 
put  a  man  of  ordinary  intelligence  and  prudence  upon  inquiry, 
he  would  be  charged  with  knowledge  of  the  facts  which  the 
inquiry  would  have  shown,  and  that,  if  he  was  guilty  of  gross 
negligence  in  not  following  up  the  inquiry  which  facts  known 
to  him  suggested,  the  law  would  charge  him  with  notice  of 
all  the  facts  which  he  might  have  ascertained  by  the  inquiry,, 
and  he  could  not  be  a  purchaser  in  good  faith. 

3.  While  gross  negligence  is  evidence  from  which  bad  faith  may  be 

inferred,  it  does  not  of  itself  constitute  bad  faith  as  matter  of 
law. 
[4.  Whether  a  person  can  be  said  to  be  a  holder  of  a  negotiable  in- 
strument in  due  course  who,  without  inquiry,  takes  from  an 
officer  of  a  corporation,  in  payment  of  a  private  debt,  a  negoti- 
able note  which  appears  on  its  face  to  be  the  property  of  the 
corporation,  suggested,  but  not  decided.] 
5.  In  order  to  be  a  holder  in  due  course  the  transferee  must  tak« 
the  instrument  "in  the  usual  course  of  business." 
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6.  While  In  the  case  of  a  nonpatented  article  there  can  be  no  such 
thing  as  the  sale  of  territory  or  exclusive  territorial  rights  in 
the  sense  in  which  the  terms  are  used  with  regard  to  patented 
articles,  such  selling  rights  may  constitute  good  consideration 
for  promissory  notes. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Circuit  Judge.     Reversed. 

This  is  an  action  upon  a  promissory  note  for  $250,  which 
was  one  of  four  notes  executed  by  Howard  J.  Smith  (re- 
spondent Irving  C.  Smith's  testator)  and  William  L.  Pfeiffer 
to  the  Advance  Fire  Appliance  Company,  a  partnership,  on 
October  31,  1903.     The  partnership  was  composed  of  one 
Scheuer  and  one  Weinsheimer,  and  was  engaged  in  manu- 
facturing and  selling  an  unpatented  dry  compound  for  ex- 
tinguishing fires,  prepared  from  a  secret  formula  and  known 
as  "Blaze  Killer,"  and  which  was  put  up  in  tin  tubes  having 
on  the  outside  a  design  composed  of  a  shield  and  trefoil  with 
the  words  "Blaze  Killer*^  thereon,  which  was  labeled  a  trade- 
mark but  never  recorded  or  copyrighted.    The  compound  had 
been  upon  the  market  since  its  discovery  in  1899  by  one 
Schaffer  and  had  attained  some  general  sale.     The  consider- 
ation of  the  notes  (which  in  all  amounted  to  $950)  consisted 
in  the  agreements  of  a  written  contract  executed  on  the  same 
day  by  the  parties.     This  contract  recited  that  whereas  the 
defendants  had  purchased  from  the  first  parties  and  paid 
for  "the  right  and  privilege  for  the  exclusive  sale  of  its  fire 
extinguisher  (Blaze  Killer)  in  Brown  county,  Wisconsin,  it 
was  agreed ;"  then  followed  a  statement  of  the  fixed  price  per 
dozen,  viz.  $6,  at  which  for  a  term  of  ten  years  the  first 
parties  were  to  sell  the  Blaze  Killer  to  defendants  in  any 
quantity '  the  defendants  might  wish ;   an   agreement  that, 
should  th-e  first  parties  sell  any  Blaze  Killers  to  any  one 
within  the  said  county,  they  would  maintain  a  price  five 
times  as  great  as  that  charged  the  defendants  and  pay  to  de- 
fendants the  difference  monthly;  a  provision  that  no  sales 
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should  be  made  by  defendants  outside  of  the  territory,  but, 
if  any  were  made,  that  defendants  should  pay  to  tjie  first 
parties  one  half  of  the  sums  reoeived  in  excess  of  the  eon- 
tract  price;  also  a  provision  that  the  contract  should  become 
void  in  case  three  dozen  were  not  sold  by  defendants  in  any 
year;  and  a  further  provision  giving  the  defendants  one 
half  of  the  amount  paid  for  exclusive  agency  rights  in  other 
territory  by  any  purchaser  whom  they  obtained. 

Soon  after  the  contract  was  made  a  domestic  corporation 
was  formed,  of  which  Scheuer  became  president,  and  the 
partnership  transferred  to  the  corporation  all  its  business  and 
property,  including  the  note  in  suit,  which  was  specially  in- 
dorsed by  the  partnership  to  the  order  of  the  corporation 
without  recourse.     On  December  2,  1903,  the  defendants 
surrendered  the  previous  contract  to  the  corporation  and 
received  in  exchange  a  new  contract  executed  by  the  corpora- 
tion and  themselves,  which  was  intended  to  take  the  place  of  • 
the  previous  contract     It  stated  that  the  corporation  had 
appointed  the  defendants  its  agents  for  the  sale  of  Blaze 
Killer  and  such  other  articles  as  it  might  place  on  the  market, 
and  that  it  sold  to  the  defendants  the  "exclusive  privilege  for 
the  sale  of  its  extinguishers  and  other  goods"  in  Brown,  Cal- 
umet, and  Oconto  counties.     This  agreement  fixed  the  prices 
at  which  Blaze  Killer  should  be  furnished  to  defendants  up 
to  January  1,  1921,  at  $6  per  dozen  for  cash,  but,  in  case 
notes  had  been  given  for  territorial  rights,  then  the  price 
should  be  $13.60  per  dozen  cash,  of  which  $Y.50  was  to  be 
indorsed  on  the  notes  until  the  notes  were  fully  paid,  after 
which  the  price  was  to  be  $6.    It  contained  the  same  stipula- 
tion as  the  former  agreement  as  to  the  prices  which  the 
corporation  would  maintain  and  the  amounts  which  it  would 
pay  to  the  defendants  in  case  it  sold  Blaze  Killer  to  any 
other  persons  within  the  territory,  with  a  proviso  that,   in 
case  such  sales  were  made  by  any  agent  working  for  the 
corporation  under  a  similar  contract,  the  defendants  should 
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rely  only  on  the  agreement  of  such  agent  to  turn  over  to  the 
corporaticm,  for  the  benefit  of  defendants,  one  half  of  the 
amount  of  sudi  sales  ezoeeding  $6  per  dozen.  It  also  con- 
tained a  stipulation  that  if  defendants  sold  any  Blaze  Eliller 
outside  of  their  territoory  th^  would  report  same  to  the 
corporation  and  turn  over  to  it  monthly  one  half  of  the 
amounts  so  received  in  excess  of  $6  per  dozen  for  the  benefit 
of  the  agents  having  the  right  to  such  territory,  failure  to  do 
iidiich  should  ipso  facto  terminate  the  contract.  It  also  con- 
tained like  provisions  as  to  the  termination  of  Ihe  contract 
in  CBBB  three  dozen  were  not  sold  in  any  year  and  as  to  the 
amount  to  be  paid  to  defendants  in  ease  they  secured  a  pur- 
chaser for  additional  territory,  exicept  that  such  amount  was 
to  be  twenty-five  per  cent  of  the  proceeds  instead  of  one  half. 

The  note  in  suit  was  payable  one  year  after  its  date,  and 
on  the  7th  of  May,  1904,  the  plaintiff  received  it  from 
Scheuer  in  paymient  of  a  personal  obligation  to  him  from 
Schener,  and  it  was  then  indorsed:  "Pay  to  B.  A.  Eipp 
without  recourse.  Advance  Fire  Appliance  Company  by 
Joseph  F.  ScheuCT,  Prest.,  F.  L.  Grieb,  Secy."  The  plaintiff 
ckifned  to  be  a  bona  fide  holder  before  due,  but  the  defendants 
claimed  that  he  took  the  note  with  knowledge  of  the  facts, 
and  that  there  was  in  fact  no  consideration  for  it  The  trial 
court  held  as  matter  of  law  that  there  was  no  consideration, 
and  submitted  to  the  jury  the  single  question  whether  the 
plaintiff  bought  the  note  in  the  usual  course  of  business  in 
good  faith,  for  value,  and  without  notice  of  what  it  was  given 
for.  The  jury  answered  this  question  in  the  negative,  and, 
judgment  being  rendered  for  the  defendants,  the  plaintiff 
appeals. 

For  the  appellant  there  were  briefs  by  Sheridan  (£  Evans^ 
and  oral  argument  by  W.  L.  Evans. 

Tor  the  respondraits  iiiere  was  a  brief  by  Cody,  Strehlow 
d  Jasephj  and  oral  ailment  by  8.  H.  Cody  and  M.  H. 
StrehlovT. 
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WiNSLOW,  C.  J.  There  was  no  direct  evidence  showing 
that  the  plaintiff  knew  the  nature  of  the  consideration  given 
for  the  note  in  suit,  but  there  was  much  evidence  of  a  circum- 
stantial character  tending  to  show  that  he  had  considerable 
knowledge  of  the  business  in  which  the  original,  payees  of 
the  note  were  engaged  and  of  the  circumstances  under  which 
this  note^  and  others  which  he  purchased  at  the  same  time, 
were  given.  There  was  no  error,  therefore,  in  submitting 
the  question  whether  the  plaintiff  was  a  holder  in  due  course 
to  the  jury;  but  the  serious  question  on  this  branch  of  the 
case  is  as  to  the  correctness  of  the  charge  of  the  court 

The  court  instructed  the  jury,  in  substance,  that,  if  the 
plaintiff  had  notice  of  facts  which  would  put  a  man  of  ordi- 
nary intelligence  and  prudence  upon  inquiry,  he  would  be 
charged  with  knowledge  of  the  facts  which  the  inquiry  would 
have  shown;  and  that,  if  he  was  guilty  of  gross  negligence 
in  not  following  up  the  inquiry  which  facts  known  to  him 
suggested,  the  law  would  charge  him  with  notice  of  all  the 
facts  which  he  might  have  ascertained  by  the  inquiry,  and 
that  he  could  not  be  a  purchaser  in  good  faith.  This,  we 
think,  was  error.  The  Negotiable  Instrument  Law — sec 
1676 — 26,  Stats.  (Supp.  1906)— provides  that,  "to  constitute 
notice  of  an  infirmity  in  the  instrument  or  defect  in  the  title 
of  the  person  negotiating  the  same,  the  person  to  whom  it  is 
negotiated  must  have  had  actual  knowledge  of  the  infirmity 
or  defect,  or  knowledge  of  such  facts  that  his  action  in  tak- 
ing the  instrument  amounted  to  bad  faith."  By  the  great 
weight  of  modem  authority,  gross  negligence  is  evidence 
from  which  bad  faith  may  be  inferred,  but  it  does  not  of 
itself  constitute  bad  faith  as  matter  of  law.  That  is  a  ques- 
tion for  the  jury  after  consideration  of  aU  the  evidence. 
1  Daniel,  Neg.  Inst  §§  774,  775,  and  cases  cited  in  notes; 
4  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  300;  7  Cyc.  944,  945. 
Such  is  substantially  the  rule  adopted  by  this  court  in  Kelley 
V.  Whitney,  45  Wis.  110,  and  Boyle  v.  Lybrand,  113  Wis.  79, 
88.  88  K  W.  904. 
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Another  question  has  presented  itself  to  our  minds  in  this 
•connection  which  seems  worthy  of  very  serious  consideration, 
but  as  it  was  not  raised  or  argued  in  either  court  and  is  not 
necessary  to  be  now  decided  we  express  no  opinion  upon  it. 
The  question  is  this:  Can  a  person  be  said  to  be  a  holder 
in  due  course  who,  without  inquiry,  takes  from  an  officer  of 
a  corporation,  in  payment  of  a  private  debt,  a  negotiable 
note  which  appears  on  its  face  to  be  the  property  of  the 
'Corporation  !  lii  order  to  be  a  holder  in  due  course  he  must 
take  it  "in  the  usual  course  of  business/'  Is  such  a  transac- 
tion m  the  usual  course  of  business  in  view  of  the  principle 
that  one  who  takes  in  payment  of  a  private  debt  the  prom- 
issory note  of  a  corporation,  executed  by  the  debtor  as  an 
officer  of  the  corporation,  is  charged  with  notice  of  any  fraud 
or  irregularity  that  may  exist  in  its  execution  ?  HiavxUha  I. 
Co.  V.  John  Strange  P.  Co.  106  Wis.  Ill,  and  cases  cited  on 
p.  116  (81  N.  W.  1034).  We  merely  surest  this  question 
now.  The  case  must  go  back  for  a  new  trial  in  any  event, 
and  upon  such  new  trial  the  question  of  actual  notice  should 
^gain  be  submitted  to  the  jury  by  proper  special  question. 
Should  the  jury  again  find  actual  notice  the  question  above 
suggested  will  be  immaterial,  but  if  they  find  to  the  contrary 
the  question  above  suggested  can  be  answered  by  the  court 
after  due  consideration  and  argument^  as  the  facts  bearing 
upon  it  seem  to  be  undisputed. 

Upon  the  question  of  consideration  the  trial  court  held,  as 
matter  of  law,  that  there  was  no  consideration  because,  the 
Blaze  Killer  not  being  a  patented  article,  there  could  be  no 
sale  of  exclusive  territorial  rights  in  it,  and  as  the  defend- 
ants bought  only  territory  or  territorial  rights  they  received 
no  consideration.  We  cannot  regard  this  ruling  as  correct. 
It  is  true  that  in  the  case  of  a  nonpatented  article  there  can 
be  no  such  thing  as  the  sale  of  territory  or  exclusive  ter- 
ritorial rights  in  the  sense  in  which  thoee  terms  are  used  with 
regard  to  patented  articles;  but  the  sole  agency  for  the  saki 
-of  a  nonpatented  article  in  a  given  city  or  county  may  be  a 
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desirable  and  valuable  privilege,  notwithstanding  neither 
party  can  prevent  others  from  invading  the  territory  and 
selling  the  same  or  similar  articles  whidi  they  have  pur- 
chased elsewhere.  The  value  of  the  privilege  will  depend,  of 
course,  upon  the  desirability  and  good  repute  of  the  article 
and  the  eaae  or  difficulty  with  which  it  may  be  simulated  or 
purchased  elsewhere.  Such  selling  rights  in  desirable  non- 
patented  articles  are  frequently  given,  and  no  reason  is  per- 
ceived why,  in  the  absenoe  of  other  grounds  of  invalidity^ 
they  may  not  constitute  good  consideration  for  promissory^ 
notes.  Clarh'V.  Crosby,  37  Vt.  188;  Boiler  v.  Ott,  14  Kan^ 
609 ;  Keith  v.  Herschberg  0.  Co.  48  Ark.  188,  2  S.  W.  777. 

The  case  of  ApolUruMris  Co.  v.  Scherer,  27  Fed.  18,  which 
was  largely  relied  upon  by  respondents'  counsel,  holds  noth- 
ing to  the  contrary  of  this  doctrine.  In  that  case  the  owner 
of  a  mineral  spring  in  Europe  had  granted  to  the  plaintifiF 
the  exclusive  right  of  export  and  sale  in  this  country  of  the- 
mineral  water.  Third  persons,  however,  purchased  the  water 
in  Europe  from  the  owner  of  the  spring  and  imported  it  to 
this  country  and  sold  it  in  competition  with  the  plaintiff. 
The  action  was  brought  against  these  third  persons  to  prevent 
them  from  doing  this,  but  it  was  held  that  the  owner  of  the^ 
spring  could  not  grant  any  exclusive  territorial  ri^t  which 
would  prevent  those  who  had  lawfully  purchased  the  water 
in  Europe  from  bringing  it  to  this  country  and  selling  it  in 
competition  with  the  plaintiff.  But  it  is  further  said  in  the- 
case  that  there  would  seem  to  be  no  doubt  that  the  agreement 
was  a  valid  agreement  as  between  the  parties,  and  that  if  tlie 
owner  of  the  spring  were  endeavoring  to  compete  with  the- 
plaintiff  in  the  sale  of  the  water  in  this  country,  the  agree- 
ment could  be  enforced  by  injunotion. 

Prima  facie,  therefore,  there  was  a  valuable  consideration 
for  the  note,  especially  as  there  was  testimony  tending  to 
show  that  Blaze  Killer  was  an  article  which  had  acquired 
some  general  sale.    It  may  perhaps  be  shown  that  the  right. 
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was  of  no  value  or  that  the  contract  was  induced  by  fraudu- 
lent representations  of  fact,  upon  whidi  the  defendant  re- 
lied; but  neither  of  these  facts  appeared  in  the  evidence 
without  controversy  so  that  the  court  could  take  them  from 
the  jury. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  triaL 


PAtJiJ90N  and  another,  Beoeivers,  Appellants,  vs.  Botd,  imp., 

Bespondent 

November  27 — Decemher  15,  1908. 

Evidence:  Written  instrumenta:  Contemporaneous  verbal  agreements: 
AdmisaiMlity:  Bills  and  notes:  Defenses:  Bona  fide  purcJiasers. 

1.  Under  the  evidence,  stated  In  the  opinion.  It  is  held  that  an 

agreement  existed  between  the  defendant  and  the  payee  of  the 
note  in  suit,  whereby  the  note  was  not  intended  and  agreed 
to  be  a  present  binding  agreement,  but  was  delivered  upon  con- 
ditlott  that  if  defendant  paid  the  interest  for  eighteen  months 
the  payee  should  twice  renew  the  note  within  that  period,  and 
If  at  the  end  of  that  period  the  defendant  did  not  wish  to  pur- 
chase certain  mining  stock  the  prior  agreement  to  purchase 
was  to  be  terminated  at  defendant's  election  and  the  note  can- 
celed. 

2.  Under  the  elements  of  such  agreement  the  delivered  note  did  not 

become  a  completed  contract  in  prcesenti,  and  the  oral  agree- 
ments relative  to  its  status  are  held  not  to  be  contradictions  of 
the  note  itself. 

3.  A  newly  incorporated  bank  obtained  the  assets  of  a  private  bank. 

Including  the  note  of  defendant  on  which  the  instant  action 
was  brought,  pursuant  to  a  resolution  of  the  stockholders  in- 
structing the  directors  to  assume  the  liabilities  of  the  private 
bank  in  consideration  of  the  transfer  of  such  assets,  defendant's 
note  being  subject  to  an  oral  agreement  whereby  it  never  be- 
came a  completed  contract  in  prwsenti.  Held,  that  defendant 
could  assert  such  incompleteness  as  a  defense  to  the  note  in 
the  hands  of  the  new  bank. 

Timlin,  Kerwin,  and  Marshall,  J  J.,  dissent. 
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Appjial  from  a  judgment  of  the  circuit  court  for  Ash- 
land oounty:  John  K.  Parish,  Circuit  Judge.     Affirmed. 

This  is  an  action  upon  a  promissory  note  by  the  receivers 
of  the  Security  Savings  Bank,  incorporated,  against  the 
maker  of  the  note  and  the  former  owner  of  the  note  as  in- 
dorser.  L.  T.  Boyd  is  the  maker  of  the  note  and  J.  S.  Ellis 
is  the  payee  and  indorser.  It  appears  from  the  evidence  of 
Boyd  and  Ellis  that  the  note  was  given  to  Ellis  by  Boyd  as 
a  part  of  a  transaction  concerning  the  sale  of  some  mining 
stock.  Boyd  was  to  give  his  note  to  Ellis  for  $2,500,  the 
purchase  price  of  the  stocL  The  note,  dated  October  17, 
1902,  was  for  six  months,  and  was  to  be  renewed  twice  for 
the  same  length  of  time.  The  testimony  of  Boyd  as  to  the 
terms  of  the  parol  agreement  is  admitted  by  Ellis  to  be  cor- 
rect; and  the  agreement,  in  effect,  is  embodied  in  Boyd's 
evidence,  set  out  in  the  record  as  follows : 

"Shortly  prior  to  the  date  of  the  first  note  he  persuaded 
me  as  a  good  friend  of  his  to  go  into  this  deal  with  him  and 
take  some  of  his  mining  stock.  I  told  him  then  that  I  had  - 
no  money,  and  that  I  waa  in  debt  and  couldn't  afford  to  take 
the  chance.  He  said  he  wouldn't  urge  me  to  do  this  if  he 
didn't  know  all  about  it  I  stated  that  I  didn't  have  any 
money  to  buy  it  with,  and  he  said,  That  doesn't  make  any 
difference,'  and  he  said,  'I  will  carry  it  with  the  bank.  I 
will  carry  it  eighteen  months  if  you  will  pay  the  interest' 
Then  I  said,  ^Suppose  at  the  end  of  eighteen  months  I  can't 
pay  it?'  He  said,  Then  I  will  take  it  off  your  hands;  But 
I  am  sure  that  you  will  have  realized  enough  on  it  to  pay  it 
and  make  a  good  profit'  I  said,  'I  don't  see  any  reason  why 
you  should  do  that  for  me ;'  and  he  said,  *I  know  you  have 
been  up  against  it  pretty  hard,  and  I  would  like  to  see  you 
make  some  money,'  and  I  said,  That  is  very  friendly  of  you, 
and  I  will  accept  the  offer,'  and  in  that  case  I  took  the  stock 
conditionally,  and  signed  the  note  which  he  was  to  renew 
twice,  and  at  the  expiration  of  the  eighteen  months,  if  I 
didn't  want  the  stock,  he  would  take  it  off  my  hands." 

There  was  no  actual  delivery  of  the  certificates  of  stock  by 
Ellis  to  Boyd,  At  the  time  of  this  agreement  Ellis  con- 
•hicted  a  private  banking  business  under  the  name  "Security 
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Savings  Bank."  Pursuant  to  the  provisions  of  ch.  234, 
Laws  of  1903,  the  Security  Savings  Bank  was  incorporated 
for  the  purpose  of  succeeding  to  the  business  and  assets  of 
the  private  bank  of  the  same  name  previously  conducted  and 
managed  by  J.  S.  Ellis.  The  new  bank  was  incorporated 
August  21,  1903,  the  incorporators  and  stockholders  being 
Ellis  and  his  relatives.  J.  S.  Ellis,  his  brother,  E.  H.  Ellis, 
and  his  sister,  Mrs.  Loranger,  each  took  a  quarter  of  the  en- 
tire capital  stock.  Mrs.  Kennedy,  a  sister  of  J.  S.  Ellis, 
took  the  remaining  quarter,  with  the  exception  of  one  share 
taken  by  her  son  Ellis.  At  the  stockholders'  meeting  which 
succeeded  the  meeting  of  the  incorporators  the  stockholders 
were  elected  directors  and  by-laws  were  adopted.  The  rec- 
ord of  this  meeting  shows  the  following: 

"On  motion  it  was  ordered  that  the  board  of  directors  be 
and  are  directed  to  assume  the  liabilities  of  the  private  bank 
heretofore  known  as  the  Security  Savings  Bank  of  Ashland, 
Wisconsin,  in  consideration  of  the  transfer  of  the  assets  of 
said  bank  to  their  corporation." 

At  the  directors'  meeting  J.  S.  Ellis  was  elected  president^ 
E.  H.  Ellis,  his  brother,  vice-president^  and  Ellis  Kennedy, 
a  nephew  and  former  employee  of  the  president,  was  elected 
cashier.  Under  the  agreement  between  Boyd  and  Ellis 
three  notes  were  given  by  Boyd  to  Ellis  and  deposited  by 
EDis  at  the  bank.  All  were  payable  to  the  order  of  Ellis. 
Two  of  them  were  made  before  the  incorporation  of  the 
bank,  and  one,  the  note  in  suit,  theireafter.  In  each  in- 
stance Boyd  and  Ellis  conducted  these  transactions.  The 
note  in  suit  was  received  by  Ellis  as  president  and  turned 
over  to  the  cashier  with  instructions.  The  mining  stock 
was  always  in  the  possession  of  Ellis  and  the  transfer  of  the 
stock  on  the  books  of  the  corporation  was  not  made  until 
after  the  execution  of  the  last  note.  The  certificate  of  stock 
then  made  out  was  sent  to  Ellis  and  held  by  hiuL  Boyd 
offered  to  transfer  any  interest  in  the  shares  of  raining  stock 
to  which   the  agreement  between  him  and  Ellis  referred, 
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and  renewed  this  offer  at  the  trial.  Plaintiffs  refused  to  ac- 
cept his  offer  of  a  written  assignment.  Both  parties  moved 
for  the  direction  of  a  verdict.  The  court  granted  the  motion 
of  the  defendant,  and  judgment  was  entered  in  accord  with 
the  verdict  so  ordered.  This  is  an  appeal  from  the  judg- 
ment 

For  the  appellant  there  were  briefs  by  Sanborn,  Lam- 
oreux  &  Fray  and  H.  B.  Walmsley,  and  oral  argument  by 
Mr.  Walmsley.  They  contended,  inter  alia,  that  the  corpo- 
ration was  not  charged  with  knowledge  jHwsessed  by  its  oflS- 
cer  where  he  is  conmiitting  an  independent  fraudulent  act 
on  his  own  account,  and  this  applies  in  t}ie  case  of  a  presi- 
dent and  director  like  the  defendant  Ellis.  BrooJchouse  v. 
Union  P.  Co.  73  N.  H.  368,  6  Am.  &  Eng.  Ann.  Cas.  675 ; 
AlUn  V.  South  Boston  R.  Co.  150  Mass.  200,  22  N.  E.  917 ; 
Indian  Head  Nat.  Bank  v.  Clark,  166  Mass.  27,  43  N.  E. 
912;  Produce  Exch.  T.  Co.  v.  Bieberbach,  176  Mass.  577, 
588,  58  N.  E.  162;  Camden  S.  D.  &  T.  Ca.  v.  Lord,  67  K 
J.  Eq.  489,  58  Atl.  607;  2?at;w  v.  Boone  Co.  D.  Bank  (Ky.) 
80  S.  W.  161;  Central  Bank  v.  Thayer,  184  Mo.  61,  82  S. 
W.  142;  Sovihem  Comm.  Sav.  Bank  v.  Slattery^s  Aiw!r, 
166  Mo.  620,  66  S.  W.  1066 ;  Mead  v.  Pettigrew,  11  S.  Dak 
629,  78  N.  W.  945 ;  First  Nat.  Bank  v.  Briggs's  Assignees, 
70  Vt.  594,  41  Atl.  580;  Graham  v.  Orange  Co.  Nat.  Bank, 
59  N.  J.  Law,  225,  35  Atl.  1053;  Nat.  Bank  v.  Feeney,  9 
S.  Dak.  550,  70  K  W.  874;  People's  Sav.  Bank  v.  Bine, 
131  Mich.  181,  91  N.  W.  130;  Q^nster  v.  Scranton  L,  H. 
£  P.  Co.  181  Pa.  St  327,  37  Atl.  550;  Frenkel  v.  Hudson, 
82  Ala.  158;  American  8.  Co.  v.  Pavly,  170  U.  S.  133; 
Clark  V.  Marshall,  62  N.  H.  498,  500;  Bank  of  Overton  v. 
Thompson,  118  Fed.  798;  First  Nat.  Bank  v.  Bevin,  72 
Conn.  666,  45  Atl.  954,  955 ;  First  Nat.  Bamk  v.  Tompkins, 
57  F^d.  20 ;  Winchester  v.  B.  it  S.  R.  Co.  4  Md.  231 ;  John- 
sfon  V.  Shortridge,  93  Mo.  227,  6  S.  W.  64 ;  Wyeth  v.  Rem- 
Bowles  Co.  (Ky.)  66  S.  W.  826;  Corcoran  v.  Snow  C.  Co. 
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151  Mass.  74,  23  N.  E.  727;  Hoick  v.  Ferguson,  66  Fed. 
668;  Levy  d  C.  M.  Co.  v.  Kauifnum,  114  Fed.  170;  Seixas 
17.  Citizen^  Bank,  88  La.  Ann.  424;  Oraham  v.  Orange 
Co.  Nat.  Bank,  69  N.  J.  Law,  225 ;  Lamson  v.  Beard,  94 
Fed.  30;  Knobelock  v.  Oermama  Sav.  Bank,  50  S.  C. 
259,  27  S.  E.  962;  Bichardson  v.  Watson,  51  La.  Ann.  1390, 
26  South.  422;  Victor  0.  &  8.  M.  Co.  v.  Nat.  Bank,  15 
Utah,  391,  49  Pac  826;  Tate  v.  Securitij  T.  Co.  63  K  J. 
Eq.  559,  52  Atl.  313;  Seavems  v.  Presbyterian  Hospital, 
173  IlL  414,  50  N.  E.  1079;  Terrell  v.  Branch  Bank,  12 
Ala.  502 ;  Lyn^  v.  Bank  of  Ky.  5  J.  J.  Marsh.  545 ;  Faarel 
Foundry  v.  Dart,  26  Conn.  376 ;  ia  Farge  F.  Ins.  Co.  v. 
Bell,  22  Barb.  54.  Where  the  bank  acts  entirely  through 
another  or  others  in  the  transaction,  the  knowledge  of  the 
offender  is  not  imputable  to  the  bank.  Nat.  Bank  v.  Feeney, 
9  S.  Dak.  550,  70  N.  W.  874,  876.  The  director's  knowl- 
edge is  not  imputable  to  the  bank  where  he  turns  the  note 
over  to  it  through  its  cashier  and  does  not  himself  act  as  a 
director  upon  the  discount.  English-Am.  L.  &  T.  Co.  v. 
Hiers,  112  Ga.  823,  38  S.  E.  103 ;  Poioles  v.  Page,  10  Jur. 
526;  Lucas  v.  Bank  of  Darien,  2  Stew.  280;  Farmers  £ 
Citizens  Bank  v.  Payne,  25  Conn.  444;  Louisiana  State 
Bank  v.  Senecal,  13  La.  525 ;  Shaw  v.  Clark,  49  Mich.  384, 
13  X.  W.  786;  Johnston  v.  ShoHridge,  93  Mo.  227,  6  S.  W. 
64;  Buffalo  Co.  Not.  Bank  v.  Sharpe,  40  Neb.  123,  58  N.  W. 
734;  First  Nat.  Bank  v.  Christopher,  40  N.  J.  Law,  435; 
Fulton  Bank  v.  N.  Y.  &  8.  C.  Go.  4  Paige,  127 ;  Westfield 
Bank  v.  Comen,  37  N*.  T.  320 ;  Commercial  Bank  v.  Bup- 
gwyn,  110  N.  O.  267,  14  S.  E.  623;  Merchants'  Nat.  Bank 
V.  Levitt,  114  Mol  519,  21  S.  W.  825;  Loomis  v.  Eagle 
Bank,  10  Ohio  St  327;  Custer  v.  Tompkins  Co.  Bank,  9  Pa. 
St.  27;  New  York  v.  Tenth  Nat.  Bank,  111  N.  T.  446,  18 
N.  E.  618. 

For  the  respondent  there  were  briefs  by  Winkler,  Flan- 
ders, Botium  d  Fawsett,  and  separate  briefs  signed  also  by 
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James  G.  FlanderSj  and  oral  argument  by  Mr.  Flanders. 
They  contended,  inter  alia,  that  the  bank  was  charged  with 
notice  of  the  facts  within  the  knowledge  of  Ellis  as  its  di- 
rector and  president  at  the  time  of  its  incorporation  and  the 
taking  over  of  the  assets  of  the  old  bank.  Bank  of  U.  8.  v. 
Davis,  2  HiU  (N.  Y.)  461,  461,  463;  Wis.  Cent.  B.  Co.  v. 
Wis.  B.  L.  Co.  71  Wis.  94,  107 ;  In  re  Planhinton  Bank,  87 
Wis.  378,  383 ;  Nat.  Bank  v.  Hunger,  95  Fed.  87,  92 ;  Hoi- 
den  V.  New  York  £  E.  Bank,  72  N.  T.  286 ;  Union  Bank  v. 
Campbell,  4  Humph.  394;  Nat.  S.  Bank  v.  Cushman,  121 
Mass.  490 ;  Waynesville  Nat.  Bank  v.  Irons,  8  Fed.  1 ;  Lor- 
vng  V.  Brodie,  134  Mass.  453,  457. 

SiEBECKEB,  J.  At  the  trial  the  defendant  Boyd  relied 
upon  an  agreement  between  him  and  Ellis,  the  payee  in  the 
note  given  by  the  defendant.  The  transaction  between  the 
defendant  and  Ellis  for  the  purchase  of  mining  stock  is  ad- 
mitted by  Ellis  to  have  constituted  the  agreement  for  which 
the  notes  were  given.  The  primary  question  is:  What  was 
the  parol  agreement  between  these  parties?  The  evidence 
of  it  is  not  voluminous  or  contradictory,  and  is,  in  effect, 
that  Ellis  undertook  to  assist  Boyd  in  securing  the  advan- 
tages of  an  interest  in  a  mine,  if  it  should  prove  a  profitable 
enterprise  at  the  expiration  of  eighteen  months.  To  accom- 
plish this  Boyd  contracted  for  the  purchase  of  some  mining 
stock  from  Ellis  at  an  agreed  price  of  $2,600  upon  the  fol- 
lowing arrangement:  Since  Boyd  had  no  available  means  to 
make  such  a  purchase,  Ellis  made  him  an  offer  for  such  pur- 
chase, under  which  Bfiyd  was  to  give  him  a  note  for  the 
amount,  which  Ellis  was  to  carry  and  renew  for  eighteen 
months.  If  the  stock  had  not  then  realized  enough  to  pay 
the  purchase  price  and  Boyd  did  not  then  want  the  stock, 
then  Ellis  was  to  take  it  off  his  hands  and  cancel  the  note. 
The  stock  realized  nothing,  and  Boyd  insists  that,  under  the 
parol  agreement  with  Ellis  at  and  before  the  delivery  to  Ellis 
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of  the  first  Bote,  the  notes  nevier  went  into  effect  as  com- 
pleted contracts.  He  contends  that  he  was  to  have  the  right 
at  the  expiration  of  eighteen  months  to  elect  whether  he 
wanted  the  stock.  We  are  of  the  opinion  that  the  facts  sus- 
tain this  claim  and  show  such  an  agreement  between  the  par- 
ties. 

An  examination  of  the  evidence,  in  view  of  the  relations 
of  the  parties  and  the  considerations  which  induced  him  to 
make  and  deliver  the  note,  leads  us  to  the  conclusion  that  it 
was  not  intended  and  agreed  by  tliem  that  the  note  should  be 
a  present  binding  agreement,  but  that  it  was  delivered  to 
Ellis  upon  the  condition  that  if  Boyd  paid  interest  on  the 
sum  for  eighteen  months  Ellis  was  to  renew  the  notes  as 
agreed,  and  if  at  the  expiration  of  that  time  Boyd  did  not 
want  the  stock  the  agreement  to  purchase  was  to  be  termi- 
nated at  Boyd*s  election  and  the  note  canceled.  The  signifi- 
cance of  the  terms  of  the  transaction,  as  shown  by  the  evi- 
dence of  the  situation,  is  that  Boyd  had  the  right  at  the  ex- 
piration of  eighteen  months  to  elect  whether  he  would  accept 
a  transfer  of  the  stock  at  the  price  fixed  and  evidenced  by  the 
note.  The  elements  of  the  agreement  constitute  an  arrange- 
ment under  which  the  note  delivered  to  Ellis  did  not  become 
a  completed  contract  m  pfwsenti,  but  was  to  take  effect  as  a 
completed  contract  only  in  the  event  that  Boyd,  under  the 
agreement,  elected  to  take  a  transfer  of  the  stock  within  the 
time  agreed  on.  Such  oral  agreements  are  not  contradictory 
of  the  written  instrument  This  rule  was  declared  and  fully 
discussed  in  the  recent  case  in  this  court  of  Hodge  v.  Smith, 
130  Wis.  326,  110  K  W.  192,  where  it  was  held: 

"It  is  familiar  law,  notwithstanding  some  conflict  in  the 
authorities,  that  a  person  may  manually  deliver  an  instru- 
ment, though  it  be  in  the  form  of  commercial  paper,  to  an- 
other, on  its  face  containing  a  binding  obligation  in  prce- 
senli  of  such  person  to  such  other,  with  a  contemporaneous 
verbal  agreement  that  it  shall  not  take  effect  until  the  hap- 
pening of  some  specified  event^  and  that  the  paper,  as  be- 
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tween  the  parties,  will  have  no  validity  as  a  binding  con- 
tract till  the  condition  shall  have  been  satisfied;  and  that 
proof  of  such  condition  does  not  violate  the  rule  that  a  writ- 
ten instrument  cannot  be  varied  by  a  contemporaneous  parol 
agreement;  that  such  evidence  only  goes  to  show  that  the  in- 
strument never  had  vitality  as  a  contract" — citing  cases. 

It  is  there  also  held  that  this  principle  is  recognized  in  the 
Negotiable  Instrument  Law  (sec.  1675 — 16,  Stats.:  Supp. 
1906)  by  providing  that: 

"Every  contract,  on  a  negotiable  instrument  is  incomplete 
and  revocable  until  delivery  of  the  instrument  for  the  pur- 
pose of  giving  eflFect  thereto.  As  between  immediate  parties, 
and  as  regards  a  remote  party  other  than  a  holder  in  due 
course,  .  .  .  delivery  may  be  shown  to  have  been  condi- 
tional, or  for  a  special  purpose  only,  and  not  for  the  purpose 
of  transferring  the  property  in  the  instrument" 

In  the  case  of  Burke  v.  Dulaney,  153  U.  S.  228,  14  Sup. 
Ct  816,  the  circumstances  of  the  transaction  are  in  their 
main  features  very  like  the  instant  case,  and  it  was  held  by  the 
court  that  a  note  covering  the  price  for  the  sale  of  property  by 
the  payee  to  the  maker,  which  had  been  delivered  under  an 
oral  agreement  between  the  parties  to  the  effect  that  the  note 
should  represent  the  price  if  the  maker  should  determine  to 
retain  the  interest  in  a  mine  after  having  worked  and  in- 
spected it,  under  such  circumstances  there  was  not  such  a 
delivery  of  the  note  as  to  make  it  unconditionally  binding 
upon  the  obligor  according  to  its  terms,  but  it  was  delivered 
to  become  absolute  if  the  maker  elected  to  take  the  property 
under  the  terms  of  the  oral  agreement.  Other  cases  on  the 
subject  are  State  ex  rel.  Jones  v.  Chamber  of  Comm.  121 
Wis.  110,  98  N.  W.  930;  Ware  v,  Allen,  128  U.  S.  590,  9 
Sup.  Ct.  174;  Wilson  v.  Powers,  131  Mass.  539. 

The  question  arises :  Can  defendant  avail  himself  of  this 
agreement  between  himself  and  Mr.  Ellis  as  against  the 
plaintiffs,  the  receivers  of  the  Security  Savings  Bank?  It 
is  without  dispute  that  the  Security  Savings  Bank  became  iu- 
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corporated  in  August,  1903,  and  tliat  it  obtained  this  note  and 
other  securities  from  the  private  bank  which  Mr.  Ellis  had 
conducted  prior  to  its  incorporation.  We  are  of  opinion 
that  the  eridence  is  dearlj  to  the  effect  that  the  newly  incor- 
porated bank  obtained  the  assets,  including  this  note,  pur- 
suant to  a  resolution  of  the  stockholders  directing  the  direct- 
ors to  assume  the  liabilities  of  the  private  bank  in  considera- 
tion of  a  transfer  of  the  aftsets  of  the  private  bank  to  the 
new  banL  There  is  no  dispute  but  that  the  note  obtained 
by  the  new  bank  by  such  transfer  was  one  given  in  renewal 
of  the  former  note  given  by  Boyd  to  Ellis  under  the  parol 
agreement  for  the  purchase  of  the  mining  stock,  and  that 
when  this  second  note  matured  the  bank  took  the  note  sued 
on  in  renewal  of  it  There  is  no  evidence  tending  to  show 
that  at  the  time  of  the  renewal  the  original  agreement  was 
in  any  way  changed  or  modified.  The  new  notes  were  taken 
in  place  of  the  first  one  and  represent  the  original  obligation. 
First  Nat  Bank  v.  Case,  63  Wis.  604,  22  K  W.  833;  Gal- 
lagher V.  Buffing,  118  Wis.  284,  95  N.  W.  117. 

Can  defendant  assert  this  defense  to  the.  note  in  the  hands 
of  the  new  bank?  This  must  be  answered  in  the  affirma- 
tive in  view  of  the  circumstances  of  the  transfer  of  the  assets 
from  the  private  to  the  new  bank.  The  condition  of  the 
transfer  is  that  the  new  bank  "assume  the  liabilities  of  the 
private  bank  ...  in  consideration  of  the  transfer"  of  its 
assets  to  the  new  bank.  As  stated,  there  is  no  question  but 
that  the  transfer  was  in  fact  so  made.  This  transfer  im- 
ports that  the  new  bank  received  the  assets  charged  with  the 
conditions  to  which  they  were  subject  in  the  hands  of  the 
private  bank,  and  constitutes  an  express  assumption  of  all 
defenses  to  which  they  were  subject  in  the  hands  of  the 
former  owner.  The  note  having  come  into  the  hands  of  Mr. 
Ellis  as  manager  of  the  private  bank,  subject  to  the  condi- 
tions of  the  parol  agreement  with  Mr.  Boyd,  it  follows  that 
the  new  bank  holds  it  subject  to  the  defense  that  its  delivery 
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was  conditional,  "or  for  a  special  purpose  only,  and  not  for 
the  purpose  of  transferring  the  property  in  the  instrument." 
Hodge  v.  Smith,  130  Wis.  326,  110  N.  W.  192. 

This  result  renders  all  other  questions  discussed  by  coun- 
sel immaterial,  and  calls  for  affirmance  of  the  judgment 

By  the  Court. — Judgment  affirmed. 

Ttmuw,  J.  {dissenting).  With  that  part  of  the  decision 
holding  that  the  plaintiffs  took  the  note  in  question  subject 
to  all  defenses  available  by  the  maker  against  Ellis  and 
which  would  go  to  defeat  the  instrument  I  am  in  accord. 
But  I  consider  it  a  serious  menace  to  commercial  paper  and 
in  breach  of  the  rule  of  law,  hitherto  well  upheld  in  this 
state,  which  forbids  the  reception  of  parol  evidence  to  vary 
•  or  contradict  a  written  contract,  to  admit  for  the  purpose  of 
defeating  the  note  the  defense  here  pleaded  and  attempted 
to  be  proved  by  the  testimony  of  the  defendant  Boyd.  There 
is  no  doubt  about  the  rule  of  law  which  should  be  applied. 
It  is  found  in  the  prior  decisions  of  this  court  and  in  sec. 
1675—16,  Stats.  (Supp.  1906) : 

"Every  contract  on  a  negotiable  instrument  is  incomplete 
and  revocable  until  delivery  of  the  instrument  for  the  pur- 
pose of  giving  effect  thereto.  As  between  immediate  par- 
ties, and  as  regards  a  remote  party  other  than  a  holder  in 
due  course,  the  delivery,  in  order  to  be  effectual,  must  be 
made  by  or  under  the  authority  of  the  party  making,  draw- 
ing, accepting,  or  indorsing,  as  the  case  may  be ;  and  in  such 
case  the  delivery  may  be  shown  to  have  been  conditional,  or 
for  a  special  purpose  only,  and  not  for  the  purpose  of  trans- 
ferring the  property  in  the  instrument.  .  .  .  And,  where 
the  instrument  is  no  longer  in  the  possession  of  the  party 
whose  signature  appears  thereon,  a  valid  and  intentional  de- 
livery by  him  is  presumed  until  the  contrary  is  proved." 
Sec.  1675 — 16,  mpra;  Hodge  v.  Smith,  130  Wis.  326,  110 
N.  W.  192,  and  cases  cited;  Thomas  v.  Watkins,  16  Wis. 
649;  McLean  V.  Nugeni,  33  Wis.  353. 

It  must  be  borne  in  mind  that  this  action  is  by  an  indorsee 
of  a  promissory  note  negotiable  in  form  and  against  the  in- 
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dorser,  Ellis,  and  the  maker,  Boyd.     The  answer  of  the  de- 
fendant Boyd  avers: 

"Thereupon  said  Ellis  offered  to  take  a  note  for  said  sum 
of  $2,500  and  renew  it  twice  for  a  period  each  time  of  six 
months,  and  that,  if  said  defendant  Boyd  was  not  ready  or 
inclined  to  pay  for  said  stock,  he,  the  said  defendant  Ellis, 
would  take  the  stock  and  return  and  cancel  the  defendant 
Boyd's  note,  and  under  these  circumstances,  and  pursuant  to 
this  agreement,  said  defendant  Boyd  did  sign  and  put  into 
the  possession  of  said  defendant  Ellis  a  writing  in  tiie  form 
of  a  promissory  note  for  $2,500,  running  six  months  from 
October  17,  1902,  and  at  the  expiration  of  said  six  months 
the  same  was  surrendered  and  a  new  note  for  another  period 
of  six  months  delivered  to  said  defendant  Ellis,  and  at  the 
end  of  said  second  period  a  new  one  for  the  same  amount 
and  running  six  months  was  put  in  the  possession  of  said 
Ellis,  and  that  the  last  one  so  put  in  the  possession  of  said 
Ellis  is  the  instrimient  for  the  payment  of  which  this  action 
is  brought." 

The  oral  testimony  of  the  defendant  Boyd  quoted  in  the 
majority  opinion  was  given  in  answer  to  the  following  ques- 
tion: "§.  Will  you  state  the  facts  and  circumstances  con- 
nected with  the  execution  of  that  note?"  To  this  he  an- 
swered, showing  that,  in  urging  Boyd  to  take  some  of  his 
mining  stock,  Ellis  said :  "I  can  carry  it  with  the  bank.  I 
will  carry  it  eighteen  months  if  you  will  pay  the  interest" 
Boyd  answered :  "Suppose  at  the  end  of  the  eighteen  months 
I  can't  pay  it  ? "  Ellis :  "Then  I  will  take  it  off  your  hands, 
but  I  am  sure  that  you  will  have  realized  enough  on  it  to 
pay  it  and  make  a  good  profit."  Boyd:  "I  don't  see  any 
reason  why  you  should  do  that  for  me."  Ellis :  "I  know  you 
have  been  up  against  it  pretty  hard,  and  I  would  like  to  see 
you  make  some  money."  Boyd:  "That  is  very  friendly  of 
you,  and  I  will  accept  the  offer." 

In  the  foregoing  quoted  testimony  it  is  not  quite  clear 
when  the  word  "it"  represents  the  mining  stock  and  when 
the  note.  But,  taking  the  further  testimony  of  the  same 
witness,  it  is  apparent  that  in  the  expression,  "I  can  carry  it 
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^ith  the  bank.  I  will  carry  it  eighteen  montiis  if  you  will 
pay  the  interest,"  "it"  refers  to  the  note.  Changing  to  the 
narrative  form,  the  witness  testified:  "And  in  that  ease  I 
took  the  stock  conditionally,  and  signed  the  note  which  he 
was  to  renew  twice,  and  at  the  expiration  of  the  eighteen 
months  if  I  didn't  want  the  stock  he  would  take  it  ofF  my 
hands."     He  further  testified : 

"The  agreement  was  that  they  kept  the  shares  of  stock  as 
collateral  to  the  note.  They  were  not  in  my  physical  pos- 
session. At  the  expiration  of  the  first  note  I  paid  the  in- 
terest and  renewed  the  note,  and  at  the  expiration  of  the 
second  note  I  paid  the  interest  and  gave  a  new  note.  I  only 
know  that  .  .  .  Ellis  would  take  care  of  it  [the  note]  at  the 
bank.  He  told  me  he  would  take  care  of  it  at  his  bank. 
(?.  Did  you  understand  from  J.  S.  Ellis,  when  the  first  note 
was  given,  that  he  was  to  put  it  in  the  bank?  A.  Yes,  sir. 
Q.  Did  you  understand,  when  the  second  note  was  given,  that 
it  was  to  be  carried  by  the  bank  ?  A.I  understood  that  the 
whole  loan  was  to  be  carried  by  the  bank." 

Again  on  another  subject: 

''Q,  Did  you  give  the  third  note — ^that  one  here  involved 
— ^before  or  after  you  received  the  letter  that  your  counsel 
lias?  A.  After  I  received  that  letter.  .  .  .  My  recollection 
is  that  I  held  the  note  until  I  heard  from  him." 

This  letter  is  in  evidence,  and  is  as  follows : 
"Friend  Tim  :  Your  letter  came  this  a.  m.  and  under  my 
agreement  with  you  I  must  carry  this  paper  for  six  months 
yet — ^if  you  do  not  want  the  stodc  at  that  time  I  will  accept 
it  in  payment  of  the  note.  I  tiiink  though  that  you  will 
want  the  stock.     Yours,  J.  S.  Ellis." 

After  thus  setting  forth  the  pleading  and  evidence  it  seems 
superfluous  to  say  that  not  only  was  the  presumption  of  a 
valid  and  intentional  delivery  created  by  sec.  1675 — 16, 
supra,  not  overcome,  but  there  was  affirmative  proof  of  the 
delivery  of  the  note  as  a  note  and  to  be  in  force  and  effect  as 
a  note.  Could  defendant  Boyd  avoid  the  force  of  his  own 
undisputed  testimony  that  he  withheld  delivery  of  the  last 
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renewal  note,  the  note  in  suit,  until  he  received  the  letter 
above  quoted,  and  then  upon  receipt  of  this  letter  delivered 
the  note?  If  he  could  not,  then  the  case  is  ruled  by  Perry 
V.  Bigelow,  128  Mass.  129;  Racine  Co.  Bank  v.  Keep,  13 
Wis.  209;  and  Hubbard  v.  Marshall,  50  Wis.  822,  6  N.  W. 
497. 

The  majority  of  the  court  seem  to  have  overlooked  the 
force  and  significance  of  this  undisputed  evidence  regard- 
ing the  delivery  of  the  note  in  suit  But,  examining  the 
case  without  this  letter,  there  was  a  delivery  of  the  note. 
The  agreement  to  pay  interest  and  the  payment  of  interest, 
the  agreement  to  renew  and  the  renewals  pursuant  to  that 
agreement,  are  consistent  only  with  absolute  delivery.  The 
agreement  that  the  payee  should  carry  the  note  at  the  bank 
even  where  the  payee  owned  the  carrying  bank  means  that 
the  note  was  considered  by  the  parties  to  have  been  deliv- 
ered. All  of  these  are  inoonsistent  vrtth  nondelivery  or  with 
conditional  delivery.  Again,  in  the  light  of  the  additional 
testimony  above  quoted  interpreted  in  harmony  with  the 
pleading,  the  whole  testimony  of  Boyd  is  plainly  to  the 
efiPect  that  it  was  orally  agreed  that  he  should  give  his  note 
for  $2,500  for  certain  shares  of  mining  stock  to  be  held  by 
the  seller  as  collateral  security  to  that  note,  that  the  note  was 
to  run  six  months  and  to  be  twice  renewed,  Boyd  to  pay  in- 
terest thereon  and  to  have  the  right  to  avail  himself  of  any 
rise  in  the  price  of  the  stock  in  the  meantime,  but  if  he  did 
not  during  or  at  the  end  of  the  eighteen  months  avail  him- 
self of  this  right  to  take  the  shares,  Ellis  was  to  take  or  Jceep 
the  stock  and  cancel  or  discharge  the  note.  There  is  here  no 
evidence  of  nondelivery  or  of  conditional  delivery,  but  rather 
evidence  shovmig  delivery  coupled  with  an  oral  agreement 
that  the  note  should  be  discharged  or  paid  in  a  certain  man- 
ner differing  from  that  specified  in  the  instrument  itself. 
Burke  V.  Dvlaney.US  U.  S.  228,  14  Sup.  Ct  816;  S.  C.  in 
court  below,  DiUaney  v.  Bvrhe,  2  Idaho,  719,  23  Pac.  915. 
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I  need  not  here  discuss  at  length  the  facts  in  the  case  last 
cited.  The  difference  between  that  case  and  the  instant 
case  is  obvious^  and  is  emphasized  in  the  opinion  by  Mr. 
Justice  Hablan.  I  have  no  doubt  the  oral  contract  between 
Boyd  and  Ellis  collateral  to  this  note  was  founded  upon  a 
valuable  consideration  and  enforceable  by  Boyd  against 
Ellis.  It  was  a  sale  of  the  shares  to  Boyd  with  an  agree- 
ment to  repurchase  at  the  end  of  the  eighteen  months  at  the 
same  price,  at  the  option  of  Boyd.  Vohland  v.  Oelhaar,  136 
Wis.  75,  116  K  W.  869.  But  that  is  not  the  question  here. 
This  right  of  action  of  Boyd  against  Ellis  did  not  accrue  un- 
til the  last  renewal  note  became  due  and  Boyd  exercised  his 
option,  which  was  long  after  the  note  was  indorsed  to  the 
bank  of  which  the  plaintiffs  are  receivers.  Sec.  2606,  Stats. 
(1898),  and  cases  in  note,  and  subd.  6,  sec.  4258,  Id. 

Kebwtk,  J.  1  concur  in  the  foregoing  dissenting  opinion 
of  Mr.  Justice  Timuw. 

Marshall,  J.  (dissenting).  I  concur  in  the  opinion  of 
Mr.  Justice  Timlin.  It  seems  to  me  that  my  Brother  Tim- 
lin has  shown  with  a  certainty  equivalent  to  a  mathematical 
demonstration  that  the  note  in  question  was  intended  to  take 
effect  as  soon  as  parted  with  by  the  payor.  The  cotempo- 
raneous  agreement  was  with  reference  to  a  contingency 
which  might  enable  the  payor  to  discharge  his  obligation 
otherwise  than  according  to  its  tenor.  It  seems  quite  mani- 
fest that  my  brethren  of  the  majority  have  mistaken  a  con- 
dition subsequent  created  by  parol  at  the  time  of  delivery  of 
the  paper,  which  all  agree  could  not  be  used  to  defeat  it,  for 
a  condition  subsequent  contemplating  necessity  for  the  hap- 
pening of  a  specific  circumstance  to  give  the  paper  effect  as 
an  obligation. 

I  dissent  from  the  decision  of  the  court  upon  another 
ground  which  I  will  mention  without  taking  time  to  discuss 
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it  The  assumption  of  liability  by  the  new  bank,  in  my 
judgment,  had  no  reference  to  secret  defenses  to  commerciai 
paper  dne  in  the  future,  but  to  liabilities  of  the  bank  as  they 
are  ordinarily  understood  and  commonly  carried  upon  the 
books;  in  general,  consisting  of  indebtedness  to  depositors. 
There  are  other  questions  discussed  upon  the  appeal  not 
mentioned  in  the  court's  opinion,  but  I  take  it  that  if  it  were 
not  for  the  conclusion  reached  upon  the  two  points  I  have 
mentioned  there  would  have  been  an  agreement  resulting  in 
a  reversal  of  the  judgment  In  my  opinion  it  should  be  re- 
versed and  judgment  rendered  in  favor  of  the  plaintiffs. 


Fro6t  and  another,  Appellants,  vs.  Meteb,  Bespondent 

November  t&^Decemher  15, 1908. 

Xjeetmewt:  Statutory  tecond  trial:  TertM  of  court:  Vacating  judg- 
ments:  New  trial:  Notice:  Neceseity:  Judgments:  Amendment 
after  expiration  of  term:  Appeal  and  error:  Failure  to  impose 
terms  on  granting  new  trial:  Presumptions. 

1.  The  ordinary  motion  to  vacate  a  judgment  and  for  a  new  trial 
during  tlie  term  on  account  of  error  committed  on  the-  trial  ap* 
plies  as  well  in  actions  of  ejectment  as  in  other  actions,  and 
hence  the  second  or  new  trial  provided  by  sec.  3092,  Stats. 
(1898),  is  not  exclusive. 

S.  Under  sec.  2424,  Stats.  (1898),  as  amended  by  ch.  6,  Laws  of 
^  1905  (providing  that  each  term  of  the  circuit  court  shall  not 
end  until  the  beginning  of  the  next  succeeding  term,  unless  an 
express  order  for  final  adjournment  be  made  and  entered  before 
the  commencement  of  the  next  succeeding  term  in  the  same 
county),  where  the  June  term  in  I.  county  was  succeeded  by  a 
term  commencing  the  first  Wednesday  in  November,  and  the 
September  term  in  A.  county  was  succeeded  by  a  term  com- 
mencing the  second  Monday  in  April,  and  the  September  term 
in  A.  county  was  also  a  special  term  for  I.  county,  an  order 
entered  in  A.  county  on  October  16,  vacating  a  Judgment  en- 
tered in  I.  county  in  the  preceding  August,  is  held  to  have 
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been  an  order  made  at  the  same  term  at  which  judgment  was 
entered. 

8.  The  mere  fact  that  such  order  was  filed  with  the  clerk  after  the 
expiration  of  the  term  did  not  make  it  an  order  after  the  term. 

4.  In  such  case  a  recital  in  the  order  that  it  was  made  at  a  gen- 
eral term  for  A.  county,  which  was  a  special  term  for  I.  county 
"begun  and  held  on  the  16th  day  of  October/'  is  held  to  have 
had  reference  to  the  time  the  order  was  made  and  not  to  the* 
time  of  the  commencement  of  the  term. 

6.  Where  a  motion  for  a  new  trial  has  been  made  at  the  same  term 
and  before  the  entry  of  Judgment,  it  is  within  the  power  of  the 
court  to  vacate  and  set  aside  the  judgment  and  grant  a  new 
trial  without  notice.  * 

6.  A  court  at  a  subsequent  term  may  correct  a  judgment  or  order 

on  account  of  a  clerical  error  or  mistake  in  matter  of  form  in 
the  entry. 

7.  Where  it  appears  from  the  record  upon  which  a  motion  for  a 

new  trial  is  based  that  the  court  might  have  ordered  a  new 
trial  on  account  of  errors  not  requiring  the  imposition  of  terms,, 
it  is  presumed  that  it  was  granted  for  such  errors. 

8.  Where  a  new  trial  is  granted  without  costs  and  no  grounds  are 

stated  in  the  order,  the  presumption  is,  nothing  appearing  la 
the  record  to  the  contrary,  that  it  was  granted  for  errors  not 
requiring  the  imposition  of  terms. 

9.  In  so  far  as  former  decisions  of  the  supreme  court  are  In  conflict 

with  the  foregoing  rule  they  must  be  regarded  as  oyerruled. 

Appeal  from  orders  of  the  circuit  court  for  Iron  county: 
John  K.  Parish,  Circuit  Judge.     Afftrmed. 

This  is  an  action  of  ejectment  brought  by  the  plaintiffs^ 
original  owners,  against  the  defendant,  claimant  under  a 
tax  title.  The  action  was  tried  in  the  circuit  court  for 
Iron  county  and  resulted  in  a  verdict  for  the  plaintiffs. 
After  verdict  and  on  July  1,  1905,  the  court  signed  a  con- 
ditional order  requiring  the  plaintiffs  to  pay  the  amount 
of  taxes  paid  by  the  defendant,  with  interest,  within 
ninety  days.  July  29,  1905,  plaintiffs  tendered  the  amount 
of  taxes,  which  tender  was  refused,  and  on  July  Slst  tlie 
money  was  paid  into  court  for  the  defendant  On  August 
16,  1905,  notice  of  taxation  of  costs  was  waived  by  defend- 
ant's attorney  and  the  amount  stipulated.     On  August  17,. 
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1905,  one  of  the  plaintiffs  received  by  mail  a  copy  of  motion 
for  a  new  trial,  and  on  August  18,  1905,  judgment  for 
plaintiffs  was  entered  by  the  derk.  On  September  1,  1905, 
notice  of  entry  of  judgment  was  served  upon  the  defend- 
ant's attorney.  On  October  16,  1905,  the  court  made  an 
order  vacating  and  setting  aside  the  judgment  without 
terms.  On  October  17,  1905,  a  stipulation  was  made  be- 
tween plaintiffs  and  defendant  extending  the  time  to  Novem- 
ber 30th  to  file  bill  of  exceptions.  On  November  10,  1905, 
the  order  vacating  the  judgment  was  filed.  On  December 
28,  1906,  the  order  vacating  the  judgment  was  amended  by 
adding  "and  a  new  trial  is  granted  herein."  The  motion 
for  a  new  trial  was  based  upon  the  following  grounds :  . 

"(1)  Because  the  court  erred  in  denying  the  defendant's 
request  that  the  jury  be  instructed  to  find  for  the  defendant. 
(2)  Because  the  court  erred  in  admitting  evidence  offered  by 
the  plaintiffs  against  the  objection  of  the  defendant  as  fol- 
lows, to  wit:  (a)  In  admitting  the  record  of  a  deed  from 
Mitchell  Iron  &  Land  Company  to  Frank  Billings,  recorded 
in  volume  3  of  Iron  County  Eecords,  p.  439.  (b)  In  ad- 
mitting the  record  of  a  deed  from  Frank  Billings  and  wife 
to  Mitchell  Land  Company,  recorded  in  volume  3,  Iron 
County  Eecords,  p.  443.  (c)  In  admitting  the  plaintiffs' 
evidence  of  after-acquired  title.  (3)  Because  tiie  court 
erred  in  refusing  to  allow  the  defendant  to  prove  a  tax  deed 
from  Iron  county  and  state  of  Wisconsin  to  the  Northern 
Wisconsin  Land  Company,  and  subsequent  deed  conveying 
said  title  acquired  under  said  tax  deed  to  this  defendant 
(4)  Because  the  court  erred  in  instructing  the  jury  to  find 
for  the  plaintiffs.  To  all  of  which  rulings  due  exceptions 
were  taken  and  noted  in  the  minutes.  (5)  Because  the 
verdict  is  contrary  to  law.  (6)  Because  the  verdict  is  con- 
trary to  evidence." 

An  order  was  also  made  denying  plaintiffs'  motion  to  va- 
cate the  order  setting  aside  the  judgment.  Plaintiffs  have 
appealed  from  the  order  vacating  the  judgment  and  from  the 
order  denying  motion  to  vacate  the  order  setting  aside  the 
jiidgment. 
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For  the  appellants  there  was  a  brief  by  K.  K.  Kennan,  in 
pro.  per.,  and  Bobert  L.  Frost,  of  counsel,  and  a  supplemen- 
tal brief  by  Bobert  L.  Frost  and  John  A.  McCormick,  coun- 
sel; and  the  cause  was  argued  orally  by  Mr.  Kennan  and 
Mr.  McCorrmck. 

For  the  respondent  there  was  a  brief  by  Paul  H.  Saniorn 
and  n.  B.  Walmsley,  and  oral  argument  by  Mr.  Walmsley. 

Kebwin,  J.  It  is  insisted  on  the  part  of  the  appellants 
that,  this  being  an  action  in  ejectment,  the  court  had  no 
jurisdiction  to  vacate  the  judgment  and  grant  a  new  trial, 
except  upon  condition  that  the  costs  be  paid  and  an  under- 
taking filed  as  provided  in  sec.  3092,  Stats.  (1898),  and  the 
conditions  of  said  section  have  not  been  complied  with.  As 
we  imderstand  appellants'  contention,  it  is  claimed  that 
the  new  trial  provided  for  in  sec.  3092,  Stats.  (1898),  is 
exclusive,  and  that  the  court  had  no  power  to  vacate  the 
judgment  and  grant  a  new  trial  otherwise  than  in  accord- 
ance with  lie  provisions  of  this  section.  We  do  not  so  un- 
derstand the  statute.  The  ordinary  motion  for  a  new  trial 
and  to  vacate  the  judgment  during  the  term  for  the  purpose 
of  granting  a  new  trial  on  account  of  error  committed  on  the 
trial  applies  as  well  in  actions  of  ejectment  as  other  actions. 
People  ex  rel.  GUman  v.  Wayne  Circuit  Judge,  21  Mich. 
372.  The  cases  cited  by  counsel  for  appellants  upon  this 
proposition  have  reference  to  new  trials  granted  under  the 
provisions  of  sec.  3092,  Stats.  (1898),  therefore  are  not  ap- 
plicable to  the  case  of  a  new  trial  granted  under  the  general 
provisions  of  law  respecting  new  trials. 

But  it  is  contended  that  the  order  vacating  the  judgment 
was  not  made  at  the  same  term.  It  appears  from  the  rec- 
ord that  this  order  was  made  on  the  16th  day  of  October, 
1<?05,  at  the  general  term  of  the  Ashland  county  circuit 
court,  which  was  a  special  term  for  the  circuit  court  for  Iron 
county.     There  can  be  no  doubt  but  that  the  order  of  Oe- 
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tober  16, 1905,  was  made  at  the  same  term  at  which  the  judg- 
ment was  entered.  Judgment  was  entered  bj  the  clerk  on  the 
18th  day  of  August,  1905.  The  terms  of  court  for  Iron 
county  at  the  time  in  question  commenced  on  the  second  Mon- 
day in  June  and  the  first  Wednesday  in  November,  and  the 
terms  of  court  for  Ashland  county  commenced  on  the  second 
Monday  in  April  and  the  third  Monday  in  September.  Un- 
der the  statute  each  term  of  court  shall  not  end  imtil  the  be- 
ginning of  the  succeeding  term,  unless  an  express  order  for 
final  adjournment  be  made  and  entered  before  the  commence- 
ment of  the  next  succeeding  term  in  the  same  county. 
Sec.  2424,  Stats.  (1898),  as  amended  by  Laws  of  1905,  ch.  6, 
sea  6,  p.  12.  It  does  not  appear  from  the  record  that  the 
Iron  county  circuit  court  term  beginning  on  the  second  Mon- 
day in  June  had  been  adjourned  and  the  Ashland  county  term 
beginning  on  the  second  Monday  in  April  was  in  session  and  a 
special  term  for  Iron  county  circuit  court  on  the  16th  day  of 
October,  1905,  when  the  order  was  made,  the  Iron  county 
term  at  which  the  judgment  was  entered  not  expiring  until 
the  first  Wednesday  in  November,  a  later  date  tlian  October 
16th.  So  it  is  clear  from  the  record  that  the  order  was  made 
at  the  same  term  at  which  judgment  was  entered.  The  mere 
fact  that  the  order  was  filed  with  the  clerk  November  10th, 
after  the  expiration  of  the  term,  did  not  make  it  an  order  after 
the  tenn.  When,  the  order  was  signed  on  the  16th  day  of  Oc- 
tober it  then  became  the  order  of  the  court.  It  is  argued  by 
counsel  for  appellants  that  because  the  order  recites  that  it  was 
made  at  the  general  term  of  the  circuit  court  for  Ashland 
county,  which  was  a  special  term  for  Iron  county  "begun  and 
held  on  the  16th  day  of  October,  1906,"  and  the  term  not  com- 
mencing on  the  16th  day  of  October,  this  recital  shows  or 
tends  to  show  that  the  order  was  not  made  at  the  same  term. 
It  is  very  obvious  from  the  whole  record  that  the  recital 
simply  had  reference  to  the  time  when  the  order  was  made 
and  not  to  the  time  of  the  commencement  of  tlic  term,  and 
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that  the  order  was  in  fact  made  on  the  16th  day  of  October 
at  a  general  term  of  the  Ashland  county  circuit  court  Em- 
erson V.  Huss,  127  Wis.  215,  106  K  W.  618,  is  relied  upon 
by  the  appellants  as  authority  for  their  position,  and  counsel 
for  respondent  appears  to  concede  that  it  is  authority  but 
insists  that  it  ought  n6t  to  be  followed.  We  do  not  find  it 
necessary  to  review  the  decision  in  Emerson  v.  Huss,  because 
the  case  at  bar  is  clearly  distinguishabla  The  terms  of  Iron 
county  and  Ashland  coimty  were  current  when  the  order 
vacating  the  judgment  was  made,  as  we  have  heretofore 
shown,  while  in  Emerson  v.  Huss  an  order  was  made  in  Tay- 
lor county  in  an  action  commenced  in  Price  county,  and  after 
the  expiration  of  the  term  in  Taylor  county  the  order  made 
in  the  latter  ooimty  was  reviewed  in  Ashland  county.  So  it 
will  be  seen  liiat  the  general  term  of  Taylor  county,  which 
was  a  special  term  for  Price  county,  had  expired  when  the 
order  was  reviewed  in  Ashland  county.  Without  going  into 
a  discussion  of  the  merits  of  the  decision  in  Emerson  v.  Huss, 
we  think  it  clear  that  in  the  case  before  us  the  order  of  Oe- 
tober  16th  was  made  at  the  same  term  that  the  judgment  was 
entered. 

It  is  further  contended  that  the  order  vacating  the  judg- 
ment and  granting  a  new  trial  could  not  be  made  except 
upon  notica  It  appears  from  the  record  that  the  motion 
for  a  new  trial  was  made  before  judgment  was  entered  and 
no  notice  of  motion  for  a  new  trial  was  necessary.  Hansen 
V.  Fish,  27  Wis.  535.  The  motion  for  a  new  trial  having 
been  made  at  the  same  term  and  before  entry  of  judgment,  it 
was  clearly  within  the  power  of  the  court  to  vacate  and  set 
aside  the  judgment  and  grant  a  new  trial  without  notice- 
Brown  v.  Brown,  63  Wis.  29,  9  K  W.  790;  Servatius  v. 
Pichel,  30  Wis.  507 ;  ^tna  L.  Ins.  Co.  v.  McCormick,  20 
Wis.  265 ;  Smith  v.  Milwaukee  E.  R.  &  L.  Co.  119  Wis.  336, 
96  K  W.  823 ;  Hansen  v.  Fish,  supra.  We  are  cited  by 
counsel  for  appellants  to  Wheeler  v.  BusseU,  93  Wis.  136, 
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67  IT.  W.  43,  and  Bailey  v.  Costello,  94  Wis.  87,  68  N.  W. 
663.  But  it  will  be  seen  that  Wheeler  v.  Rtissell,  supra, 
turns  upon  the  fact  that  there  was  no  motion  to  set  aside  the 
judgment,  but  simply  for  a  new  trial,  while  in  the  case  be- 
fore us  the  records  show  that  there  was  not  only  a  motion  for 
a  new  trial  which  was  made  before  entry  of  judgment,  but 
the  order  also  recited  that  a  motion  to  set  aside  the  judgment 
was  made.  So  in  effect  the  motion  for  a  new  trial  in  the 
case  before  us  was  supplemented  by  a  motion  to  set  aside 
the  judgment  Bailey  v.  CosteUo,  supra,  is  a  case  in  which 
the  motion  for  new  trial  was  made  after  judgment 

It  is  further  insisted  that  the  amendment  to  the  order 
made  on  the  16th  day  of  October,  1905,  which  amendment 
was  made  December  28,  1906,  and  after  the  expiration  of 
the  term,  was  error  because  the  court  had  no  power  to  change 
the  order  after  the  term.  It  is  well  settled  that  the  court  at 
a  subsequent  term  may  correct  a  judgment  or  order  on  ac- 
count of  clerical  error  or  mistake  in  matter  of  form  in  the 
entry  of  an  order  or  judgment  ^tna  L.  Ins,  Co.  v.  Mc- 
Cormick,  20  Wis.  266 ;  Packard  v.  Kinzie  Ave.  H.  Co.  105 
Wis.  323,  326,  81  K  W.  488,  and  cases  there  cited.  It  is 
obvious  from  the  record  in  this  case  that  the  omission  of  the 
words  from  the  original  order,  embraced  in  the  amendment, 
was  a  mere  mistake,  inadvertence,  or  clerical  error.  This 
appears  from  the  amendment  itself,  which  states  that  they 
were  omitted  from  the  order  by  inadvertence,  as  well  as  from 
the  whole  record. 

It  is  argued  that  the  court  erred  in  not  imposing  costs  as 
a  condition  of  a  new  trial,  on  the  ground  that,  no  reason  for 
granting  a  new  trial  being  stated  in  the  order  and  the  rea- 
son not  appearing,  the  court  should  have  imposed  costs  of 
the  former  trial  as  a  condition,  and  the  following  cases  are 
cited  in  support  of  this  contention:  Schraer  v.  Stefan,  80 
Wis.  653,  60  N.  W.  778;  Gamy  v.  Katz,  86  Wis.  321,  56 
N.  W.  912;  Cameron  v.  Mount,  86  Wis.  477,  56  N.  W.  1094. 
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It  is  true  that  the  above  cases  cited  appear  to  support  the 
contention  of  the  appellants.  But  it  will  be  found  that  later 
cases  in  this  court  hold  a  different  doctrine,  notably  Second 
Nat  Batik  v.  SmUh,  118  Wis.  18,  94  K  W.  664;  Wolf  gram 
V.  ScJioephe,  123  Wis.  19,  23,  100  N.  W.  1054;  Oiese  v. 
MilwavJcee  E.  B.  &  L.  Co.  116  Wis.  66,  69,  92  K  W.  366. 
In  Second  Nat  Bank  v.  Smith,  aupra,  at  p.  24,  the  court  in 
referring  to  this  subject  said : 

"When  such  a  motion  is  granted  without  the  assignment 
of  reasons,  as  here,  the  presumption  is  that  it  was  granted 
for  error  of  the  jury,  or  because  the  court  was  dissatisfied 
with  the  verdict,  as  being  inconsistent  or  against  the  weight 
of  the  evidence,  if  terms  be  imposed;  but,  if  terms  be  not 
imposed,  then  the  presumption  is  that  it  was  granted  because 
of  errors  of  the  court,  or  because  the  court  regarded  the 
verdict  perverse.  Giese  v.  Milwavkee  E.  B.  &  L.  Co.  116 
Wis.  66,  92  N.  W.  357." 

This  doctrine  seems  to  be  the  reasonable  and  logical  one 
and  is  supported  by  the  authorities  holding  that  the  pre- 
sumption is  in  favor  of  lawful  action  of  the  court,  and 
where  it  appears  from  the  record  upon  which  the  motion  for 
a  new  trial  is  based  that  the  court  might  have  ordered  a  new 
trial  on  accoimt  of  errors  not  requiring  the  imposition  of 
terms,  as  for  example  for  errors  of  the  court  or  because  the 
court  r^arded  the  verdict  perverse,  it  must  be  presumed  that 
it  was  granted  for  errors  not  requiring  the  imposition  of 
terms.  So  we  hold  that,  the  new  trial  being  granted  without 
costs  and  no  grounds  being  stated  in  the  order,  the  presump- 
tion is,  nothing  appearing  in  the  record  to  the  contrary,  that 
it  was  granted  for  errors  not  requiring  the  imposition  of 
terms.  In  so  far  as  former  decisions  in  this  court  are  in 
conflict  with  the  foregoing  rule  they  must  be  regarded  as 
overruled.  It  follows  from  what  has  been  said  that  the 
orders  appealed  from  must  be  affirmed. 

By  the  Court. — So  ordered. 
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Emebson  and  otheTB,  Eespondents,  vs.  McDowell  and  an- 
other, Appellants. 

Navemher  28 — December  15,  1908. 

Appeal  and  error:  Review:  Presumption  as  to  grounds  of  decision 
beUHc:  Attorney  and  client:  Authority:  Defending  action  in 
clienVs  name:  Judgment:  Vacating:  Surprise:  Presumptions. 

1.  On  appeal  by  defendants  from  an  order  denying  their  motion  to 

set  aside  a  judgment  on  the  ground  that  their  attorney,  who 
had  purchased  the  lands  Inyolved  from  them  pendente  lite,  had 
defended  the  action  in  their  names  without  their  authority  or 
consent,  there  was,  notwithstanding  their  affidavit  to  the  con- 
trary, evidence  from  which  the  court  might  have  found  that 
the  action  was  defended  in  defendants'  name  with  their  con- 
sent. Held,  that  the  order  refusing  to  vacate  the  judgment 
must  be  presumed  to  have  gone  upon  the  fact  of  such  evidence. 

2.  When  the  record  shows  that  an  attorney  who  had  appeared  for 

defendants  in  the  action,  but  who  had  purchased  from  them  the 
lands  Involved  therein  pendente  lite,  was  defending  the  action 
and  appealed  from  the  judgment  therein  in  their  names,  the 
defendants  are  bound  by  the  judgment  rendered  in  the  action. 

3.  In  such  case  it  is  presumed  that  defendants  knew  that  a  judg- 

ment would  follow  the  trial  of  the  action  in  which  they  par- 
ticipated and  were  sworn  as  witnesses,  and,  having  by  consent 
conferred  upon  their  attorney  of  record  authority  to  give  or 
receive  notice  of  entry  of  such  judgment,  notice  of  entry  there- 
of to  such  attorney  is  notice  to  defendants. 

4.  In  such  case,  notice  of  entry  of  judgment  having  been  served  on 

defendants'  attorney,  the  situation  did  not  bring  defendants 
within  the  calls  of  sec.  2832,  Stats.  (1898),  permitting  relief 
from  judgments  obtained  through  surprise,  inadvertence,  or  ex- 
cusable  neglect 

Appeal  from  an  order  of  the  circuit  court  for  Ashland 
county:  John  K.  Pabish,  Circuit  Judge.     Afprmed. 

The  appeal  is  from  a  judgment  denying  a  motion  of  de- 
fendants to  vacate  a  judgment  in  the  above  entitled  action 
and  allow  defendants  to  file  a  proposed  answer. 

For  the  appellants  there  was  a  brief  by  L.  J.  Busk  &  L. 
K.  LtLse,  and  oral  argument  by  Mr.  Lus&. 
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Among  other  references  upon  lie  part  of  the  appellants 
were  the  following:  Sec  2832,  Stats.  (1898);  Bloor  v. 
Smith,  112  Wis.  340,  87  K  W.  870 ;  Schobacher  v.  Oerman- 
tovm  F.  M.  Ins.  Co.  69  Wis.  86,  17  N.  W.  969;  Bobbins  v. 
Kovntz,  44  Wis.  658 ;  Emerson  v.  McDonnell,  129  Wis.  67, 
107  N.  W.  1037;  sec.  2801,  Stats.  (1898) ;  20  Ency.  PL  & 
Pr.  1035;  Belden  v.  Hurlbvi,  94  Wis.  562,  69  K  W.  357; 
BeU  V.  Schwette,  95  Wis.  441,  70  N".  W.  669;  Piatt  v. 
Schmidt,  116  Wis.  394,  91  N.  W.  992 ;  Ban  v.  C,  M.  &  St. 
P.  B.  Co.  101  Wis.  166,  76  N.  W.  329;  Palmar  v.  Yager, 
20  Wis.  97 ;  Schriber  v.  LeClair,  66  Wis.  679,  29  K  W. 
570,  889;  Wood  v.  Lake,  13  Wis.  84;  Urwan  v.  N.  W.  Nat. 
L.  Ins.  Co.  125  Wis.  349,  103  N.  W.  1102 ;  Kremer  v.  Spon- 
holz,  129  Wis.  649,  109  K  W.  627;  sees.  1063,  1096,  1141, 
1175,  Stats.  (1898)  ;  Pier  v.  Oneida  Co.  93  Wis.  463,  67 
N.  W.  702 ;  CMppewa  Biver  L.  Co.  v.  J.  L.  Oates  L.  Co. 
118  Wis.  345,  94  N.  W.  37,  95  K  W.  954. 

For  the  respondents  there  was  a  brief  by  SmaH  &  Curtis, 
and  oral  argument  by  E.  M.  Smart. 

Among  other  references  upon  the  part  of  the  respondents 
were  the  following:  LedebvJir  v.  Wis.  T.  Co.  116  Wis.  214, 
91  K  W.  1012  \Kuenzli  v.  Bwrnham,  124  Wis.  480,  102  K 
W.  940 ;  Ilalsey  v.  Waxikesha  Springs  Sanitarium,  128  Wis. 
438,  107  K  W.  1 ;  Warner  v.  Trow,  36  Wis.  195 ;  Lawrence 
V.  Milwaukee,  45  Wis.  306 ;  Strong  v.  Hooe,  41  Wis.  G59 ; 
Finney  v.  Boyd,  26  Wis.  366 ;  24  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.)  737;  Orant  v.  Conn.  Mut.  L.  Ins.  Co.  29  Wis. 
125;  Duthie  v.  Washburn,  88  Wis.  697,  60  N.  W.  1053; 
sec.  2585,  Stats.  (1898);  U.  S.  v.  Curry,  6  How.  106;  3 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  409 ;  Butler  v.  Mitchell, 
17  Wis.  52;  Seymour  v.  Chippewa  Co.  40  Wis.  62;  Boviin 
V.  CatUn,  101  Wis.  646,  77  N.  W.  910. 

Timlin,  J.  On  July  28,  1899,  the  plaintiffs,  claiming 
the  land  in  question  under  a  tax  deed  of  June  6, 1899,  began 
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a  suit  against  the  defendants  to  quiet  title  under  said  tax 
deed.  The  defendants,  by  A.  W.  McLeod,  their  attorney, 
appeared  and  answered.  The  cause  came  to  trial  in  March, 
1903,  and  resulted  in  judgment  for  the  defendants.  In  Oc- 
tober, 1903,  plaintiffs  moved  to  vacate  this  judgment,  and 
it  was  made  to  appear,  among  other  things,  that  McLeod, 
while  acting  as  attorney  for  defendants,  and  in  September, 
1899,  while  said  action  was  pending,  purchased  from  lie  de- 
fendants the  land  in  controversy,  which  was  vacant  and  un- 
occupied. The  defendants  conveyed  to  McLeod  by  quit- 
claim deed,  which  was  recorded  in  the  office  of  the  register 
of  deeds  of  Ashland  county  on  November  11,  1899.  The 
circuit  court  on  this  motion  by  plaintiffs  vacated  the  judg- 
ment and  ordered  that  the  cause  be  continued  in  the  name  of 
A.  B.  McDonell  and  Thomas  Irvirhe  as  defendants,  presum- 
ably under  the  impression  that  the  case  was  one  covered  by 
sec.  2801,  Stats.  (1898),  and  in  attempted  conformity  to 
this  statute.  McLeod  continued  as  he  had  begun  upon  the 
record  as  attorney  for  the  defendants,  and  the  cause  came  on 
for  trial  again  in  January,  1904,  when  the  circuit  court  after 
trial  made  findings  of  fact  asserting  the  purchase  pendente 
life  by  McLeod  as  aforesaid,  and  that  after  this  purchase  Mc- 
Leod defended  the  action  at  his  own  expense  and  risk  and  for 
his  own  benefit,  but  in  form  as  attorney  for  the  defendants 
McDonell  and  Irvine,  without  express  authority  from  the  lat- 
ter to  continue  the  action  in  their  names  or  to  act  in  any  man- 
ner for  them,  and  the  latter,  after  the  conveyance  to  McLeod, 
took  no  part  in  the  defense  of  the  action  either  in  person  or 
by  attorney.  McLeod,  on  October  30,  1899,  deposited  with 
the  attorneys  for  plaintiffs  $806,  that  being  the  amount  of 
taxes  in  arrears  and  interest  and  costs  of  taking  and  record- 
ing the  tax  deed,  and  on  March  19,  1903,  he  executed  a  quitr 
claim  deed  of  the  lands  in  controversy  to  the  Washburn 
Land  Company,  a  corporation,  which  deed  was  recorded  in 
the  office  of  the  register  of  deeds  of  Ashland  county  on  April 
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14,  1903,  and  the  latter  company  had  notice  of  all  matters  in 
any  way  affecting  the  title  through  McLeod,  and  notice  of 
Us  pendens  was  properly  filed  on  September  22,  1899. 

On  these  and  some  additional  facts  there  was  a  conclusion 
of  law  liiat  the  purchase  by  McLeod  above  mentioned  was 
champertous  and  absolutely  void,  and  that  the  defendants 
McDonell  and  Irvine  were  in  default  except  for  their  ap- 
pearance^ and  that  the  defense  be  stricken  out  and  judgment 
entered  in  favor  of  the  plaintiffs  on  the  merits  to  the  effect 
that  the  defendants  and  all  persons  claiming  by,  through,  or 
imder  them  subsequent  to  the  filing  of  notice  of  lis  pendens 
be  forever  barred  and  foreclosed  of  and  from  any  right,  title, 
claim,  or  interest  in  or  to  the  lands  in  controversy.  Judgment 
was  accordingly  entered  on  May  9,  1905.  From  this  judg- 
ment the  defendants  appealed,  or  McLeod  appealed  in  the 
name  of  the  defendants,  to  the  supreme  court,  and  the  judg- 
ment was  aflSrmed  in  Emerson  v.  McDonnell^  129  Wis.  67, 
107  K  W.  1037,  on  June  21,  1906.  On  affidavits  by  the  de- 
fendants tending  to  show  that  they  had  been  overreached  by 
McLeod  in  his  said  purchase,  that  McLeod  used  the  names  of 
defendants  in  the  answer  and  in  the  appeal  to  the  supreme 
ex)urt  without  authority  or  consent,  and  that  after  the  decision 
of  the  supreme  court  they  learned  of  these  facts  and  returned 
to  McLeod  liie  purchase  money  received  by  them  from  him 
and  demanded  and  obtained  from  him  a  rescission  of  said 
purchase  and  reconveyance  of  said  land,  the  latter  bearing 
date  September  1,  1906,  and  upon  the  affidavits  of  otlier 
jpersons  and  a  proposed  verified  answer  stating  a  good  de- 
fense against  the  tax  deed,  the  defendants  moved  the  circuit 
court  for  Ashland  county  in  October,  1906,  to  vacate  and  set 
aside  the  said  judgment  in  favor  of  the  plaintiffs.  It  was 
shown  without  contradiction  that  during  the  second  trial  in 
January,  1904,  the  defendant  McDonell,  who  had  charge  of 
this  land  for  himself  and  his  codefendant,  attended  and  was 
sworn  as  a  witness  and  was  accompanied  by  his  attorney, 
and  neither  said  defendant  nor  his  attornev  made  any  objec- 
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lion  to  the  action  of  McLeod  in  conducting  the  defcnise  of 
said  action  in  the  name  of  the  defendants.  The  circuit  court 
denied  this  motion  to  vacate  the  judgment,  and  from  that 
order  tliis  appeal  is  taken.  While  the  appeal  to  this  court 
was  pending,  J.  W.  Emerson  died  intestate,  leaving  five  in- 
fant heirs,  and  Ida  Emerson  was  appointed  his  administra- 
trix. Upon  written  suggestion  to  this  court  an  order  was 
made  hy  this  court  substituting  said  administratrix  and  heirs 
as  parties  respondent,  and  Ida  Emerson  was  appointed  guard- 
ian ad  litem  of  the  infant  heirs  in  this  cause  and  in  this 
court  only.  There  was,  notwithstanding  the  affidavit  of  the 
defendants  to  the  contrary,  evidence  from  which  the  circuit 
court  might  have  foimd  that  the  action  was  defended  and 
appealed  in  the  name  of  the  defendants  with  their  consent, 
and  therefore  the  order  refusing  to  vacate  the  judgment  may 
have  gone  upon  this  fact,  and  we  must  presume  it  did.  Even 
the  oath  taken  by  McDoneU  as  a  witness  informed  him  who 
were  the  parties  to  the  action  at  that  time.  In  such  caso 
the  defendants  would  be  bound  by  the  judgment  rendered  in 
the  action  so  defended  and  appealed.  Logan  v.  Trayscr,  77 
Wis.  579,  46  K  W.  877;  Carpenter  v.  Carpenter,  12G  Midi. 
217,  85  K  W.  576.  The  motion  by  the  defendants  to  va- 
cate the  judgment  is  itself  a  concession  that  the  judgment 
against  them  is  conclusive  upon  them  unless  vacated.  This 
brings  us  to  the  merits  of  defendants'  motion  to  vacate  the 
judgment 

The  judgment  was  entered  May  19,  1905,  notice  of  entry 
thereof  served  upon  McLeod,  the  attorney  of  record  of  de- 
fendants, on  May  29,  1905,  and  after  this  the  judo^ment  was 
affirmed  by  this  court  on  appeal,  and  on  October  8,  190G, 
the  defendants  procured  and  served  an  order  to  show  cause 
why  the  judgment  should  not  be  vacated  and  they  be  per- 
mitted to  answer.  They  knew  there  had  been  a  trial  of  the 
action  in  1904  at  which  the  defendant  McDonell  was  present 
with  hiB  attorney  and  was  sworn  as  a  witness,  and  thoy  knew 
the  defense  was  being  conducted  by  JfcLeod,  his  attorney  of 
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record,  in  their  names  as  defendants.  We  must  therefore 
presume  that  they  knew  that  a  judgment  would  follow  the 
trial,  and  that  having  by  consent  conferred  upon  McLeod 
authority  to  give  or  receive  notice  of  entry  of  such  judgment, 
such  notice  to  McLeod,  their  attorney  of  record,  was  notice 
to  defendants.  Defendants  therefore  do  not  bring  them- 
selves within  the  statute  (sea  2832,  Stats.  1898)  which  per- 
mits the  court  in  discretion  and  upon  such  terms  as  may  be 
just  to  rgjieve  a  party  from  a  judgment  against  him,  obtained 
through  his  surprise,  inadvertence,  or  excusable  neglect 
This,  of  course,  is  based  on  the  presumption  in  support  of 
the  order  below  that  the  circuit  court  found,  as  it  might  well 
have  done  upon  the  evidence,  that  the  defendants,  knowing 
that  McLeod  was  conducting  the  defense  in  their  names  as 
•defendants  and  attorney  of  record  for  liiem,  acquiesced  in 
this  manner  of  carrying  on  the  litigation.  Assuming,  there- 
fore, but  not  deciding,  that  defendants  had  a  right  of  rescis- 
sion which  survived  all  this  delay  and  acquiescence,  and  sur- 
vived these  rights  of  the  plaintiffs  intervening,  and  Ihat  de-" 
fendants  do  not  derive  their  present  title  from  or  through 
McLeod,  still  they  cannot  insist  ^at  the  judgment  in  ques- 
tion be  vacated  and  the  order  of  the  circuit  court  denying 
their  motion  to  vacate  the  judgment  was  right  and  should  be 
affirmed-  Pier  v.  Storm,  37  Wis.  247;  Waierhouse  v.  Free- 
man, 13  Wis.  339 ;  Knox  v.  Clifford,  41  Wis.  468.  The  de- 
cision of  this  court  reported  in  129  Wis.  67, 107  N.  W.  1037, 
deals  with  the  question  of  champerty  only,  and  not  with  the 
legal  effect  of  acquiescence  in  the  use  of  defendants'  names 
as  parties  litigant  by  the  attorney  of  record  to  maintain  them 
within  the  estoppel  of  the  judgment  and  to  subject  them  to 
notice  of  the  various  steps  in  the  action  through  the  regular 
notices  provided  by  law  and  served  upon  their  apparent  and 
permitted  attorney  of  record.  This  makes  unnecessary  the 
consideration  of  other  questions  argued. 

By  the  Court. — The  order  of  the  circuit  court  is  affirmed* 

Barnes,  J.,  took  no  part. 
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Beebb,  Respondent,  vs.  Miniteapoms,  St.  PAinL  &  Saxji-t 
Stb.  Maeie  Eailwat  Company,  Appellant 

November  28-'Deceml>er  15,  1908. 

New  trial:  Grounds:  Statutes:  Appeal:  Review:  Necessity  of  excep- 
tions:  Review  of  motion  for  directed  verdicL 

L  Where  a  statutory  motion  for  a  new  trial  is  made  it  should  state 
the  grounds  upon  which  the  motion  was  based,  at  least  as  spe- 
cifically as  they  are  mentioned  in  the  statute. 

2.  No  error  can  be  predicated  upon  the  refusal  of  a  trial  court  to 
grant  a  new  trial  unless  exception  is  taken  to  the  ruling. 

8.  Sec.  3070,  Stats.  (1S98),  providing  for  review  of  intermediate 
orders  without  exceptions  being  taken  or  a  bill  of  exceptions 
settled,  applies  only  to  orders  which  are  a  part  of  the  record 
proper  without  being  incorporated  into  the  bill  of  exceptions, 
and  does  not  apply  to  rulings  or  orders  of  trial  courts  granting 
or  refusing  motions  to  direct  a  verdict 

i.  It  is  not  necessary  to  make  a  motion  for  a  new  trial  in  order 
to  review  a  ruling  of  the  trial  judge  granting  a  motion  for  a 
directed  verdict. 

5.  In  the  absence  of  a  proper  motion  for  a  new  trial  and  an  appro- 
priate exception  to  its  denial,  an  order  directing  a  verdict  will 
not  be  reviewed  unless  it  is  excepted  to. 

Appeal  from  a  judgment  of  the  circuit  court  for  Busd^ 
county:  John  K.  Pabish,  Circuit  Judge.     Affirmed. 

This  action  is  brought  to  recover  damages  for  the  killing 
of  live  stock  on  two  separate  occasions.  At  the  close  of  the 
testimony  the  court  directed  a  verdict  for  the  plaintiff  for 
the  amount  demanded  in  his  complaint  as  amended  at  the 
triaL  Defendant  assigns  as  error  the  refusal  of  the  court  to 
grant  its  motion  for  a  directed  verdict  and  the  granting  of 
the  plaintiff's  motion  for  such  verdict  Defendant  urges 
that  its  motion  to  direct  a  verdict  should  have  been  granted 
because  the  notices  of  loss  failed  to  state  where  the  animals 
were  killed^  and  one  of  them  failed  to  state  that  satisfaction 
was  claimed  for  the  loss  sustained,  and,  further,  that  the 
jury,  upon  the  facts  that  might  be  legitimately  considered 
by  it,  would  be  warranted  in  finding  a  lesser  amount  than 
that  which  it  was  directed. by  the  court  to  find. 
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For  the  appellant  there  was  a  brief  by  Leroy  E.  McOiU 
and  Alfred.  H*  Bright,  and  oral  argument  by  John  B.  San- 
horn. 

For  the  respondent  there  was  a  brief  by  D.  TF.  Moloney, 
attorney,  and  W.  H.  Stafford,  of  counsel,  and  oral  argument 
by  Mr,  Moloney. 

Baenes,  J.  The  defendant  did  not  except  to  the  order  or 
ruling  of  the  court  directing  a  verdict  It  moved  for  a  new 
trial  upon  the  minutes  of  the  court,  but  failed  to  state  any 
ground  upon  whidi  it  based  its  motion,  and  finally  failed  to 
take  tmy  exception  to  the  order  of  the  court  denying  the  mo- 
tion for  a  new  trial  This  being  the  state  of  the  record,  coun- 
sel for  plaintiff  urges  that  there  is  nothing  before  the  court 
for  review.  If  this  court  has  authority  to  review  the  judg- 
ment in  this  case  it  must  be  on  one  of  the  following  grounds : 
(1)  The  motion  for  a  new  trial  is  sufficient  in  form,  and  ex- 
ception to  the  order  refusing  to  grant  the  same  is  unneces- 
sary; or  (2)  the  order  or  ruling  of  the  court  in  directing  a 
verdict  may  be  reviewed  without  exception  and  without  a 
motion  being  made  for  a  new  trial. 

1.  The  decided  weight  of  authority  in  this  court  is  to  the 
effect  that,  where  a  statutory  motion  for  a  new  trial  is  made, 
it  should  state  the  grounds  upon  which  the  motion  was  based, 
at  least  as  specifically  as  they  are  mentioned  in  the  statute: 
Nisbet  V.  OiU,  38  Wis.  657 ;  Slotcman  v.  Thomas  &  TT.  Mfg. 
Co.  69  Wis.  499,  34  K  W.  225 ;  Collins  v.  JanesviUe,  99  Wis. 
464,  466,  75  K  W.  88 ;  Williams  v.  Williams,  102  Wis.  246, 
548,  78  X.  W.  419 ;  Howard  v.  Beldenville  L.  Go.  134  Wis. 
644,  114  IST.  W.  1114,  1117.  No  error  can  be  predicated 
upon  the  refusal  of  the  trial  court  to  grant  a  new  trial  unless 
exception  is  taken  to  the  ruling.  Cotton  v.  WatJcins,  6  Wis. 
629,  634;  Webster  v.  Modlin,  12  Wis.  368.  We  are  unable 
to  discover  that  the  rule  of  practice  enunciated  in  the  two 
onses  last  referred  to  has  ever  been  abrogated  by  statute  or 
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by  subfiequent  judicial  decisioiL  Outside  of  this  state  such 
rule  is  generally  in  force.  A  collection  of  cases  supporting 
it  may  be  found  in  2  Cyc  1063,  and  14  En<r^.  PL  &  Pr.  972. 
The  application  of  either  of  the  preceding  rules  to  the  case  at 
bar  deprives  lie  defendant  of  any  benefit  from  its  motion 
for  a  new  trial  Sec.  3070,  Stats.  (1898),  provides  that  on 
an  appeal  from  a  judgment  this  court  may  review  any  inter- 
mediate order  whieii  involves  the  merits  and  necessarily  af- 
fects the  judgment,  appearing  upon  the  record  transmitted, 
whether  the  same  be  excepted  to  or  not,  and  that  it  shall  not 
be  necessary  to  take  any  exception  or  settle  any  bill  of  ex- 
ceptions to  enable  the  supreme  court  to  review  any  alleged 
error  which  would  without  a  bill  of  exceptions  appear  upon 
the  face  of  the  record.  This  statute  applies  only  to  orders 
which  are  a  part  of  the  record  proper  without  being  incor- 
porated in  the  bill  of  exceptions,  and  does  not  apply  to  rul- 
ings or  orders  of  trial  courts  granting  or  refusing  motions 
to  direct  a  verdict  Kirch  v.  Davies,  66  Wis.  287,  298,  11 
N.  W.  689 ;  Holum  v.  C,  M.  £  St  P.  B.  Co.  80  Wis.  299, 
303,  50  K  W.  99.  Hence  the  appeal  does  not  fall  within 
the  scope  of  this  statute. 

2.  It  is  not  necessary  to  make  a  motion  for  a  new  trial  in 
order  to  review  a  ruling  of  the  trial  judge  granting  a  motion 
for  a  directed  verdict  Plankinton  v.  Oorman,  93  Wis.  660, 
562,  67  X.  W.  1128 ;  Second  Nat.  Bank  v.  Larson,  80  Wis. 
469,  472,  60  N.  W.  499;  ZaJin  v.  M.  &  S.  R.  Co.  114  Wis. 
38,  89  N.  W.  889;  McOinn  v.  French,  107  Wis.  64,  82  N. 
W.  724;  Lawless  v.  State,  114  Wis.  189,  191,  89  K  W.  891. 
In  the  absence  of  a  proper  motion  for  a  new  trial,  and  appro- 
priate exception  to  the  denial  of  the  same,  an  order  directing 
a  verdict  will  not  be  reviewed  unless  it  is  excepted  to.  This 
rule  is  aflSrmatively  laid  down  in  Kirch  v.  Davies,  55  Wis. 
287,  208,  11  N.  W.  689,  and  in  Holum  v.  C,  M.  £  St.  P, 
R.  Co,  SO  Wis.  299,  303,  50  K  W.  99.  In  stating  the  con- 
-ditions  under  which  the  court  will  review  such  an  order  in 
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the  absence  of  a  motion  for  a  new  trial,  it  is  said,  in  Second 
Nat  Bank  v.  Lwrson,  supra,  in  Zdhn  v.  M.  &  S.  R.  Co,, 
supra,  in  McGinn  v.  French,  supra,  and  in  PlanJcinton  v. 
Gorman,  supra,  that  if  the  ruling  of  the  court  in  directing  a 
verdict  is  properly  excepted  to,  and  the  exception  is  preserved 
in  the  bill  of  exceptions,  it  may  be  reviewed  without  a  mo- 
tion for  a  new  trial.  The  case  of  Kirch  v.  Davies,  supra,  i& 
cited  and  is  apparently  approved  in  Rosenthal  v.  Vernon, 
79  Wis.  246,  250,  48  N.  W.  485.  The  latter  case  holds  tliat, 
where  it  appears  upon  the  face  of  the  verdict  that  it  is  di- 
rected, the  ruling  of  the  trial  court  in  making  the  direction 
may  be  reviewed  without  exception,  upon  an  appeal  from 
the  judgment,  under  the  provisions  of  sec.  3070,  above  re- 
ferred to.  This  case  does  not  conflict  with  what  is  decided 
in  the  case  under  consideration,  because  the  verdi<$t  does  not 
show  that  it  was  a  directed  one.  The  court,  however,  in 
Rosenthal  v.  Vernon,  seems  to  have  overlooked  the  fact  that 
the  record,  excluding  the  bill  of  exceptions,  did  not  show 
that  error  was  committed,  and  that  it  was  only  by  recourse 
to  the  bill  that  the  error  could  be  discovered. 

We  conclude  that  the  questions  raised  in  this  case  cannot 
be  considered,  because  they  can  only  be  reviewed  on  excep- 
tions, and  no  exceptions  were  taken. 

By  the  Court. — ^Judgment  affirmed. 


Theel,  Respondent,  vs.  John  Week  Luhbeb  Compawt^ 

Appellant 

ITovemt>er  28— December  15,  1908. 

Logs  and  Jogging:  Contract  to  cut  and  t>ank:  Breach:  Assignment  of 
contract:  Splitting  of  demands:  Debtor's  nonconsent:  Liability 
to  assignor. 

1.  In  an  action  to  recover  a  balance  claimed  to  be  due  for  cutting, 
skidding,  and  banking  logs  and  to  enforce  a  lien  therefor,  it  U 
held  under  the  evidence  that,  defendant  having  breached  the 
contract  by  refusing  to  permit  a  test  scale  as  provided  in  the- 
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contract.  It  was  competent  for  the  plaintiff  to  show  by  testi- 
mony the  actual  number  of  feet  of  logs  cut  and  banked,  although 
It  varied  from  that  made  by  the  scaler  named  under  the  con- 
tract. 

2.  A  debt  cannot  be  split  up  by  a  creditor  against  the  debtor's  con- 

sent, even  by  formal  assignments,  since  the  debtor  has  the  right 
to  pay  his  debt  in  aolido  and  to  refuse  to  be  subjected  to  claims 
or  suits  by  various  claimants. 

3.  Where  a  debtor  has  refused  to  consent  that  his  debt  be  split  up 

by  partial  assignments,  the  creditor  can  maintain  his  action 
to  recover  the  entire  debt,  notwithstanding  there  be  outstand- 
ing unaccepted  orders  drawn  by  the  creditor  in  favor  of  third 
persona. 

AppjEAL  from  a  judgment  of  the  circuit  court  for  Taylor 
county:  John  K  Pamsh,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  a  Imlance  claimed  to  be  due  for 
cutting,  skid^ingy  and  banking  saw  logs  and  to  enforce  a  log 
lien  therefor.  The  action  was  tried  before  a  jury.  It  ap- 
peared that  the  parties  made  a  written  contract  December 
6, 1904,  by  which  plaintiff  was  to  cut^  mark,  haul,  and  bank 
on  Eib  river  all  the  timber  on  a  certain  quarter-section  of 
land  during  the  winter  of  1904  and  1906  for  $5  per  thousand, 
to  be  paid  in  instalments  as  the  work  progressed,  the  final 
payment  to  be  made  May  1,  1905.  One  clause  of  the  con- 
tract provided  that  the  logs  should  be  scaled  by  a  scaler  to  be 
mutually  agreed  on,  and  that  either  party,  if  dissatisfied  with 
sudi  scale,  might  demand  a  test  scale  to  be  made  by  some 
competent,  disinterested  scaler  to  be  agreed  on  by  the  parties. 
It  further  appeared  that  the  plaintiff  did  not  cut  the  entire 
amount  of  timber,  but  he  claimed,  and  gave  evidence  tending 
to  prove,  that  he  was  released  from  entire  performance  by 
subsequent  parol  agreement  One  Nelson  was  sent  by  de- 
fendant to  do  the  scaling,  and  according  to  his  scale  the 
amount  cut  and  banked  was  420,830  feet.  Soon  after  Nel- 
son commenced  scaling  the  plaintiff  became  dissatisfied  with 
his  scaling  and  employed  another  man  to  make  an  independ- 
ent scale.  Plaintiff  claimed,  also,  that  he  communicated  his 
iToL.  137  —  18 
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dissatisfaction  to  die  defendant^  and  that  defendant's  ag^t 
told  him  that  if  there  was  anything  wrong  with  the  scale  it 
would  be  fixed  np  in  the  springs  but  this  was  denied  by  the 
defendant's  testimony.  According  to  the  plaintiff's  inde- 
pendent scale  there  were  500^000  feet  of  logs  cut  and  banked. 
It  appears  without  dispute  that  on  April  1,  1905,  the  plaint- 
iff made  a  written  demand  that  a  test  scale  be  made,  and 
that  the  defendant  refused  to  consent  that  such  a  scale  be 
made,  on  the  ground  that  it  was  too  late  and  that  the  logs 
had  gone  down  the  river.  There  was  no  evidence,  however, 
tending  to  show  that  the  logs  had  in  fact  gone  down  the 
river,  and  the  plaintiff  testified  that  the  logs  were  then  so 
that  they  could  be  scaled  The  defendant  counterclaimed 
for  damages  for  failure  to  cut  and  bank  all  the  timber  and 
for  failure  to  properly  bank  the  logs  cut  The  defendant 
also  claimed  that  the  plaintiff  had  sold  and  assigned  his  claim 
to  third  parties  and  was  not  the  real  party  in  interest 

The  jury  returned  a  special  verdict  to  the  effect  (1)  that 
the  original  written  oontract  was  made  by  the  parties; 
(2)  that  saiil  contract  was  afterwards  modified  as  alleged 
by  the  plaintiff;  (3)  that  during  the  progress  of  the  work 
the  defendant's  agent  induced  the  plaintiff  to  waive  his  right 
to  demand  a  test  scale;  (4)  that  defendant  waived  the  pro- 
vision calling  for  the  cutting  and  banking  of  the  logs,  which 
plaintiff  failed  to  cut  and  bank;  (5)  that  plaintiff  complied 
substantially   wih   the   terms    of   the   modified    contract; 

(6)  that  plaintiff  in  fact  banked   481,760  feet  of  logs; 

(7)  that  plaintiff's  damages  amounted  to  $563.41;  (8)  that 
plaintiff  did  not  bank  the  logs  in  convenient  roUways  in  a 
workmanlike  manner  in  full  accordance  with  the  contract; 
and  (9)  that  by  reason  of  such  failure  defendant  suffered 
damages  in  the  sum  of  $110.  Upon  this  verdict  judgment 
was  rendered  for  ihe  plaintiff  for  the  amount  of  his  damages 
(less  the  defendant's  damages  on  its  counterclaim)|  with  in- 
terest and  costs,  and  the  defendant  appeals. 
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For  the  appellant  there  was  a  brief  by  Schweppe  £  Urqvr 
hart,  and  oral  argument  by  E.  H.  Schweppe 
Herman  Leicht,  for  the  respondent 

WiNSiiOW,  C.  J.  We  do  not  find  it  necessary  to  consider 
the  errors  assigned  in  detail.  The  fundamental  questions 
in  the  case  were  whether,  under  the  facts  in  evidence^  the 
plaintiff  was  bound  by  !N'elson's  scale,  and  whether  he  had 
lost  his  right  to  have  a  test  scale  made  at  the  time  he  made 
his  demand. 

The  testimony  as  to  the  accuracy  of  Nelson's  scale  is  not 
very  satisfactory.  Under  his  own  testimony  it  appears  that 
he  actually  scaled  only  a  portion  of  the  logs  and  estimated 
the  balance,  and  it  may  well  be  doubted  whether  he  in  fact 
made  a  scale  such  as  the  contract  required.  But  be  this  as 
it  may,  it  is  certain  that  on  the  1st  of  April  the  plaintiff  ex- 
ercised his  contract  right  of  demanding  a  test  scale,  and  all 
the  evidence  on  the  subject  shows  that  at  this  time  the  logs 
were  stiU  in  such  a  situation  that  a  test  scale  could  be  made. 
The  defendant  refused  this  demand  and  thus  breached  the 
contract^  and  it  was  then  competent  for  the  plaintiff  to  show 
by  other  testimony  the  actual  number  of  feet  of  logs  cut  and 
banked.  This  he  did,  and  we  cannot  say  that  upon  the  evi- 
dence before  them  the  jury  were  not  justified  in  finding,  as 
they  did,  that  the  whole  amount  was  481,760  feet  Thus 
all  questions  concerning  the  alleged  waiver  of  the  right  to 
demand  a  test  scale  become  immaterial. 

The  court  did  not  submit  to  the  jury  any  question  concern- 
ing the  alleged  assignment  of  the  daim  to  third  persons,  and 
this  omission  is  assigned  as  error.  The  evidence  shows  that 
during  the  progress  of  the  work  the  plaintiff  drew  orders  on 
the  defendant  in  favor  of  third  persons  amounting  to  more 
than  $800,  which  the  defendant  refused  to  pay.  The  form 
of  the  orders  is  not  given,  and  hence  we  assume  that  they 
were  merely  general  orders  to  pay  money  and  did  not  name 
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the  fund  from  which  they  were  to  be  paid.  The  debt  could 
not  be  split  up  by  the  creditor  against  the  debtor's  consent, 
even  by  formal  assignments,  because  the  debtor  had  the  right 
to  pay  its  debt  in  solido  and  to  refuse  to  be  subjected  to 
claims  or  suits  by  various  claimants.  In  iiie  present  case  the 
debtor  did  so  refuse,  and  could  at  any  time  have  discharged 
its  debt  to  th-e  plaintiff  by  paying  him  the  whole  sum  due, 
without  regard  to  the  rejected  orders  or  liability  to  their  hold- 
ers. Skohis  V.  Ferge,  102  Wis.  122,  132,  78  K  W.  426. 
Hence  it  seems  clear  that,  the  defendant  having  refused  to 
consent  to  partial  assignments  of  the  debt,  the  creditor  could 
unquestionably  maintain  his  action  to  recover  the  entire  debt 
Otherwise  a  situation  would  be  presented  where  nobody  could 
recover  it 

ISo  other  questions  are  presented  of  sufficient  importance 
to  require  treatment 

By  the  Court. — Judgment  affirms? 


Deraoon,  Eespondent,  vs.  Sebo,  Appellant 

November  28— December  16,  1908. 

Indians:  Actions:  Jurisdiction  of  state  courts:  Indian  reservation  tea- 
ulations:  Duty  of  Indian  policeman:  Assault  and  hattery:  De- 
fenses: Justification:  Trial:  Instructions  to  jury:  Appeal  and 
error:  Review:  Prejudicial  error. 

L  A  state  court  has  Jurisdiction  of  the  subject  matter  of  an  action 
for  assault  and  battery  notwithstanding  the  fact  that  the  par- 
ties are  Indians  and  the  occurrence  took  place  on  an  Indian 
reservation. 

2.  The  laws  of  Wisconsin  for  the  peace  and  good  order  of  people 
within  its  boundaries  extend  to  Indian  reservations  and  apply 
•  to  Infractions  of  such  laws  whether  by  persons  of  Indian  blood 
or  others. 

8.  The  reasonable  limits  of  a  direction  to  an  Indian  policeman  by 
an  Indian  agent  and  Indian  farmer,  to  keep  people  back  from 
car  entrances  when  persons  are  getting  on  and  off  cars,  are  that 
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mere  curiosity  seekers,  loafers,  and  persons  having  no  business 
to  go  to  a  car  entrance  at  a  depot  platform  are  to  keep  at  a 
reasonable  distance  therefrom,  so  as  not  to  interfere  with  the 
proper  and  safe  transaction  of  business  between  the  railroad 
company  and  its  patrons  in  respect  to  railway  travel;  and  it 
does  not,  reasonably,  contemplate  interference  with  a  person 
going,  in  an  orderly  way,  to  a  car  entrance  to  meet  and  assist 
his  wife  and  family  In  alighting  from  the  car  and  taking  care 
of  them  and  their  belongings. 

4.  Such  direction  of  the  Indian  agent  and  Indian  farmer  is  no  Jus- 

tification for  an  assault  and  battery  by  the  policeman  upon  an 
Indian  residing  on  a  reservation,  who,  after  having  been  or- 
dered back  from  the  front  of  a  depot  platform,  persisted  in  his 
attempt  to  meet  his  wife  and  child  then  arriving  upon  a  rail- 
way train. 

5.  In  an  action  by  an  Indian  against  an  Indian  policeman  for  an 

assault  and  battery  committed  while  plaintiff  was  assisting  his 
wife  and  child  to  alight  from  a  train,  in  the  pretended  execu- 
tion of  a  direction  of  an  Indian  agent  and  Indian  farmer  to 
keep  people  away  from  car  entrances  while  passengers  were 
getting  on  and  oft  of  trains  at  a  depot  platform,  the  evidence, 
stated  in  the  opinion,  is  held  to  require  the  submission  to  the 
Jury  of  the  question  of  punitory  as  well  as  actual  damages. 
€,  An  assault  and  battery  by  an  Indian  policeman  was  attempted  to 
be  Justified  on  the  ground  that  plaintiff  was  violating  a  direc- 
tion given  by  an  Indian  agent  and  Indian  farmer.  That  direc- 
tion. If  so  drastic  as  to  Justify  the  acts  of  the  i>ollceman,  was 
unreasonable  as  matter  of  law.  Held,  that  defendant  was  not 
prejudiced  by  submitting  to  the  Jury  the  question  of  the  rea- 
sonableness of  the  direction. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Parish,  Circuit  Judge.     Affirmed. 

Civil  action  for  assault  and  battery. 

Both  plaintiff  and  defendant  were  partly  of  Indian  blood. 
The  occurrence  was  at  Odanah  railway  station  on  the  Indian 
reservation  in  Northern  Wisconsin.  The  defendant  justi- 
fied upon  the  ground  that  he  was  an  Indian  policeman  law- 
fully acting  in  the  performance  of  his  duties. 

There  was  evidence  showing,  or  tending  to  show,  the  fol- 
lowing situation :  Defendant  was  a  subordinate  United  States 
officer  on  the  Indian  reservation  having  authority  to  enforce 
observance  of  the  regulations  of  the  Interior  Department  for 
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the  preservation  of  peace  and  good  order  and  the  observance 
of  law  thereon.  Plaintiff  knew,  or  ought  to  have  known,  of 
that  fact  The  latter  went  upon  the  depot  platform  to  meet 
his  wife  and  child,  whom  he  expected,  presently,  to  arrive 
by  train.  Defendant  ordered  him  back  from  the  front  of 
the  platform  and  persisted  in  enforcing  his  command  in  that 
regard  after  being  informed  of  plaintiff's  purpose.  The 
latter  persisted  in  carrying  out  such  purpose  after  the  train 
arrived  and  his  wife  was  about  to  alight  therefrom  notwith- 
standing defendant  indicated  a  determination  to  prevent  it 
by  force.  The  result  was  that  defendant  pushed  plaintiff 
back,  roughly,  and  knocked  him  down  v^ith  a  policeman's 
club  and  then  incarcerated  him  in  a  badly  kept  jail  for  two 
nights  and  a  day  and  then  set  him  at  liberty. 

There  was  evidence  on  defendant's  side  tending  to  show 
he  acted  in  good  faith  to  enforce,  as  he  supposed,  lawful 
rules  made  by  the  Indian  agent,  his  superior  officer ;  that  he 
assaulted  plaintiff  to  prevent  being  assaulted  by  him;  that 
he  took  him  into  custody  because  he  was,  and  persisted  in 
being,  disorderly;  that  he  kept  him  the  two  nights  and  one 
day  because  of  the  time,  the  intervening  day  being  Sunday, 
and  that  he  set  him  at  liberty,  without  further  pursuing  the 
matter,  as  a  favor.  There  was  evidence  on  the  other  side 
tending  to  show  the  assault  was  needless  and  perpetrated,  re- 
vengefully, to  prevent  plaintiff  from  going  to  meet  his  wife, 
and  child.  There  was  evidence  that  the  Indian  agent  had 
given  orders  to  keep  persons  away  from  trains  on  their  ar- 
rival who  were  not  desirous  of  boarding  the  cars,  but  there 
was  no  rule  of  the  Interior  Department  on  the  question,  nor 
any  rule  of  such  department  which  plaintiff  violated  up  to 
the  time  the  assault  occurred.  The  jury  rendered  a  verdict 
in  plaintiff's  favor.  The  amount  allowed  thereby  was  re- 
duced to  comply  with  terms  of  denying  a  motion  for  a  new 
trial,  and  judgment  was  rendered  accordingly. 

The  cause  was  submitted  for  the  appellant  on  the  brief  o£ 
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William  O.  Wheeler  and  Henry  H.  Morgan,  and  for  the  re- 
spondent on  that  of  F.  T.  Pierrelee. 

Marshall,  J,  Counsel  for  appellant  cover  a  broad  range 
in  their  printed  argument,  bringing  to  our  attention  many 
federal  statutes  and  decisions  and  some  authorized  rules 
promulgated  by  the  Interior  Department  Such  brief  recog- 
nition of  counsel's  industry  in  that  regard  will,  in  the  main, 
suffice,  since  it  is  conceded,  and  properly  too,  that,  notwith- 
standing the  occurrence  took  place  on  the  Indian  reservation, 
the  trial  court  had  jurisdiction  of  the  subject  matter  of  the 
action  and  the  parties,  if  appellant's  act  was  not  performed 
in  the  proper  execution  of  a  federal  statute  or  rule  authorized 
by  law. 

The  laws  of  this  state  for  the  peace  and  good  order  of 
people  within  its  boundaries  extend  over  Indian  reservations 
and  apply  to  infractions  of  such  laws  whether  by  persons  of 
Indian  blood  or  others.     State  v.  Doxtater,  47  Wis.  278,  2  N. 
W.  439;  State  v.  Harris,  47  Wis.  298,  2  N.  W.  543.     That 
does  not  conflict  with  the  police  duties  of  federal  officers  on 
reservations,  rendering  them  liable  to  be  prosecuted  in  state 
courts  for  acts  lawfully  done  in  the  discharge  of  their  duties. 
There  was  an  attempt  to  justify  appellant's  conduct  on  the 
theory  that  it  occurred  in  the  lawful  execution  of  a  rule  of 
the  federal  government  promulgated  by  the  Interior  Depart- 
ment, but  no  such  rule,  touching  the  case  in  hand,  was  pro- 
duced, or  is  referred  to  in  counsel's  brief.     Moreover,  there 
was  evidence  that  no  such  rule  existed  for  keeping  persons 
of  Indian  blood,  or  others,  off  from  depot  platforms  on  the 
reservations  and  depriving  them  of  the  ordinary  privilege  of 
going  to  and  from  car  entrances  on  business,  and  that  appel- 
lant did  not  pretend  to  act  in  execution  of  any  such  rule  but 
of  a  mere  verbal  direction  of  the  Indian  agent  and  Indian 
farmer'fcto  keep  people  back  from  car  entrances  when  per- 
sons were  getting  on  and  off  cars.     The  reasonable  limits  of 
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that  direction,  we  apprehend,  ar©  that  mere  curiosity  seek- 
ers, loafers,  and  persons  having  no  business  to  go  to  a  car 
entrance  at  a  depot  platform  are  to  be  kept  at  a  reasonable 
distance  therefrom,  so  as  not  to  interfere  with  the  proper 
and  safe  transaction  of  business  between  railroad  companies 
and  their  patrons  in  respect  to  railway  travel  Manifestly, 
it  could  not,  reasonably,  have  anything  to  do  with  interfer- 
ence with  a  person  going,  in  an  orderly  way,  to  a  car  entrance 
to  meet  and  assist  his  wife  and  family  in  alighting  from 
the  car  and  taking  care  of  them  and  their  belongings.  Such 
a  person  has  business  of  a  perfectly  legitimate  character  in 
respect  to  railway  travel,  and  any  official  direction  prohibit- 
ing reasonable  enjoyment  of  the  privilege  would  need  to  be 
in  language  unmistakable  in  that  regard  before  it  could  be 
held  to  go  that  far,  and  then  ila  validity  might  well  be  chal- 
lenged, since  ihe  right  to  enjoy  such  privilege  is  well  estab- 
lished by  law.  2  Rorer,  Railroads,  1130 ;  Thompson,  Carr. 
of  Pass.  49;  Doti^d  v.  C,  M.  &  St.  P.  B.  Co.  84  Wis.  105, 
114,  54  N.  W.  24;  Banderob  v.  Wis.  Cent.  B.  Co.  133  Wis. 
249,  113  N.  W.  738;  Doss  v.  Mo.,  K.  &  T.  B.  Co.  59  Mo. 
27 ;  Oillis  v.  Pa.  B.  Co.  59  Pa.  St  129. 

There  was  evidence,  as  indicated  in  the  statement,  tending 
to  show  that  appellant  assaulted  respondent  to  prevent  him 
from  enjoying  his  foregoing  stated  lawful  privilege.  There 
was  no  justification,  as  the  jury  were  warranted  in  finding, 
for  violating  respondent's  person  after  notification  of  the 
perfectly  legitimate  purpose  in  mind.  The  act  of  pushing 
him  back  after  being  so  notified  and  following  it  up  witli 
harsh  treatment  upon  being  defied  for  the  unlawful  inter- 
ference, culminating  in  knocking  him  down  with  a  club  and 
incarcerating  him  in  the  jail,  seems  to  have  been  without  the 
slightest  legal  warrant,  as  the  jury  may  well  have  found. 

Th«  foregoing  amply  shows  that  the  case  was  rightfully 
submitted  to  the  jury  and  upon  the  question  of  punitory  as 
well  as  actual  damages. 


Digitized  by 


Google 


16]  AUGUST  TEEM,  1908.  281 

Emery  ▼.  Worcester,  137  Wis.  281. 

A  suggestion  is  made  that  the  court  erred  in  submitting 
to  the  jury  the  question  of  whether  rules  promulgated  by  the 
Interior  Department  of  the  federal  government  were  reason- 
able. There  was  no  such  submission.  Counsel's  argument 
in  that  field  seems  to  be  purely  academic  The  language  of 
the  court's  instruction,  to  which  we  are  referred,  must  be 
read  in  connection  with  the  evidence  to  which  it  applies. 
The  only  evidence  there  was  of  any  regulation  testified  t© 
have  been  violated  was  the  direction  by  the  Indian  agent  and 
Indian  farmer  to  which  we  have  referred.  Were  that  as 
drastic  as  to  justify  the  interference  the  jury  found,  and 
were  warranted  in  finding,  occurred,  then  appellant  was  not 
prejudiced  by  the  reasonableness  thereof  being  submitted  to 
the  jury,  for  it  was  unreasonable  as  a  matter  of  law. 

By  the  Court. — ^The  judgment  is  aflBrmed. 


Toww  OF  EiOEBYy  Eespondent,  vs.  Town  of  Woeobstbe, 

Appellant 

November  28— December  15,  1908. 

Towns:  Detaching  of  territory  and  creation  of  new  boundaries:  Ad- 
justment of  pre-existing  assets  and  liabilities:  Actions:  Condi- 
tions precedent:  Pleading:  Complaint:  Demurrer. 

1.  Sec.  672,  Stats.  (1898),  provides  that  whenever  territory  shaU 
be  detached  from  any  town  and  annexed  to  another  town,  the 
town  to  which  it  Is  annexed  shall  receive  from  the  town  from 
which  it  was  detached  its  Just  share  of  credits,  "which  shall  be 
apportioned  in  the  manner  herein  provided;"  and  an  earlier 
part  of  the  section  provides  that  when  a  new  town  is  created 
out  of  part  of  an  old  one,  the  county  board  shall,  by  the  ordi- 
nance of  division,  apportion  the  indebtedness  of  the  old  town 
by  dividing  It  pro  rata  according  to  the  last  assessment  roll. 
Eeld,  that  thereby  the  power  and  duty  is  imposed  on  the  county 
l>oard  to  ascertain  and  determine  the  amount  the  town  to  which 
the  detached  territory  is  annexed  is  entitled  to  receive  from  the 
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other  town  as  the  share  of  the  latter's  credits  apportionable  to 
the  detached  territory  upon  the  basis  of  apportionment  pre- 
scribed. 

2.  Such  ascertainment  by  the  county  board  is  a  condition  precedent 

to  the  existence  of  any  right  enforceable  in  court  to  the  share 
of  the  credits  of  the  old  town,  since  no  right  to  any  such  share 
exists  at  common  law  and  independent  of  this  very  statute. 

3.  In  such  case  an  attempted  remission  or  delegation  of  the  duty 

imposed  on  the  county  board  to  the  two  town  boards  is  no  com- 
pliance with  the  statute. 

4.  In  such  case  where  the  complaint  fails  to  allege  such  precedent 

action  by  the  county  bocu-d  a  demurrer  should  be  sustained. 

Appeai.  from  an  order  of  the  circuit  court  for  Price  county : 
John  K.  Pabish,  Circuit  Judge.     Reversed. 

Tbe  complaint  alleges  that  November  12,  1903,  the  county 
board  of  Price  county  by  adoption  of  an  ordinance  to  be  in 
full  force  and  effect  after  April  1,  1904,  did  change  the 
boundary  line  between  plaintiff  and  defendant  towns  by  de- 
taching certain  territory  from  the  defendant  and  annexing 
it  to  the  plaintiff,  which  ordinance  directed  that  the  boards 
of  supervisors  of  the  respective  towns  shall  meet  as  soon  as 
convenient  after  the  next  annual  meeting  and  apportion  be- 
tween the  towns  the  resources  and  liabilities  arising  by  rea- 
son of  this  change  of  boundaries,  as  provided  by  sec.  672, 
Stats.  (1898) ;  that  such  town  boards  have  refused  to  make 
any  such  apportionment  and  that  none  has  been  made,  either 
by  the  county  board  or  by  the  town  boards  or  any  other  tri- 
bunal ;  that  the  town  of  Worcester  at  the  time  of  such  change 
had  certain  specified  assets  and  liabilities  which,  being  off- 
set, resulted  in  a  total  of  credits  held  by  the  town  of  War- 
cester  of  $28,775 ;  that  upon  apportionment  upon  the  ratio 
of  the  assessed  value  of  the  detached  and  remaining  portions 
plaintiff  was  and  is  entitled  to  receive  from  the  defendant 
the  sum  of  $4,842.86,  which  has  been  demanded  and  bill 
therefor  duly  filed  with  the  town  of  Worcester  and  neglected 
to  be  allowed,  wherefore  recovery  of  that  amount  is  prayed. 
Upon  general  demurrer  by  the  defendant  the  court  entered 
order  overruling  same,  from  which  the  defendant  appeals. 
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For  the  appellant  there  was  a  brief  by  Wiclcham  &  Farr 
and  Asa  K.  Owen,  and  oral  argument  by  James  WickTiam. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  W.  K.  Parkinson. 

Dodge,  J.  The  action  of  the  county  board  in  dividing  the 
town  of  Worcester  was  by  authority  of  sec.  671,  State. 
(1898).  By  sec  672,  Stats.  (1898),  it  is  provided  that 
whenever  territory  shall  be  detached  from  any  town  and  an- 
nexed to  another  town,  the  town  to  which  it  is  attached  shall 
receive  from  the  town  from  which  detachment  was  made  its 
just  share  of  credits,  "which  shall  be  apportioned  in  the  man- 
ner herein  provided."  An  earlier  part  of  the  section  pro- 
vides for  the  apportionment  of  indebtedness  when  a  new 
town  is  created  out  of  part  of  an  old  one,  and  commands  that 
such  apportionment  be  made  by  the  county  board  by  their 
ordinance  of  division,  and  that  the  apportionment  shall  be 
in  the  ratio  of  the  last  assessed  value  of  the  two  portions.  It 
is  contended  by  the  defendant  that  this  statute,  and  espe- 
cially the  quoted  words  therein,  must  be  construed  to  require 
the  apportionment  of  the  assets  or  credits  between  the  two 
towns  by  the  county  board  in  and  by  their  ordinance  of  di- 
vision and  in  the  ratio  above  specified,  while  the  plaintiff  con- 
tends that  the  only  significance  of  the  last  quoted  words  is  to 
declare  the  ratio  of  the  apportionment  and  that  it  requires 
no  action  of  the  county  board,  and  hence  that  the  right  of 
the  plaintiff  to  receive  and  duty  of  the  defendant  to  pay  a 
sum  ascertained  by  such  ratio  is  declared  by  the  statute,  and, 
on  general  principles,  may  be  enforced  by  a  court. 

The  words  themselves,  in  their  natural  signification,  apply 
rather  to  the  operation  by  which  the  apportionment  is  made 
than  to  the  ratio  merely.  It  seems  probable  that,  had  th© 
legislature  intended  merely  to  prescribe  such  ratio  or  basis 
of  apportionment^  some  other  word  than  "manner"  would 
have  been  adopted,  as,  indeed,  was  done  in  the  original  of  the 
legislation  on  the  subject  of  apportionment  of  assets  or  cred- 
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its  (sec.  2,  ch.  334,  Laws  of  1885),  and  as  is  done  in  the  gen- 
eral section  directing  apportionment  upon  division  of  certain 
other  municipal  corporations  and  gtowi-corporations  (sec. 
944,  Stats.  1898).  We  have  been  unable  to  reach  the  con- 
clusion that  anything  in  the  legislative  history  of  sec.  672 
or  any  use  of  similar  phrases  in  other  parts  of  the  statutes  is 
so  significant  of  an  intent  differing  from  the  literal  meaning 
of  the  words  as  to  justify  departure  therefrom.  We  con- 
clude, therefore,  that  power  and  duty  is  imposed  on  the 
county  board  to  ascertain  and  decide  the  amount  which  the 
plaintiff  town  is  entitled  to  receive  from  the  defendant  as 
the  share  of  the  latter's  credits  apportionable  to  the  detached 
territory  upon  the  basis  of  apportionment  prescribed. 

Such  ascertainment  by  the  county  board  is  clearly  a  condi- 
tion precedent  to  the  existence  of  any  right  enforceable  in 
court  to  the  share  of  the  credits  of  the  old  town.  No  right  to 
any  such  share  existed  at  common  law  and  independent 
of  this  very  statute.  Depere  v.  Bellevue,  31  Wis.  120; 
Schriber  v.  Langlade,  66  Wis.  616,  29  N.  W.  547,  554; 
Joint  School  Disk  v.  School  Dist.  92  Wis.  608,  66  N.  W. 
794.  Since  the  right  rests  upon  statute,  if  a  remedy  is  pro- 
vided by  the  same  statute  it  is  exclusive.  May  v.  Black,  77 
Wis.  101,  45  N.  W.  949 ;  Finney  v.  Guy,  106  Wis.  256,  266, 
82  N.  W.  595.  It  is  too  clear  for  debate  that  the  attempted 
remission  or  delegation  of  that  duty  to  two  town  boards  is 
no  compliance  by  the  county  board  with  the  statuta  The 
conclusion  is  irresistible  that  no  cause  of  action  maintainable 
in  court  as  yet  exists  in  favor  of  the  plaintiff  against  the  de- 
fendant for  any  of  the  sums  claimed  in  the  complaint  The 
demurrer  should  have  been  sustained. 

By  the  Court. — Order  reversed,  and  cause  remitted  with 
directions  to  the  trial  court  to  sustain  the  demurrer. 
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PETTiNGrLL  and  another,  Appellants,  vs.  Goitlet,  Ea- 
spondent. 

November  28— December  15,  1908. 

Replevin:  "^Timber:**  Trespass:  Measure  of  recovery. 

Trees  felled  and  cut  into  cordwood  by  a  trespasser,  which  had  at- 
tained such  size  as,  in  the  use  of  forest  products,  to  be  com- 
monly regarded  as  timber  suitable  for  manufacture  into  a  mar- 
ketable product,  are  within  the  calls  of  sec  4269,  Stats.  (1898), 
providing  the  rule  for  assessment  of  damages  for  wrongfully 
cutting  timber. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
county:  John  K,  Parish,  Circuit  Judge.     Reversed, 

This  is  an  action  in  replevin  to  recover  possession  of  cer- 
tain railroad  ties  and  cordwood.  The  answer  was  a  general 
denial.  The  sheriff  seized  forty  cords  of  the  wood;  the  de- 
fendant gave  a  redelivery  bond,  and  this  property  was  re- 
turned to  him.  The  evidence  showed  that  the  wood  was  cut 
by  the  defendant  from  the  plaintiffs*  land.  The  defendant 
offered  to  permit  plaintiffs  to  take  judgment  for  the  sum  of 
$50  and  costs.  By  direction  of  the  court  the  jury  found 
that  the  plaintiffs  were  entitled  to  the  goods  described  in  the 
complaint  and  that  the  defendant  unjustly  took  and  unlaw- 
fully detained  the  same.  The  question  of  value  was  cov- 
ered by  three  findings  in  the  verdict: 

"(3)  That  the  total  value  of  said  ties  cut  from  timber 
upon  plaintiffs'  land  is  the  sum  of  $16.60.  (4)  That  the 
total  value  of  the  maple,  oak,  and  birch  cordwood  stumpage 
before  the  same  was  cut  by  the  defendant  was  $10.75. 
(5)  That  the  value  of  said  maple,  oak,  and  birch  firewood  or 
cordwood  was  $140.50  after  the  same  was  cut." 

Api)ellants  objected  to  the  admission  of  evidence  of  the 
stumpage  value  of  the  cordwood,  and  excepted  to  the  ruling 
of  the  court  in  submitting  this  question  to  the  jury.  The 
court  denied  plaintiffs'  motion  for  judgment  for  the  value  of 
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the  wood  after  it  had  been  cut  by  the  defendant,  and  ordered 
judgment  in  plaintiffs'  favor  for  the  value  of  the  ties,  to- 
gether with  the  stumpage  value  of  the  cordwood  before  it  was 
cut,  with  costs  up  to  the  time  of  defendant's  offer  of  judg- 
ment.    This  is  an  appeal  from  the  judgment  so  ordered. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  C.  F.  Morris,  and  for  the  respondent  on  a  brief  signed  by 
Ernest  Sauve,  attorney,  and  A.  W.  McLeod,  of  counseL 

SiBBECKEB,  J.     It  is  claimed  that  the  court  erred  in  re- 
stricting the  damages  caused  by  the  felling  and  the  removal 
of  the  trees,  which  were  cut  into  cordwood,  to  their  stumpage 
value,  and  in  not  holding  that  the  value  of  the  product  of 
these  trees,  in  the  form  of  cordwood  at  the  time  it  was  re- 
plevied, was  the  true  measure  of  damages.     No  exemplary 
damages  are  claimed,  but  it  is  urged  that  plaintiffs  are  en- 
titled to  have  their  damages  assessed  under  the  statutory 
rule  declared  in  sec.  4269,  Stats.  (1898).     This  section  pro- 
vides that:  "In  all  actions  to  recover  the  possession  or  value 
of  logs,  timber  or  lumber  wrongfully  cut  upon  the  land  of 
the  plaintiff  or  to  recover  damages  for  such  trespass  the 
highest  market  value  of  such  logs,  timber  or  lumber,"  etc., 
shall  be  awarded  the  plaintiff.     The  words  'logs,  timber  or 
lumber"  must  be  understood  as  the  l^slature  intended  to 
apply  them  in  view  of  the  mischief  sought  to  be  remedied. 
This  court  in  Single  v.  Schneider,  30  Wis.  570,  held  that^  in 
replevin  to  recover  the  value  of  logs  wrongfully  cut  and 
taken  from  plaintiff's  land,  the  measure  of  recovery  was  the 
value  of  the  property  before  it  was  improved  by  the  defend- 
ant's labor  and  skill,  unless  the  taking  was  accompanied  by 
circumstances  which  justified  the  imposition  of  exemplary 
damages.     At  the  next  session  of  the  legislature  after  the 
decision  an  act  was  passed  which  is  substantially  embodied  in 
the  present  sec.  4269,  Stats.  1898   (Tuttle  v.  Wilson,    52 
Wis.  643,  9  N.  W.  822),  and  which  radically  changed  the 
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measure  of  damages  in  actionfl  to  recover  the  possession  or 
value  of  logs,  timber,  or  lumber  wrongfully  out  upon  plaint- 
iff's land  or  for  the  recovery  of  damages  for  such  trespass. 
In  the  instant  case  the  trial  court  held  that  plaintiffs  were 
not  entitled  to  the  measure  of  damages  provided  by  this 
statute  for  the  trees  converted  into  cordwood,  and  therefore 
awarded  recovery  only  for  the  stumpage  value  of  the  trees 
so  felled  and  converted  into  cordwood. 

The  evidence  discloses  that  the  trees  so  felled  and  cut  into 
cordwood  had  attained  the  size  of  trees  which,  in  the  use  of 
forest  products,  are  commonly  regarded  as  timber  suitable 
for  manufacture  into  a  marketable  product     We  are  per- 
suaded that  the  l^slature  intended  that  such  trees,  when 
wrongfully  cut  and  removed,  should  be  deemed  within  sec 
4269,  Stats.   (1898),  and  also  intended  by  this  section  to 
grant  the  owner  of  them  the  right  to  recover  the  measure  of 
damages  provided  therein,  regardless  of  the  condition  into 
which  they  might  have  been  converted  by  the  trespasser.     We 
perceive  no  good  reason  why  the  cordwood  made  from  such 
trees  should  not  be  embraced  within  the  statute.     This  appli- 
cation of  the  statute  operates  to  accomplish  the  purposes  of  the 
law,  and  affords  no  more  than  a  just  relief  to  persons  whose 
timber  has  been  wrongfully  felled  and  removed  from  their 
lands.     Upon  these  considerations  we  are  of  opinion  that 
plaintiffs  were  entitled,  under  the  facts  of  tliis  case,  to  re- 
cover the  highest  market  value  of  the  cordwood  so  cut  out  of 
such  timber.     This  the  jury  found  to  be  $140.50.     Such 
measure  of  damages  was  applied  in  the  following  cases: 
Brewster  v.  Carmichael,  39  Wis.  456 ;  MaseUvrue  v.  Mosher, 
51  Wis.  443,  8  N.  W.  273;  Oerhardt  v.  Swaty,  57  Wis.  24, 
14  K  W.  861. 

The  verdict  of  the  jury  specially  finds  the  amount  plaint- 
iffs are  entitled  to  recover  under  this  statutory  rule,  hence 
no  retrial  of  the  action  need  be  had.  Judgment  for  the 
amount  so  found  should  have  been  awarded  plaintiffs  instead 
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of  the  lesser  sum  found  by  the  jury  to  be  the  stumpage  value 
of  the  trees  so  converted. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  to  the  trial  court  with  directions  to  enter  judg- 
ment in  accordance  with  this  opinion. 

Maeshaxl,  J.  (concurring).  The  question  presented  on 
this  appeal  is  interesting  and  important  to  the  administration 
of  justice.  A  full  history  of  the  subject  will  demonstrate 
correctness  of  the  construction  now  given  to  the  statute. 
Wishing  only  to  emphasize  such  correctness  I  write  this  sup- 
plementary opinion. 

Quite  early  the  rule  was  adopted  here  that  in  an  action  to 
recover  for  wood  wrongfully  taken  at  one  place  and  removed 
to  another,  materially  enhancing  its  value,  the  measure  of 
recovery  was  the  value  at  the  time  of  taking,  the  question  be- 
ing reserved  as  to  whether  it  would  be  the  same  in  case  of  a 
wrongful  taking  by  design.  In  the  circumstances  of  the 
case  it  was  held  that  full  reparation  was  awarded  the  owner 
by  such  value,  saving  to  the  wrongdoer  the  added  element 
representing  his  labor.  Weymouih  v.  C.  &  N.  W.  B.  Co. 
17  Wis.  660.  Later  that  was  extended  to  an  action  for  re- 
plevin for  possession  of  logs  made  from  trees  wrongfully  re- 
moved from  plaintiff0  land  by  the  defendant  {Single  v. 
Schneider,  24  Wis.  299),  where  a  return  of  the  property 
could  not  be  had,  the  question  as  to  wilful  trespasses  being 
still  reserved.  In  Hungerford  v.  Bedford,  29  Wis.  345,  that 
was  affirmed.  The  evolution  of  the  doctrine  culminated  in 
Single  v,  Schneider,  30  Wis.  570,  extending  it  to  wilful  cut- 
ting and  taking  of  timber.  That  was  without  precedent  or 
logical  support,  in  the  judgment  of  the  writer.  I  cannot 
believe  that  it  would  receive  any  favor  now  if  the  matter 
was  open  for  original  treatment. 

That  Single  v.  Schneider,  supra,  created  an  exceedingly 
embarrassing  situation  for  owners  of  land  in  the  great  timber 
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r^on  of  the  state, — ^where  in  the  very  nature  of  things  to 
prevent  stealing  of  timber,  which  was  common  and  profit- 
able, was  impracticable, — ^must  be  evident  It  operated  as 
a  great  stimulus  to  very  annoying  and  damaging  invasions  of 
property  rights.  The  noviel  rule  was  very  beneficial  to  law- 
breakers and  very  disadvantageous  to  owners  of  the  wild  and 
unoccupied  land  of  the  state. 

As  might  have  been  expected,  at  the  first  opportunity  the 
legislature  was  successfully  invoked  to  provide  some  remedy 
for  the  condition  described,  resulting  in  ch.  263,  Laws  of 
1873.  to  the  effect  that,  as  to  wilful  trespasses, — ^regardless 
of  whether  the  remedial  action  was  trespass,  trover,  or  re- 
plevin to  recover  for  1(^,  timber,  or  lumber  cut  from  the 
laad  of  the  plaintiff,  unless  the  property  should  be  restored 
to  the  owner, — ^the  damages  should  be  "the  highest  market 
value  of  such  logs,  timber  or  lumber,  in  whatsoever  place, 
shape  or  condition,  manufactured  or  unmanufactured,"  the 
same  might  be  prior  to  the  time  of  the  trial. 

It  will  be  seen,  at  once,  that  the  law,  while  very  compre- 
hensive, was  yet  quite  ambiguous.  Neither  timber,  logs, 
nor  lumber,  strictly  speaking,  is  cut  from  land.  Timber,  in 
the  sense  of  standing  trees,  is  cut  from  land  by  severing  the 
same  therefronL  Logs  are  made  from  timber  cut  from 
land.  Timber,  in  one  sense,  is  the  manufactured  product  of 
trees,  but  is  commonly  referred  to  as  a  part  of  the  land.  So 
the  cutting  of  lumber  from  land  is  the  cutting  of  trees  there- 
from. Lumber  is  made  from  logs,  made  from  fallen  timber, 
and  in  turn  many  things  are  made,  directly  or  indirectly, 
therefronL 

So  in  the  broad  sense  the  law  covered  all  products  made 
by  various  methods  of  manufacture  from  trees,  or  timber  cut 
from  land.  Only  by  giving  that  broad  construction  could 
the  real  mischief  of  the  condition  created  by  Single  v: 
Schneider,  supra,  be  removed.  The  clause,  seeming  to  con- 
template a  restoration  of  the  products  of  trees  as  a  condition 
Vol.  137  —  19 


Digitized  by 


Google 


290         SUPEEME  COURT  OF  WISCONSIN.      [Deo. 
Pettingill  v.  Goalet,  137  Wis.  286. 

of  escaping  the  penal  rule  of  damages,  left  it  \mcertain  as 
to  whether  the  statutory  rule  of  damages  was  absolute. 

In  that  condition  the  revisers  of  1878,  endeavoring  to 
clear  up  uncertainties,  eliminated  the  restoration  clause  and 
changed  the  words  "cut  from"  to  "cut  upon,"  making  this 
explanation;  "rewritten  with  an  effort  to  state  with  more 
clearness  and  brevity  the  rules  there  prescribed."  Note  the 
language,  "with  an  effort,"  indicating  uncertainty  as  to 
whether  the  change  did  not  yet  leave  the  law  ambiguous, 
which  was  well  grounded,  in  my  opinion.  The  imcertainty 
as  to  whether  money  damages  should  be  the  sole  measure  of 
redress  was  removed.  The  substitution  of  "cut  upon"  for 
"cut  from"  made  it  dear  that  the  law  covered  t|ie  taking  of 
down  as  well  as  standing  timber,  which  was  important,  since 
there  were  large  districts  in  the  northern  part  of  the  state 
where  valuable  timber  lay  upon  the  ground  as  cast  there  by 
wind  storms.  But  while  the  substitution  cured  one  uncer- 
tainty it  intensifiled  another.  Though,  strictly  speaking, 
timber  in  the  sense  of  products  of  trees  is  not  cut  from  land, 
a  fortiori  it  is  not  conmionly  cut  upon  land  where  the  raw 
material,  the  trees,  are  found.  So  the  meaning  as  before  is 
evidently  logs,  lumber,  or  timber,  or  the  manufactured  prod- 
ucts obtained  from  land.  The  term  "cut  upon"  with  its 
context  renders  all  the  products  referable  to  trees,  whether 
standing  or  fallen,  forming  a  part  of  the  realty  till  dis- 
turbed by  the  trespasser.  The  words  "whatsoever  place, 
shape  or  condition"  used  to  expand  the  term  "logs,  timber 
or  lumber,"  followed  by  the  words  "manufactured  or  unman- 
ufactured," makes  it  quite  plain  that  all  products  of  timber 
as  of  the  time  of  the  wrongful  disturbance  were  intended, 
whether  such  products  be  in  the  form  of  saw  logs,  square 
timber,  any  species  of  lumber,  cordwood,  railroad  ties,  pulp- 
wood,  or  any  of  many  other  things  that  might  be  mentioned. 

That  construction  fully  meets  the  mischief  intended  to  be 
obviated  and  makes  the  statute  a  reasonable,  sensible  enact- 
ment    To  take  the  statute  literally  would  give  it  an  un- 
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reasonable  and  quite  absurd  meaning.  The  statutory  rule 
would  not  apply  in  case  of  the  severance  of  trees  from  the 
land  and  removal  and  uae  without  changing  the  form.  It 
would  reach  the  trespasser  if  he  converted  the  trees  removed, 
into  saw  logs,  timber,  or  lumber,  upon  the  land.  If  he  con- 
verted the  trees  into  oordwood,  railroad  ties,  pulpwood,  stave 
bolts,  fence  rails,  or  any  other  of  the  many  things  that  might 
be  mentioned,  it  would  not  The  trees  above  the  usable  part 
for  saw  logs  or  timber,  regardless  of  its  value,  would  not  be 
within  the  rula  In  short,  in  case  of  a  wilful  trespass  by  the 
cutting  down  and  removal  of  trees  from  land,  though  the 
damage  to  the  owner  would  be  unaffected  by  the  use  the  trees 
mi^t  be  put  to,  his  rule  of  damages  would  be  contingent 
upon  the  choice  of  the  trespasser  in  that  regard.  It  seems 
that  no  such  unreasonable  condition  could  ever  have  been 
thought  of. 

This  court  on  the  first  occasion  for  dealing  with  the  stat- 
ute, as  the  revisers  well  knew  at  the  time  of  their  action,  re- 
garded it  as  above  indicated.  That  is  shown  by  Webster  v. 
Moe,  35  Wis.  75,  an  action  to  recover  for  the  value  of  trees 
\vrongf ully  cut  from  plaintiflTs  land.  Whether  the  trees 
were  by  the  wrongdoer  converted  into  saw  logs,  or  cordwood, 
or  some  other  product,  does  not  definitely  appear  from  the 
printed  report  of  the  case,  or  from  the  printed  matter  used  on 
the  appeaL  The  indications  are,  that  was  regarded  as  im- 
material, as  the  law  of  1873,  if  applicable  at  all,  covered  the 
taking  of  trees  or  any  of  the  products  tliereof .  Justice  Cole, 
who  wrote  the  opinion  in  Single  v.  Schneider,  30  Wis.  570, 
speaking  for  the  court,  said: 

"The  action  was  for  a  trespass  in  cutting  down  and  remov- 
ing pine  trees,"  etc  .  .  •  "But  as  soon  as  the  decision  in 
Single  v.  Schneider  became  known,  the  legislature  passed 
ch.  263,  Laws  of  1873,  prescribing  what  should  be  the 
measure  of  damages  for  the  wrongful  cutting  of  timber 
[trees],"  and  changed  "the  rule  laid  down  in  that  case." 
Webster  v.  Moe,  35  Wis.  77,  79. 

iranifestly,  the  word  "timber"  in  the  quoted  language 
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means  llie  same  as  that  word  in  the  law  and  refers  to  trees. 
So  the  wrongful  cutting  of  timber  upon  land  looks  to  the  sev- 
erance of  trees  large  enough  to  be  called  standing  timber. 
The  law  was  primarily  aimed  at  such  wrongful  cutting  of  a 
wilful  character,  and  secondarily  to  whatever  product  the 
trees  might  be  manufactured  into  prior  to  the  trial  of  the 
action. 

Subsequent  to  llie  decision  referred  to  the  law  waa  twice 
amended  but  not  so  as  to  affect  llie  feature  we  have  discussed 
(ch.  239,  Laws  of  18S2,  cL  95,  Laws  of  1889),  and  it  is  now 
sec.  4269,  Stats.  (1898).  It  has  been  involved  in  numerous 
cases  decided  here  without  any  su^estion  being  made  out  of 
harmony  with  what  has  been  said.  Brewster  v,  Carmichael, 
39  Wis.  456;  Webber  v.  Quaw,  46  Wis.  118,  49  K  W.  830; 
Wright  v.  E.  E.  BoUes  W.  W.  Co.  50  Wis.  167,  6  K  W. 
608 ;  Tuttle  v.,  Wilson,  52  Wis.  643,  9  K  W.  822;  SmUh  v. 
Briggs,  64  Wis.  497,  25  N.  W.  558 ;  Smitli  v.  Champagne, 
72  Wis.  480,  40  K  W.  398 ;  Fisher  v.  Schuri,  73  Wis.  370, 
41  K  W.  627;  Everett  v.  Gores,  89  Wis.  421,  62  N,  W.  82; 
Befay  v.  Wheeler,  84  Wis.  135,  63  N.  W.  1121. 

Babnes,  J.  I  concur  in  the  foregoing  opinion  of  Mr. 
Justice  Mabshaix. 


Stats  ex  eel.  ITelsok,  Bespondent,  vs.  Embbsoit  and  otLr 

ers,  Interveners,  Appellants. 

Vov€ml)er  SO — December  15, 1908. 

Certiorari:  Scope  of  vjrit:  Judgment  to  he  entered:  Record:  Jflnl»- 
teriaJ  acta:  Elections:  Quashing  writ 

1.  It  Is  the  settled  rule  in  this  state  that  a  court,  proceeding  upon 

writ  of  certiorari,  in  giving  final  judgment  can  only  affirm  or 
reverse  the  Judgment  or  determination  reviewed  under  the  writ. 

2.  On  certiorari  to  review  the  acts  of  inspectors  in  canvassing  the 

result  of  an  election,  no  fact  not  shown  or  required  to  be  shown 
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by  the  election  record  can  be  considered,  the  court  being  con- 
fined to  the  record  and  debarred  from  considering  extrinsic 
proof.  Hence  whether  rejected  ballots  were  or  were  not  fur- 
nished by  the  municipal  authorities  is  a  question  not  before 
the  court. 

3.  Certiorari  to  review  the  acts  of  Inspectors  in  canvassing  the  re- 

sult of  an  election  would  be  ineffective  and  the  writ  should  be 
quashed  where  a  reversal  of  the  determination  of  the  inspectors 
would  leave  the  election  uncanvassed  and  undetermined,  while 
the  result  as  originally  certified  by  the  Inspectors  to  the  clerk 
of  the  municipality  would  remain  in  his  office  unaltered. 

4.  Acts  of  inspectors  of  elections  in  rejecting  ballots  as  defective, 

as  well  as  their  subsequent  canvass  of  the  result,  are  ministerial 
rather  than  giKwi-judicial  acts  and  therefore  cannot  be  reviewed 
on  certiorari, 

Appbal  from  a  judgment  of  the  circuit  court  for  Price 
county:  John  EL  Pabish,  Circuit  Judge.     Reversed. 

The  appeal  is  from  a  judgment  rendered  upon  certiorari 
to  and  reversing  the  decision  of  the  inspectors  of  election 
of  the  village  of  Prentice  relative  to  the  results  of  an  elec- 
tion upon  the  question  of  license  or  no  license  for  retail  liq- 
uor dealers  in  said  town.  The  election  was  held  April  7, 
1908,  in  the  duly  organized  village  of  Prentice,  and  prior  to 
this  charter  election  there  was  a  petition  as  prescribed  by 
law  praying  that  the  question  of  licensing  persons  to  deal  or 
traffic  in  spirituous,  malt,  or  intoxicating  liquors  or  drinks 
as  a  beverage  be  submitted  to  the  electors  of  said  village  at 
the  ensuing  election,  and  such  proceedings  had  that  this  ques- 
tion was  properly  submitted.  The  inspectors  of  the  election 
canvassed  the  vote  upon  this  question  and  determined  and 
<»rtified  to  the  clerk  of  the  village  that  the  total  number  of 
votes  cast  upon  this  question  was  126,  of  which  number  25 
votes  were  for  license  and  49  against,  and  52  votes  rejected  as 
illegal  The  last-mentioned  ballots  were  preserved,  and  the 
relator,  describing  himself  as  a  citizen  and  taxpayer  and 
elector  of  the  village  of  Prentice  there  engaged  in  the  retail 
liquor  business  and  having  a  large  sum  of  money  invested  in 
that  business,  applied  for  and  procured  from  the  circuit 
oourt  a  writ  of  certiorari  directed  to  the  clerk  of  the  village, 
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alleging,  in  substance,  that  said  fifty-two  ballots  were  unlaw- 
fully rejected  and  that  the  canvass  and  decision  of  the  board 
of  inspectors  was  illegal  and  without  jurisdiction,  and  void 
for  this  reason.  The  writ  commanded  that  the  village  clerk 
certify  and  return  to  the  circuit  court  the  action  and  decision 
of  said  board  of  election  inspectors  and  every  matter  and 
thing  upon  which  said  action  and  decision  of  said  board  was 
founded,  and  a  correct  transcript  of  so  much  of  the  proceed- 
ings of  said  board  as  relates  to  the  submission  of  the  question 
relative  to  liquor  license,  together  with  a  copy  of  all  files, 
papers,  or  entries  recorded,  entered,  ^led,  or  used  in  the  pos- 
session or  under  the  control  of  said  clerk.  On  April  25, 
1908,  the  village  clerk  made  very  full  return  to  this  writ 

The  defendants  J.  W.  Emerson  and  others  were  by  order 
allowed  to  intervene  as  defendants  and  represent  all  of  the 
petitioners  for  the  submission  to  the  electors  of  the  license 
question  aforesaid.  These  interveners  moved  to  quash  the 
writ  of  certiorari,  their  motion  was  denied,  and  upon  the 
writ  and  return  the  circuit  court  adjudged  that  the  foregoing 
decision  of  the  election  inspectors  was  manifestly  erroneous 
and  void  in  law,  and  that  such  decision  'T)e  and  the  same  is 
hereby  reversed.'' 

Eor  the  appellants  there  was  a  brief  by  Smart  &  Curtis 
and  J.  W.  Hicks,  and  oral  argument  by  E.  M,  Smart 

Among  other  references  upon  the  part  of  the  appellants 
were  the  following:  State  ex  rel.  Heller  v.  Fuldner,  109  Wis. 
66,  86  N".  W.  118 ;  State  ex  rel.  Gray  v.  Oconomowoc,  104 
Wis.  622,  80  N.  W.  942 ;  State  ex  rel  Ennis  v.  JanesvUle, 
90  Wis.  157,  62  I^.  W.  933 ;  State  ex  rel  Wiesm^ann  v.  Ke- 
men,  61  Wis.  494,  21  N".  W.  630 ;  State  ex  rel  Starkweather 
V,  Superior,  90  Wis.  612,  64  K  W.  304;  State  ex  rel. 
Schaefer  v.  Schroif,  123  Wis.  98,  100  N.  W.  1030;  State  ex 
rel  Heller  v.  Lawhr,  103  Wis.  460,  79  K  W.  777 ;  State  ex 
rel  Anderson  v.  Timme,  70  Wis.  627,  36  N.  W.  325 ;  Morris 
V.  Ferguson,  14  Wis.  266 ;  State  ex  rel  Moreland  v.  Whitford, 
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64  Wis.  150, 11  K  W.  424;  HaHwig  v.  Waiertown,  132  Wis. 
83,  112  N.  W.  21 ;  State  ex  rel  Mercer  v.  Sullivan,  83  Wis. 
416,  53  K  W.  677 ;  Staie  ex  rel  Ovemsey  v.  Meilike,  81  Wis. 
574,  51  N,  W.  875;  Stale  ex  rel  Swenson  v.  Norton,  46 
Wis.  332,  1  N.  W.  22;  McCrary,  Elections,  §§  227,  229, 
261-264. 

For  the  respondent  there  was  a  brief  by  Barry  &  Bwrry 
and  G.  E.  Lovett,  and  oral  argument  by  J.  S.  Barry. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  CriUespie  v.  Palmer,  20  Wis.  544;  State 
ex  rel  Drake  v.  Doyle,  40  Wis.  175 ;  Byrne  v.  State,  12  Wis. 
519;  10  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  707;  State  ex 
rel  Schuetz  v.  Lay,  103  Wis.  524,  79  K  W.  776;  15  Cyc 
384,  385 ;  State  ex  rel  Hallauer  v.  Oomell,  116  Wis.  606, 
93  K  W.  542;  sees.  880,  4985,  Stats.  (1898)  ;  State  ex  rel 
Faber  v,  Hinkel,  131  Wis.  103,  111  K  W.  217 ;  State  ex 
rel  Marinette,  T.  &  W.  E,  Co.  v.  TomaJiawh,  96  Wis.  73, 
71  N.  W.  86;  sec  783&,  Stats.  (Supp.  1906). 

TiMXiN,  J.  By  settled  rules  obtaining  in  this  state,  the 
court,  proceeding  upon  writ  of  certiorari,  in  giving  final 
judgment  can  only  affirm  or  reverse  the  judgment  or  determi- 
nation reviewed  under  the  writ  Starkweather  v.  Sawyer, 
63  Wis.  297,  23  K  W.  566 ;  State  ex  rel  Heller  v.  Lawler, 
103  Wis.  460,  79  N.  W.  777.  The  writ  is  therefore  very  in- 
effective in  the  instant  case.  There  is  no  means  of  proving 
whether  the  rejected  ballots  were  or  were  not  furnished  by 
the  authorities,  because  that  fact  is  not  shown  nor  required 
to  be  shown  by  any  election  record,  and  the  court  on  certio- 
rcuri  is  confined  to  the  record  and  debarred  from  extrinsic 
proof.  To  reverse  the  determination  of  the  board  of  election 
inspectors  would  be  to  leave  the  result  of  the  election  uncan- 
vassed  and  undetermined,  while  the  result  as  originally  certi- 
fied by  the  inspectors  to  the  village  clerk  would  remain  in 
his  office  unaltered.     This  is  a  condition  not  contemplated  by 
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statute.  Staie  ex  rel.  Winchell  v.  Circuit  Court,  116  Wis. 
253,  93  N.  W.  16 ;  4  Decen.  Dig.  tit  Cebtiokabi,  and  cases 
in  sec.  8.  The  court  is  furthermore  of  the  opinion  that  the 
acts  of  the  inspectors  in  rejecting  ballots  as  defective,  as  well 
as  their  subsequent  canvass  of  the  result,  are  both  ministerial 
rather  than  giwwi-judicial  acts,  and  therefore,  because  the  writ 
of  certiorari  cannot  be  used  to  review  ministerial  acts,  the  writ 
should  have  been  quashed.  State  ex  rel.  Narveson  v.  Mc- 
intosh] 95  Minn.  243,  103  N.  W.  1017;  State  ex  rel  Had- 
field  V.  Grace,  83  Wis.  295,  63  K  W.  444;  4  Decen.  Dig. 
tit.  Cebtiobaki,  §  24,  and  cases. 

By  the  Court. — Judgment  reversed,   and  the  cause  re- 
manded with  directions  to  quash  the  writ 


JlYUANy  Bespondent,  vs.  Susemihi,  and  others,  Appellants. 

November  SO — Decemher  15,  1908. 

Newspapers:  Btatutory  puhUcation  of  official  proceedings:  Require^ 
ments  as  to  language:  Counties:  Authority  of  county  hoard:  Ap- 
peal and  error:  Pleading :  Demurrer :  Answering  over, 

1.  Where  a  statute  either  directs  or  permits  a  publication  at  public 

expense  in  the  absence  of  language  evincing  a  contrary  inten- 
tion such  publication  must  bj  made  in  the  legal  language  of 
the  country. 

2.  The  EngUsh  language  is  the  language  of  this  country,  to  be  used 

in  all  legal  and  official  notifications  and  proceedings,  in  the  ab- 
sence of  any  statute  authority  to  the  contrary. 
8.  Sec.  674a,  Stats.  (Supp.  1906),  requires  every  county  board,  by 
ordinance  or  resolution,  to  provide  for  one  publication  of  a  cer- 
tified copy  of  all  of  its  proceedings  had  at  any  meeting  in  a 
newspaper  published  and  having  a  general  circulation  In  its 
county,  and  sec.  675  authorizes  publishing  public  notices  relat- 
ing to  tax  sales,  redemption,  and  "other  affairs  of  the  county" 
in  a  newspaper  printed  in  any  other  than  the  English  language, 
under  certain  enumerated  restrictions.    Held: 

(1)  If  a  county  board  desires  to  make  publication  in  a  for- 
eign language  it  must  look  to  the  statutes  for  authority  to  do 
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BO,  and  In  the  absence  of  such  authority  the  right  to  make  a 
contract  for  such  publication  does  not  exist. 

(2)  Sec  676,  providing  what  publications  a  county  board  may 
make  in  a  foreign  language  and  prescribing  the  conditions  that 
must  exist  before  such  publications  can  be  made,  excludes  pub- 
lications in  a  foreign  language  other  than  those  mentioned,  in- 
cluding its  proceedings. 
4.  An  order  oyerruling  a  demurrer  to  a  complaint  providing  that 
"plaintiff  have  judgment  therein,  but  with  leave  to  the  defend- 
ants to  withdraw  their  demurrer  and  put  in  an  answer  within 
twenty  days,"  gives  leave  to  the  defendants  to  withdraw  their 
demurrer  if  they  choose  and  also  gives  leave  to  answer  over, 
which  latter  right  is  not  dependent  upon  the  demurrer  being 
withdrawn,  and  is  not  erroneous  in  requiring  the  withdrawal 
of  the  demurrer  as  a  condition  precedent  to  interposing  an 
answer. 


Appkat.  from  an  order  of  the  superior  court  of  Lincoln 
county:  Almon  A.  Helms,  Judge.     Affirmed, 

This  is  an  appeal  from  an  order  overruling  two  general  de- 
murrers interposed  .by  different  defendants  to  the  complaint 
in  the  action.  The  plaintiff,  as  a  taxpayer  of  Lincoln  county, 
brings  the  action  in  his  own  behalf  and  in  behalf  of  all  other 
taxpayers  of  the  counly  to  enjoin  the  county  board  from  di- 
recting the  payment  of  any  claim  presented  by  the  defend- 
ant Otto  Susemihl  for  publishing  the  proceedings  of  said 
board  in  the  German  language,  and  also  to  enjoin  the 
<3hairman  of  the  board  of  supervisors  and  the  county  clerk 
from  issuing  or  deliv^ering  to  the  defendant  Susemihl  any 
county  order  on  account  of  such  publication.  The  material 
part  of  the  complaint  sets  forth  that  the  defendant  Otto 
Susemihl  was  and  is  the  publisher  of  a  newspaper  printed  in 
the  German  language;  that  at  a  meeting  of  the  county  board 
of  said  county  held  in  November,  1906,  at  the  solicitation  of 
the  said  defendant  Susemihl,  the  county  board,  by  a  ma- 
jority vote,  in  behalf  of  the  county,  voted  to  enter  into  an 
agreement  v^ith  said  defendant  Susemihl,  by  the  terms  of 
which  he  agreed  to  publish  in  the  German  language  in  said 
newspaper  the  proceedings  of  said  board  at  the  rate  of  twenty- 
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five  cents  per  folio;  that  no  ordinance  or  resolution  was 
adopted  by  the  county  board  providing  for  such  publication, 
and  that  no  order  was  made  by  said  board  directing  such  pub- 
lication, and  no  determination  was  made  by  said  board  before 
entering  into  the  agreement  referred  to,  to  the  effect  that  it 
was  necessary  for  the  better  information  of  the  inhabitants 
of  the  county  that  such  proceedings  should  be  published  in 
some  language  other  than  the  English  language ;  that  it  does 
not  appear  from  the  last  previous  census  that  one  quarter  or 
more  of  the  adult  population  of  said  county  are  of  the  (Jer- 
man  nationality  not  speaking  the  English  language ;  that  the 
defendant  Susemihl  is  preparing  to  publish  in  the  Grerman 
language  in  the  newspaper  referred  to  the  proceedings  of  the 
county  board,  pursuant  to  the  action  of  the  county  board  in 
making  the  aforesaid  contract;  that  unless  restrained  the 
county  board  will  audit  and  allow  the  claim  for  such  publi- 
cation and  a  county  order  will  be  issued  pursuant  to  such 
allowance  and  will  be  paid  by  the  county  treasurer  of  the 
county,  and  it  is  further  alleged  that  the  claim  for  publish- 
ing said  proceedings  will  amount  to  a  considerable  sum. 

For  the  appellants  there  was  a  brief  by  F.  J.  Smith  and 
B.  E.  Smith,  and  oral  argument  by  F.  J.  Smith. 

John  Vcm  Heche,  for  the  respondent 

"Babnes,  J.  Ch.  298,  Laws  of  1901  (sec.  674a,  Stats.: 
Supp.  1906),  provides  that: 

"The  county  board  of  supervisors  in  every  county  in  the 
state  of  Wisconsin,  shall,  by  ordinance  or  resolution,  provide 
for  one  publication  of  a  certified  copy  of  all  its  proceedings 
had  at  any  meeting,  ...  in  one  or  more  newspapers  pub- 
lished and  having  a  general  circulation  therein.  .  .  .*' 

Sec.  675,  Stats.  (1898),  provides,  among  other  things, 
that: 

"The  county  board  may  order  public  notices  relating  to 
tax  sales,  redemption  and  other  affairs  of  the  county  t^  be 
published  in  a  newspaper  printed  in  any  other  than  the  Eng- 


Digitized  by 


Google 


16]  AUGUST  TERM,  1908.  290 

Hyman  y.  Suflemihl,  137  Wis.  296. 

lish  language,  to  be  designated  in  such  order,  whenever  they 
shall  deem  it  necessary  for  the  better  information  of  the  in- 
habitants thereof,  and  it  shall  appear  from  the  last  previous 
census  that  one  fourth  or  more  of  the  adult  population  of 
such  county  are  of  a  nationality  not  speaking  tiie  English 
language,  and  that  there  shall  have  been  a  newspaper  pub- 
lished therein  continuously  for  one  year  or  more  in  the  lan- 
guage spoken  by  such  nationality ;  provided,  that  all  such  no- 
tices shall  also  be  published  in  a  newspaper  published  in  the 
English  language  as  provided  by  law.  .  •  ." 

It  is  alleged  in  the  complaint  and  admitted  by  the  de- 
murrer that  it  does  not  appear  from  the  last  census  of  Lin- 
coln county  that  one  quarter  or  more  of  the  adult  population 
of  such  county  are  of  a  nationality  not  speaking  the  English 
language,  and  it  is  conceded  by  the  appellants  that  the  con- 
tract for  the  publication  of  the  board  proceedings  cannot  be 
sustained  under  the  provisions  of  sec.  675,  the  material  part 
of  which  is  quoted  above.  It  is  contended  by  appellants  that 
sec.  674a  is  wholly  independent  of  sec  675,  and  contains  the 
requisite  authority  for  the  board  to  make  the  contract  in 
question.  It  is  asserted  by  the  respondent  that  the  words, 
"and  other  affairs  of  the  county,"  contained  in  see.  675,  are 
broad  enough  to  and  do  include  county  board  proceedings, 
and  that  because  of  such  provision  such  proceedings  can  only 
be  published  in  a  foreign  language  when  the  prerequisite 
conditions  prescribed  by  sec  675  in  fact  exist.  If  this  were 
the  only  objection  to  the  contract  in  question  we  would 
hardly  consider  it  tenable.  If  this  contract  could  be  made 
under  sec  674a  were  it  not  for  the  occurrence  of  the  words 
above  quoted  in  sec  675,  we  would  hesitate  to  say  that  it  is 
not  valid. 

While  there  seems  to  be  a  dearth  of  authority  upon,  the  sub- 
ject, the  decided  cases,  as  far  as  we  have  been  able  to  dis- 
cover, are  in  harmony  and  are  to  the  effect  that  where  a 
statute  either  directs  or  permits  a  publication  at  public  ex- 
pense, in  the  absence  of  language  evincing  a  contrary  inten- 
tion, such  publication  must  be  made  in  the  legal  language  of 
the  country.     To  this  effect  are  the  cases  of  Road  in  Upper      t 
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Hanover,  44  Pa.  St  277;  Oraham  v.  King,  50  Mo.  22; 
Richardson  v.  Tobin,  46  Gal.  30 ;  Tyler  v.  Bowen,  1  Pittsb. 
Eep.  (Pa.)  225;  Kraiz's  Appeal,  2  Pittsb.  Rep.  (Pa.)  452; 
Chicago  v.  McCoy,  136  111.  344,  26  K  E.  363.  The  value 
of  the  latter  case  as  authority  is  minimized  by  the  fact  that 
the  constitution  of  the  state  of  Illinois  provides  that  all  laws 
of  that  state  and  all  official  writings  and  executive,  l^sla- 
tive,  and  judicial  proceedings  shall  be  published  in  the  Eng- 
lish language  and  no  other.  This  constitutional  provision 
was  held  to  apply  to  the  publication  under  consideration  by 
the  court,  but  it  is  apparent  from  the  language  in  the  opin- 
ion that  the  same  res\ilt  would  follow  if  there  were  no  such 
constitutional  provision. 

This  court  has  decided  that,  where  a  statute  directs  certain 
acts  and  proceedings  of  city  councils  to  be  published  in  a 
newspaper,  the  requirement  of  the  statute  is  fulfilled  by 
making  the  publication  in  a  newspaper  printed  in  a  foreign 
language,  provided  such  official  act  or  proceeding  is  printed 
in  such  paper  in  the  English  language.  Kellogg  v.  OshJcosh, 
14  Wis.  623.  It  has  also  been  held  that  the  publication  of 
a  summons,  under  a  statute  authorizing  its  publication  in  a 
newspaper  most  likely  to  give  notice  to  the  defendant,  might 
be  made  in  a  paper  printed  in  a  foreign  language,  provided 
the  publication  of  the  summons  was  made  in  the  English 
language.     WaJceley  v.  Nicholas,  16  Wis.  588. 

The  utmost  that  has  been  decided  in  the  cases  referred  to  is 
that  where  a  statute  either  authorizes  or  directs  a  publica- 
tion to  be  made  in  a  newspaper,  and  is  silent  as  to  the  lan- 
guage in  which  such  paper  must  be  printed,  publication  may 
be  made  in  a  newspaper  habitually  printed  in  a  foreign  lan- 
guage, provided  the  publication  authorized  or  directed  is 
made  in  the  English  language  Instead  of  these  decisions 
sustaining  the  view  of  the  appellants,  the  inference  there- 
from is  strong  that  publication  in  a  foreign  language  would 
not  meet  such  a  statutory  requirement  as  the  one  under  oon- 


Digitized  by 


Google 


16]  AUGUST  TERM,  1908.  301 

Hyman  v.  Sasemihl,  137  Wis.  296. 

sideration.  There  is  no  warrant,  aside  from  that  contained 
in  sec  675,  which  we  have  been  able  to  discover,  either  in 
the  statutes  or  in  the  decisions,  for  applying  any  different 
rale  in  the  case  of  a  discretionary  publication  than  that 
which  appellants  concede  is  applicable  to  the  mandatory 
one. 

The  only  other  case  in  this  court  bearing  upon  the  subject 
under  consideration  is  State  ex  rel.  Ooebel  v.  Chamberlain, 
99  Wis.  503,  75  N.  W.  62.     In  that  case  the  court  said: 

"The  English  language  is  the  language  of  the  country,  to 
be  used  in  all  legal  and  official  notifications  or  proceedings^ 
in  the  absence  of  any  statute  authority  to  the  contrary." 

Unless  this  declaration  is  held  to  be  an  incorrect  statement 
of  the  law,  and  is  overruled,  it  is  manifest  that  the  demur- 
rers in  this  case  were  properly  overruled.  It  is  not  claimed 
that  sec.  674a  gives  any  express  authority  to  publish  the 
board  proceedings  in  a  foreign  language,  and  neither  is  it 
claimed  that  any  other  statute  of  the  state  confers  such  au- 
thority, excepting  sec.  675,  and  it  is  admitted  that  the  con- 
tract does  not  come  within  the  provisions  of  that  statute.  If 
a  county  board  desires  to  make  a  publication  in  a  foreign 
language,  it  must  look  to  the  statutes  for  authority  so  to  do, 
and,  in  the  absence  of  such  authority,  the  right  to  make  a 
contract  for  such  publication  does  not  exist  Furthermore^ 
sec  675,  providing  what  publications  a  county  board  may 
make  in  a  foreign  language,  and  prescribing  the  conditions 
that  must  exist  before  such  publications  can  be  made,  shows 
a  legislative  intent  to  exclude  publications  in  a  foreign  lan- 
guage other  than  those  provided  for. 

The  order  appealed  from  overrules  the  demurrers  inter- 
posed in  the  action,  and  provides  that  "plaintiff  have  judg- 
ment therein,  but  with  leave  to  the  defendants  to  withdraw 
their  demurrers  and  put  in  an  answer  within  twenty  days." 
It  is  said  that  the  order  is  erroneous  in  that  it  requires  a 
withdrawal  of  the  ijemurrers  as  a  condition  precedent  to  in- 
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terposing  an  answer.  We  do  not  so  construe  the  order.  It 
does  not  require  the  withdrawal  of  the  demurrers  under  pen- 
alty of  a  forfeiture  of  the  right  to  answer.  Leave  is  given 
the  defendants  to  withdraw  their  demurrers  if  they  choose, 
but  leave  is  also  given  to  answer  over,  which  is  not  dependent 
upon  the  demurrers  being  withdrawn. 

By  the  Court. — The  order  appealed  f nmi  is  affirmed. 


James  Music  Company,  Bespondent^  vs.  HANKwrrz^  Ap- 
pellant 

Ifovemher  SO— December  15,  1908> 

Chattel  mortgaffes:  Legal  title  after  condition  broken:  Trespasser: 
Right  as  against  unfiled  chattel  mortgage, 

1.  A  chattel  mortgagee,  after  condition  broken,  has  the  legal  title 

to  the  mortgaged  property  and  the  right  to  the  possession 
thereof. 

2.  Under  sec.  2313,  Stats.  (1898),  providing  for  the  filing  of  chat- 

tel mortgages  and  the  effect  of  such  filing,  the  owner  of  an  un- 
filed chattel  mortgage  can  recover  the  mortgaged  property  from 
a  mere  trespasser. 
[8.  It  seems  that  the  provisions  of  sec  2318,  Stats.  (1898),  are  in- 
tended only  for  the  protection  of  those  claiming  the  mortgaged 
property  by  purchase,  assignment,  or  otherwise  from  the  mort- 
gagor in  possession,  and  not  for  the  protection  of  mere  tres- 
passers.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county:  W.  0.  Sh-vebthobn,  Circuit  Judge.     AffirmecL 

For  the  appellant  there  was  a  brief  by  Ryan  &  Rwnke, 
and  oral  argument  by  B.  9.  Runke. 

For  the  respondent  there  was  a  brief  by  Brown,  Prodi, 
Oenrich  d  Anderson,  attorneys,  and  Edward  M.  Smart,  of 
counsel,  and  oral  argument  by  F.  TT.  Oenrich. 
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WiNSLOw,  0.  J.  No  statement  of  the  facts  in  this  case  is 
•deemed  necessary.  But  one  question  is  involved  which  we 
deem  it  necessary  to  consider^  viz. :  Can  the  owner  of  an  un- 
filed chattel  mortgage,  after  condition  broken,  successfully 
replevin  the  mortgaged  property  from  a  person  who  has 
purchased  the  same  at  sheriff's  sale  upon  an  execution  issued 
on  a  judgment  against  one  other  than  the  chattel  mortgagor  ? 
In  simpler  form,  the  question  is  whether  such  a  mortgagee 
•can  replevin  the  property  from  a  trespasser.  This  question 
must  be  answered  in  the  affirmative.  A  chattel  mortgagee 
after  condition  broken  has  the  legal  title  to  the  mortgaged 
property  and  the  right  to  the  possession  thereof.  Klinkert 
V.  FuUon  8.  &  M.  Co.  113  Wis.  493,  89  N.  W.  507. 

It  is  true  that  sec  2313,  Stats.  (1898),  provides  that  a 
•chattel  mortgage  shall  not  be  valid  as  "against  any  other 
person  than  the  parties  thereto,"  unless  the  possession  of 
the  property  be  delivered  to  and  retained  by  the  mortgagee,  or 
the  mortgage  be  filed  in  the  office  of  the  proper  town,  city,  or 
village  clerk,  as  prescribed  in  sec  2314,  Stats.  (1898). 
Under  this  section  it  is  contended  that  lie  owner  of  an  un- 
filed chattel  mortgage  cannot  recover  the  property  from  a 
mere  trespasser.  This  contention,  however,  must  be  rejected 
under  the  authority  of  Kimhall  v.  Post,  44  Wis.  471,  where 
it  was  held  that  the  same  language  in  sec  2317,  Stats. 
(1898),  with  reference  to  conditional  sales  of  personal  prop- 
'erly,  was  intended  only  for  the  protection  of  those  claiming 
the  property  by  purchase,  assignment,  or  otherwise  from  the 
vendee  in  possession,  and  not  for  the  protection  of  mere  tres- 
passers. 

Following  this  decision  the  judgment  must  be  affirmed. 

By  the  Court. — ^It  is  so  ordered. 


Digitized  by 


Google 


304         SUPREME  COURT  OF  WISCONSIN.     [Dec. 
Larson  v.  Foes,  137  Wis.  304. 


Labson^  Respondent^  vs.  Foss,  Appellant 

November  90— December  15, 1908, 

Mfuier  and  servant:  Existence  of  relation:  Evidence:  Bufflciency: 
Agency:  Trial:  Instructions  to  jury:  Special  verdict:  Sujficiency, 

1.  In  an  action  to  recover  on  a  contract  for  personal  services,  the 

evidence,  crtated  in  the  opinion,  is  held  to  establish  a  con- 
tract npon  the  showing  of  actual  authority  of  defendant's  son 
in  the  matter,  or  of  apparent  authority  and  reasonable  reliance 
thereon,  or  of  assumption  of  such  authority  and  reliance  there- 
on followed  by  ratification  by  defendant. 

2.  In  an  action  to  recover  on  a  contract  for  personal  services,  an 

instruction  as  to  the  question  of  how  long  a  period  plaintiff 
was  promised  by  defendant's  son  he  should  receive  the  increased 
wages  claimed,  though  not  very  happily  worded,  is  held  to  be 
free  from  any  error,  and  not  so  phrased  that  tbe  jury  could 
reasonably  have  been  misled. 

3.  In  an  action  to  recover  on  a  contract  for  personal  services,  the 

special  verdict,  stated  in  the  opinion,  is  held  to  have  sufficiently 
covered  the  case  to  save  the  Judgment  from  being  disturbed  for 
prejudicial  error  as  to  the  form  of  the  verdict. 

4.  A  finding  of  a  special  verdict,  in  an  action  for  personal  services, 

that  plaintiff  worked  a  specified  number  of  days  as  foreman, 
he  having  been  originally  hired  as  a  common  laborer,  is  held 
to  have  sufficiently  informed  tbe  court  how  long  plaintiff  worked 
at  the  second  employment,  where  the  necessary  inference  from 
the  findings,  with  the  undisputed  evidence,  was  that  all  the 
work  defendant  did  as  foreman  was  under  the  second  contract. 

ApFEix  from  a  judgment  of  the  circuit  court  for  Lincoln 
county:  W,  0.  Silvebthobn,  Circuit  Judge.     Affirmed. 

Action  to  recover  on  contract  for  personal  services.  The 
controversy  was  as  to  the  amount  due  and  involved  two  coun- 
terclaims. 

There  was  evidence  to  the  effect  that  defendant,  while 
running  a  general  lumbering  business  with  his  son  Louis  in 
charge  as  general  foreman,  employed  plaintiff  to  work  in 
the  woods  at  $32  per  month,  doing  common  labor;  that  after 
working  nine  days  Louis  set  plaintiff  at  work  in  the  capacity 
of  foreman,  increasing  his  wages  to  $40  per  month ;  that  ho 
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continued  at  work  as  foreman  in  the  woods  and  defendant's 
mill  yard  without  anything  further  being  said  about  com- 
pensation till  the  time  of  settlement  between  the  parties ;  that 
defendant  then  insisted  plaintiff  was  only  entitled  to  $32 
per  month,  and  that  Louis  had  no  authority  to  change  the 
contract,  while  plaintiff  claimed  he  was  entitled  to  $40  per 
month.  There  was  evidence  tending  to  show  that  Louis  had 
general  charge  of  the  work,  hiring  and  discharging  men, 
fixing  wages,  and  acting  in  the  capacity  of  general  agent,  and 
that  defendant  knew  soon  after  plaintiff  commenced  as  fore- 
man of  the  fact  in  that  regard  and  made  no  suggestion  but 
that  the  change  met  with  his  approval.  Both  defendant 
and  his  son  testified  that  the  latter  had  no  authority  to  make 
the  alleged  bargain,  but  Louis  admitted  he  put  plaintiff  in 
the  position  of  foreman,  promising  him  additional  wages. 
There  was  a  conflict  between  Louis  and  plaintiff  as  to  when 
the  bargain  was  made  and  as  to  the  amount  of  the  increased 
wages  agreed  upon  and  the  length  of  time  the  latter  worked 
as  foreman.  The  jury  found  in  plaintiff's  favor,  rendering 
.  a  special  verdict,  as  follows:  The  contract  at  first  was  for 
wages  at  $32  per  month.  Plaintiff  worked  nine  days  under 
such  contract  Defendant's  son,  assuming  to  act  in  his  be- 
half, then  made  a  new  contract  with  plaintiff  that  he  should 
work  as  foreman  and  receive  $40  per  month.  Plaintiff  was 
promised  the  $40  per  month  as  long  as  he  acted  as  foreman. 
He  so  acted  371  days.  Defendant  knew  plaintiff  was  acting 
as  foreman  under  a  contract  made  with  Louis.  Plaintiff 
had  good  reason  to  believe  Louis  had  authority  to  make  the 
contract.  Defendant  is  entitled  to  credit  of  $3.50  on  the 
first  counterclaim  and  $36.61  on  the  second.  In  accordance 
with  this  verdict  judgment  was  rendered  in  plaintiff's  favor 
for  $141.75,  with  costs. 

Por  the  appellant  there  was  a  brief  by  Reid,  Smart  &  Cur- 
tis, and  oral  argument  by  E,  M.  Smart. 
John  Van  Heche,  for  the  respondent 
Vol.  137  —  20 
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ilARSHALL,  J.  As  wiU  be  seen  by  the  statement,  the  case 
was  submitted  to  the  jury,  supposing  there  was  evidence 
tending  to  prove  appellant^s  son,  either  acting  by  apparent  or 
mere  assumption  of  authority,  made  the  alleged  contract 
with  respondent;  that  the  latter,  in  reasonable  belief  of  such 
authority  existing,  joined  in  the  agreement;  that  appellant, 
thereafter,  with  knowledge  of  such  facts  as  reasonably 
charged  him  with  notice  of  the  existence  of  some  new  agree- 
ment, the  benefit  of  which  he  was  enjoying,  confirmed  re- 
spondent in  his  impression  as  to  the  son's  authority  by  not 
raising  any  objection  to  the  change,  and  that  he  thereby  rati- 
fied it 

There  can  be  no  question  but  that  it  was  competent  for 
respondent  under  the  pleadings  to  establish  the  contract  sued 
on,  either  by  showing  actual  authority  of  appellant's  son 
in  the  matter,  or  apparent  authority  and  reasonable  reliance 
thereon,  or  assumption  of  such  authority  and  such  •  reliance 
and  ratification  by  appellant.  It  is  the  opinion  of  the  court 
that  there  was  sufficient  evidence  to  establish  the  contract  on 
either  of  the  two  theories  the  case  was  submitted  on,  and 
that  some  evidence  allowed  under  objection,  to  which  our  at- 
tention is  called,  was  competent  in  that  view. 

The  case  is  very  simple,  as  regards  assignments  of  error 
respecting  the  form  of  the  verdict  and  rulings  on  objections 
to  and  motions  to  strike  out  evidence.  They  are  all  covered, 
in  general,  by  what  has  been  said  and  are  not  of  sufficient 
dignity,  as  appears  to  us,  to  require  any  detailed  or  exten- 
sive treatment. 

The  court  instructed  the  jury  as  to  the  question  of  how 
long  a  period  plaintiff  was  promised  by  appellant's  son  he 
should  receive  the  increased  wages: 

"You  must  find  from  the  evidence  .  .  .  and  be  satisfied 
what  it  was,  and  if  there  is  no  evidence  to  satisfy  you  as  to 
what  it  was,  you  must  reconsider  carefully  the  whole  evi- 
dence and  from  such  evidence  conclude  if  you  can  as  to  what 
the  answer  to  that  question  should  be.  .  .  ." 
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Counsel  for  appellant  argue  that  the  jury  ought  to  have 
been  told  that  they  should  be  satisfied  from  the  preponder- 
ance of  the  evidence  as  to  what  their  answer  should  be,  and 
instructed  as  to  the  burden  of  proof. 

The  instruction  was  not  very  happily  worded,  but  we  are 
unable  to  discover  any  error  therein,  or  that  the  jury  could 
reasonably  have  been  misled.  They  doubtless  understood 
they  were  required  to  determine  the  specific  time  agreed 
upon,  if  any,  and  if  they  were  unable  to  find  there  was  such 
time,  they  should  determine  from  the  whole  evidence  the 
proper  answer  to  the  question.  True,  to  have  spoken  ac- 
curately, the  court  should  have  admonished  the  jury  that 
they  were  required  to  reach  a  conclusion  to  a  reasonable  cer- 
tainty, or  be  satisfied,  of  the  truth  as  to  the  controversy  from 
the  preponderance  of  aU  the  evidence  bearing  thereof.  But 
the  instruction  was  correct,  so  far  as  it  went  It  plainly 
told  the  jury,  in  effect,  that  in  answering  the  question  they 
should  be  satisfied  from  all  the  evidence  in  the  case  bearing 
thereon  that  their  answer  was  in  accordance  with  the  right 
of  the  controversy.  That  was  suflicient  so  long  as  appellant 
maintained  silence  as  to  desiring  more  explicit  instructions. 
Curran  v.  A.  H.  Stange  Co.  98  Wis.  598^  74  K  W.  377. 
There  was  no  request  therefor.  If  counsel  desired  such  they 
should  have  requested  the  same  in  writing  at  the  proper  time. 
Hacker  v.  Heiney,  111  Wis.  313,  87  JST.  W.  249 ;  Schroeder 
V.  Wis.  Cent.  R.  Co.  117  Wis.  33,  93  K  W.  837 ;  McCum- 
mins  V.  State,  132  Wis.  236,  241,  112  K  W.  25.  Under 
the  circumstances  on  this  point  appellant  has  no  legal  groimd 
for  complaint. 

The  point  is  made  that  lie  verdict  does  not  fully  cover  the 
issues  on  the  theory  of  its  submission,  for  want  of  a  finding 
that  respondent,  in  contracting  wilih  appellant's  son,  relied 
upon  his  apparent  authority  in  that  r^ard,  or  any  finding 
that  the  son  was  held  out  by  appellant  as  having  the  author- 
ity he  assumed  to  exercise.     True,  the  verdict  was  not  as 
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skilfully  framed  as  it  might  hav^e  been.  It  would  have 
been  more  orderly  and  comprehensive  to  have  submitted  a 
question  as  to  holding  out  by  appellant,  one  on  reasonable  re- 
liance thereon  by  respondent;  one  on  wbat  the  contract  was 
which  resulted ;  one  as  to  the  amount  unpaid  for  the  services 
rendered,  and  to  round  out  the  verdict  on  assumption  of  au- 
thority and  ratification,  by  appellant's  silence  with  knowl- 
edge of  the  fact,  two  questions  on  those  subjects.  However, 
from  the  question  as  to  assumption  of  authority,  the  one  as 
to  reasonable  ground  for  belief  in  the  existence  of  authority 
in  fact,  and  the  one  that  appellant  knew  of  the  radical 
change  in  respondent's  work,  with  the  undisputed  evidence 
as  to  silence,  supporting  the  answer  respecting  notice  that 
the  change  was  based  on  new  contract  relations,  sufficiently 
covered  the  case  to  save  lie  judgment  from  being  disturbed 
for  prejudicial  error  as  to  the  form  of  the  verdict 

Further  objection  is  made  that  the  verdict  failed  to  inform 
the  court  how  long  respondent  worked  under  the  second 
contract;  that  the  finding  that  he  worked  371  days  as  fore- 
man is  not  sufficient  That  is  hypercritical.  The  neces- 
sary inference  from  the  findings,  with  the  undisputed  evi- 
dence, that  all  the  work  respondent  did  as  foreman  was  under 
the  second  contract,  covers  the  point. 

Nothing  further  need  be  said.  It  is  not  thought  best 
to  burden  the  records  with  a  discussion  of  the  evidence,  point- 
ing to  features  thereof  upon  which  the  jury  might  reasonably 
have  reached  the  conclusion  which  they  did.  As  before  in- 
dicated, it  is  the  opinion  of  the  court  that  such  features  sig- 
nificantly appear. 

By  the  Court. — Judgment  affirmed. 
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NsLsoK,  Respondent,  vs.  A.  H.  Stanoe  Company,  Ap 

pellant 

November  SO— December  15,  1908. 

Matter  and  servant:  Personal  injury:  Questions  for  fury:  Setting 
aside  directed  verdict. 

In  an  action  by  a  servant  for  personal  Injuries  it  is  held  that  the 
questions  of  negligence  and  contributory  negligence  or  assump- 
tion of  risk  were  properly  for  the  Jury,  and  that  the  trial  court 
did  not  err  in  setting  aside  on  that  ground  a  verdict  which,  at 
the  close  of  the  evidence,  it  had  directed  for  the  defendant 

Appeal  from  an  order  of  the  superior  court  of  Lincoln 
county:  Ax.mon  A,  Helms,  Judge.     Affirmed, 

The  plaintiff,  an  adult,  who  had  worked  for  many  years 
ahout  wood-working  factories,  but  not  with  machinery,  was 
set  to  work  by  defendant  at  running  small  blocks  of  wood 
through  a  circular  rip-saw,  which,  it  was  claimed,  lacked  ade- 
quate precautions  to  prevent  flying  pieces  of  wood  from  in- 
juring the  operator.  A  splinter  was  thrown  by  the  saw 
into  the  plaintiff's  eye,  to  its  complete  destruction.  At  the 
close  of  the  evidence  the  court  first  directed  verdict  for  the 
defendant^  but,  on  motion  for  a  new  trial,  concluded  that 
there  was  evidence  which  should  have  been  submitted  to  the 
jury,  and,  therefore,  that  such  direction  was  erroneous,  and 
for  such  error  set  aside  the  verdict  and  ordered  a  new  trial. 
From  that  order  this  appeal  is  brought 

For  the  appellant  there  was  a  brief  signed  by  Edward  P. 
Vila8,  of  counsel,  and  Vilas  &  Vilas,  attorneys,  and  oral  ar- 
gument by  (7.  A.  Vilas. 

For  the  respondent  there  was  a  brief  by  Thomas  J.  Math- 
ews and  Humphrey  Barton,  and  oral  argument  by  Mr.  Bar- 
ton. 

Dodge,  J.  This  appeal  presents  nothing  but  questions  of 
fact.  Of  course,  if  there  was  credible  evidence  upon  the 
material  issues  of  the  case  which  to  any  reasonable  mind 
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might  have  supported  the  contentions  of  the  plaintiff,  the 
court  erred  in  directing  a  verdict,  and  was  in  duty  bound  to 
set  aside  that  verdict  upon  motion.  If,  however,  there  was 
no  such  evidence,  the  court  erred  in  setting  aside  the  verdict 
on  the  ground  of  his  own  error,  it  being  made  apparent  that 
he  did  not  award  the  new  trial  in  his  discretion. 

The  detail  of  the  particular  facts  of  an  individual  case 
can  be  of  but  little  general  interest  nor  serve  as  precedent 
with  much  f  orca  We  cannot  believe  any  important  purpose 
will  be  subserved  by  a  discussion  thereof  in  an  opinion,  when 
they  are  fully  within  the  minds  of  parties  and  counsel,  to 
whom  alone  they  are  of  importance.  After  careful  exami- 
nation we  find  ourselves  unable  to  say,  in  contradiction  of 
lie  court's  conclusion,  that  there  was  no  evidence,  either  on 
the  subject  of  defendant's  negligence  or  of  assumption  of  the 
risk  or  act  of  contributory  negligence  by  the  plaintiff,  which 
might  not,  construed  as  it  might  have  been  by  reasonable 
minds  and  in  the  light  of  certain  demonstrative  or  real  evi- 
dence, which  was  before  the  jury  and  the  trial  court  and  is 
not  before  us,  have  tended  to  establish  that  defendant  failed 
to  provide  safeguards  which  were  so  feasible  and  practical  as 
to  be  reasonable  and  tended  to  warrant  the  conclusion  that 
plaintiff  was  not  so  informed  of  the  peril  to  him  from  oper- 
ating the  saw  that  he  assumed  the  risk  from  which  he  suf- 
fered injury,  and  that  his  acts  were  not  so  in  disobedieno© 
of  instructions  given  him  by  his  employer,  nor  so  variant 
from  what  might  have  been  expected  of  an  ordinarily  prudent 
person  under  like  circumstances,  that  ihey  would  constitute 
contributory  negligence. 

By  the  Court. — Order  appealed  from  is  affirmed. 
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State  ex  rei..  Conxiw,  Appellant,  vs.  Mayor  and  Common 

Council  of  the  City  of  Wausatj  and  others,  Eespoud- 

ents. 

December  1 — December  15,  1908, 

Intoxicating  liquors:  Violation  of  excise  Jatos:  Intent:  Agent  of  li- 
censee; Appeal  and  error:  Mandamus  to  compel  revocation  of 
liquor  license:  Determination  after  expiration  of  license  period: 
CoMta, 

t.  Under  a  statute  prohibiting  a  licensee  to  sell  or  give  away  in- 
toxicating liquors  to  minors  without  the  written  authority  of 
parent  or  guardian,  and  providing  that  for  such  a  violation  the 
license  shall  be  subject  to  revocation,  the  licensee's  intent  re- 
specting alleged  violations  of  the  statute  is  not  an  essential 
factor  in  the  offense. 

2.  While  the  system  of  regulation  of  intoxicating  liquors  grants  the 
licensee  the  privilege  of  conducting  his  business  through  an 
agent,  it  also  imposes  on  the  licensee  the  affirmative  duty  to  see 
to  it  that  every  regulation  is  obeyed  by  his  agents  as  well  as 
himself.  Hence  such  a  licensee  is  answerable  for  the  acts  of 
his  agents  (barkeepers)  though  he  is  absent  from  his  place  of 
business  and  had  instructed  those  agents  not  to  make  forbidden 
sales. 

S.  Where  a  barkeeper,  in  the  absence  and  without  the  knowledge 
of  the  saloonkeeper  and  in  violation  of  instructions  not  to  sell 
to  any  minor,  such  instructions  being  a  condition  of  his  em- 
ployment, sold  intoxicating  liquors  to  a  minor,  the  saloonkeeper 
is  guilty  of  a  violation  of  sec.  1558,  Stats.  (1898),  and  it  be- 
comes the  duty  of  the  body  issuing  him  his  license  to  revoke  it. 

4.  On  mandamus  to  compel  the  revocation  of  a  liquor  license  it  ap- 
peared, among  other  things,  that  the  license  period  had  expired 
before  the  cause  was  heard  on  appeal  from  a  Judgment,  entered 
during  the  life  of  the  license,  erroneously  denying  the  writ. 
Held,  that  the  relator  is  entitled  to  a  reversal  of  the  Judgment 
with  costs  and  to  have  Judgment  for  costs  in  the  trial  court. 

Appeal  from  a  judgment  of  the  municipal  court  of  Mara- 
thon county:  Louis  Mabchetti,  Judge.     Reversed. 

This  is  an  action  of  mandamus  to  compel  the  mayor  and 
common  council  of  the  city  of  Wausau  to  revoke  the  license 
of  one  Fred  Brand,  a  duly  licensed  saloonkeeper  of  the  city, 
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it  being  alleged  that  he  unlawfully  sold  intoxicating  liquors 
to  a  minor.  Complaint  was  made  to  the  mayor  and  common 
council  that  Brand  had  sold  intoxicating  liquor  to  a  minor 
Avithout  a  written  order  from  his  parents  or  guardian.  A 
hearing  was  ordered  upon  the  petition  and  Brand  was  sum- 
moned to  appear  and  show  cause  why  his  license  sljould  not 
be  revoked.  At  the  hearing  there  was  evidence  that  Brand 
was  a  duly  licensed  saloonkeeper,  tliat  a  bottle  of  beer 
had  been  sold  by  his  barkeeper  to  the  minor,  and  that  the 
minor  did  not  have  a  written  order  from  his  parents  or  guard- 
ian. It  was  shown  that  the  barkeeper  who  was  in  charge 
of  the  saloon  at  the  time  of  the  sale  had  been  given  strict 
instructions  not  to  sell  to  any  minor,  that  this  was  a  condi- 
tion of  his  employment,  and  that  the  sale  by  him  was  without 
the  knowledge  or  consent  of  Brand.  The  common  coimcil 
refused  to  revoke  the  license.  The  guardian  of  the  minor 
thereupon  instituted  this  action  in  the  municipal  court  for  a 
peremptory  writ  of  mandamus  to  command  the  mayor  and 
conmion  council  to  revoke  the  license.  The  petition  in  sub- 
stance alleges  the  facts  as  above  stated.  The  court  issued  an 
alternative  writ  commanding  the  mayor  and  council  to  revoke 
the  license  or  to  show  cause  why  they  should  not  revoke  it. 
In  the  return  to  the  writ  the  facts  as  stated  above  were  ad- 
mitted, and  it  was  further  stated  that  the  refusal  of  the  coun- 
cil to  revoke  the  license  was  based  on  the  fact  that  the  council 
was  of  the  opinion  that  Brand  was  not  liable  for  the  act  of 
the  barkeeper  in  selling  to  the  minor  against  instructions, 
and  that  this  was  a  good  defense  to  the  complaint.  The  re- 
lator demurred  to  the  return,  and  the  court  upon  motion  eji- 
tered  judgment  dismissing  the  action  and  quashing  the  al- 
ternative writ     This  is  an  appeal  from  such  judgment 

Eor  the  appellant  there  was  a  brief  by  Brown,  Pradt,  Oenr 
rich  &  Anderson,  attorneys,  and  M.  B.  Bosenberry,  of  coun- 
sel, and  oral  argument  by  F.  W.  Oenrich. 

For  the  respondents  there  was  a  brief  by  Franklin  E. 
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Bump,  of  ooimsel,  and  JJ.  H.  Manson,  city  attorney,  and  oral 
argument  by  Mr.  Bvmp, 

SiEBEGXSB,  J.  Ab  appears  from  the  foregoing  statement 
of  facts,  the  common  councU  found  that  the  licensee  was  not 
guilty  of  an  unlawful  sale  of  intoxicating  liquor  because  the 
sale  was  made  by  an  employee  while  the  licensee  was  absent 
from  his  place  of  business,  against  his  positive  instructions 
and  contrary  to  his  directions  to  the  employee  not  to  sell 
liquors  to  persons  to  whom  sales  were  forbidden  by  law. 
The  trial  court  held  that  the  respondent,  as  licensee,  was  not 
guilty  of  violating  the  law.  This  conclusion  was  manifestly 
based  on  the  assumption  that  Ihe  licensee  was  not  responsible 
for  acts  of  his  employee  which  violated  sec.  1558,  Stats. 
(1898),  if  committed  by  the  employee  in  the  absence  of  the 
proprietor  and  against  bona  fide  instructions  not  to  conduct 
the  business  in  violation  of  the  law.  The  statute  enacts  in 
effect  that,  if  the  licensee  shall  sell  or  give  away  intoxicating 
liquors  to  minors  without  the  -wTitten  authority  of  parent  or 
guardian,  his  license  shall  be  subject  to  revocation  in  the 
manner  provided.  The  licensee's  intent  respecting  alleged 
violations  of  the  law  is  not  an  essential  factor  in  the  case.  In 
the  case  of  State  v.  Hartfiel,  24  Wis.  60,  this  court  held  that 
an  unlawful  sale  of  intoxicating  liquors  to  a  minor  is  a  viola- 
tion of  the  law  prohibiting  such  sales,  though  the  vendor  is 
ignorant  of  the  fact  that  the  purchaser  is  a  minor.  It  is 
there  declared  that  "where  a  statute  commands  that  an  act 
be  done  or  omitted  which,  in  the  absence  of  such  statute, 
might  have  been  done  or  omitted  without  culpability,  igno- 
rance of  the  fact  or  state  of  things  contemplated  by  the  statute 
will  not  excuse  its  violation"  (citing),  and  that  "police  and 
other  laws  and  regulations  for  the  mere  violation  of  which, 
irrespective  of  the  motives  or  knowledge  of  the  party,  certain 
penalties  are  enacted,  are  of  this  nature,  for  the  law  in  these 
cases  seems  to  bind  the  party  to  know  the  facts  and  to  obey 
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the  law  at  his  peril."     To  the  same  effect  is  State  ex  rel 
Higgvns  v.  Beloit,  Y4  Wis.  267,  42  N.  W.  110. 

The  statutes  regulatiiig  the  sale  of  intoxicating  liquors 
show  an  intent  by  the  legislature  to  prevent  the  mischief 
which  accompanies  an  unrestricted  traffic,  and  were  obviously 
enacted  to  impose  the  specified  restrictions  on  the  traffic  with 
a  view  to  protect  the  public  against  such  evils.  To  accom- 
plish this  it  appears  to  have  been  deemed  good  policy  to  im- 
pose on  the  licensee  the  obligation  that  he,  his  employees  and 
agents,  be  required  to  conduct  the  business  conformably  to 
the  regulations  prescribed  by  law.  Nelson  v.  State,  111  Wis. 
394,  87  K  W.  236.  While  the  system  of  regulation  grants 
the  licensee  the  privilege  of  conducting  the  business  through 
an  agent,  it  also  imposes  on  him  the  affirmative  duty  to  see 
to  it  that  every  regulation  is  obeyed  by  his  agents  as  well  as 
by  himself.  The  court  in  the  case  of  Carroll  v.  State,  63  Md. 
651,  3  Atl.  29,  wherein  the  question  of  the  licensee's  respon- 
sibility for  an  unlawful  sale  of  intoxicating  liquor  to  a  minor 
by  his  barkeeper  during  his  absence,  without  his  knowledge 
and  authority  and  contrary  to  his  instructions  given  in  good 
faith,  was  considered,  held,  where  intent  is  not  an  ingredient 
of  such  an  offense,  "that  it  must  be  immaterial  whether  such 
orders  are  given  or  not,  for  he  who  does  by  another  that  which 
he  cannot  lawfully  do  in  person  must  be  responsible  for  the 
agent's  acts.  In  fact,  it  is  his  act"  It  seems  that  if  the 
licensee  is  not  excusable  when  personally  conducting  the  busi- 
ness, if  he  be  deceived  or  is  ignorant  of  violations  regarding 
forbidden  traffic,  he  cannot  escape  the  consequences  of  such 
violations  by  his  agents  to  whom  he  has  intrusted  the  con- 
duct of  his  business.  We  are  persuaded  that  the  legislation 
on  the  subject  makes  the  licensee  answerable  for  the  acts  of 
his  agents,  though  he  was  absent  from  the  place  of  business 
and  had  instructed  the  agent  not  to  make  forbidden  sales. 
The  following  cases  support  this  rule:  State  v.  Kittelle,  110 
N.  C.  560,  15  S.  E.  103;  State  v.  Constaiine,  43  Wash.  102. 
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86  Pac.  384;  People  v.  Lundell,  136  Mich.  303,  99  K  W. 
12 ;  Dudley  v.  Savihine,  49  Iowa,  650 ;  Noecker  v.  People,  91 
m.  494.  The  consequence  is  that  upon  the  undisputed  facts 
the  trial  court  should  have  commanded  the  common  council 
to  revoke  the  license.  Stale  ex  rel.  BiLchanan  v.  Kellogg,  95 
Wis.  672,  70  N.  W.  300 ;  State  ex  rel  McKay  v.  Curtis,  130 
Wis.  357,  110  N.  W.  189. 

The  license  sought  to  be  revoked  expired  in  July,  1908. 
Under  these  circumstances  no  writ  of  mandamus  will  now 
issue.  Since,  however,  the  trial  court  erred  in  denying  the 
writ  during  the  life  of  the  license,  relator  is  entitled  to  a  re- 
versal of  the  judgment  with  costs  and  to  have  judgment  for 
costs  in  the  trial  court  State  ex  rel.  Treat  v.  Hammel,  134 
Wis.  61, 114  K  W.  97. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded with  directions  to  the  trial  court  to  award  judgment 
in  acoordanoe  with  this  opinion. 


MooTZ  and  wife,  Appellants,  vs.  Petbasohxvsxz  and  wifey 
Bespondents. 

'December  l—Decemher  15^  1908. 

Vendor  and  purcT^aser:  Contract  for  support:  Construction:  Condi- 
tion suhseguent:  Counterclaim:  Equitable  relief:  Specific  per* 
formance:  Necessary  parties:  Rescission  by  vendor:  Improve- 
ments by  vendee:  Measure  of  values. 

1.  A  contract  under  which  defendants  deeded  farm  lands  to  plaint- 
iffs in  consideration  of  support  provided,  among  other  things, 
that  the  defendants  should  have  three  rooms  in  the  house  with 
plaintiffs  on  the  farm,  but,  in  case  they  should  desire  to  live 
with  one  of  their  other  children,  articles  required  to  be  deliv- 
ered to  defendants  under  the  contract  were  to  be  delivered  at 
the  abode  of  the  defendants,  which  should  not  be  more  than 
twenty  miles  from  the  farm,  and,  "should  the  parties  concerned 
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not  agree/'  then  the  plaintiffs  should  pay  the  defendants  $1,000 
"and  be  released  from  all  other  obligations."  Held,  in  view 
of  the  close  connection  between  the  provision  relating  to  the 
payment  of  the  $1,000  and  the  language  respecting  failure  to 
agree,  that  the  idea  of  payment  was  coupled  with  the  failure 
to  agree  after  removal  from  the  farm  and  the  new  conditions 
arising  after  the  defendants  had  gone  to  live  with  other  chil- 
dren, and  hence  the  right  to  pay  and  be  released  arose  only 
under  such  circumstances.  Kebwin,  Timlin,  and  Babnbs,  JJ., 
dissenting,  are  of  the  opinion  that  any  failure  to  agree,  whether 
the  defendants  remained  under  the  plaintiffs'  roof  or  not,  en- 
titled the  plaintiffs  to  pay  the  $1,000  and  be  released  from  all 
further  obligations  to  the  defendants. 

2.  In  such  case,  plaintiffs  having  breached  the  contract  before  they 
commenced  the  instant  action  for  leave  to  pay  into  court  the 
$1,000  and  for  Judgment  declaring  the  contract  satisfied,  the 
defendants*  right  to  rescission  was  complete  and  they  were  en- 
titled to  enforce  such  right  under  their  counterclaim. 

Z.  Under  such  contract  plaintiffs  having  also  agreed  to  pay  to  a 
daughter  of  defendants,  upon  her  arriving  at  the  age  of  eighteen 
years,  $450,  it  is  held  that  the  daughter  should  have  been  made 
a  party  and  permitted  to  defend,  so  that  she  might  be  bound  by 
the  Judgment. 

4.  Where,  pending  a  contract  for  support  in  consideration  of  a  con- 
veyance of  lands,  the  vendee  made  permanent  improvements 
with  the  vendor's  consent,  on  rescission  of  the  contract  on  ac- 
count of  the  vendor's  breach  of  a  condition  subsequent  the 
vendee  is  entitled  to  be  allowed  the  ascertained  reasonable  value 
of  the  improvements,  not  exceeding  the  actual  cost 

AppeaTi  from  a  judgment  of  the  municipal  court  of  Mara- 
thon county:  Louis  Marchetti,  Judge.     Reversed. 

The  defendant  Carolina  is  the  wife  of  defendant  Friedrich 
Petraschefski,  and  plaintiff  Lydia  is  the  wife  of  plaintifif 
Otto  Mootz  and  daughter  of  defendants.  On  the  29th  day  of 
Fehruary,  1904,  plaintiffs  and  defendants  entered  into  the 
following  agreement: 

"Articles  of  agreement  and  entered  into  this  twenty-nintli 
(29th)  day  of  February,  A.  D.  1904,  by  and  between  Friedr 
rich  Petraschefski  and  Carolina  Petraschefski  (his  wife), 
of  the  town  of  Hamburg,  in  the  county  of  Marathon,  and 
state  of  Wisconsin,  parties  of  the  first,  and  Otto  Mootz  and 
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Lydia  Mootz  (his  wife),  parties  of  the  second  part,  of  the 
same  town,  county,  and  state  aforesaid,  witnesseth :  That  the 
parties  of  the  first  part,  for  and  in  consideration  of  the  cove- 
nants and  agreements  on  the  part  of  the  party  of  the  second 
part,  hereinafter  named,  do  hereby  agree  to  transfer  their 
right,  title,  and  interest  in  and  to  the  following  described 
piece  of  land,  to  wit:  The  west  one-half  (W.  i)  of  the  south- 
west quarter  (S.  W.  J)  of  section  nim[iber  four  (4),  in  town- 
ship number  thirty  (30)  north,  of  range  number  five  (6) 
east,  said  to  contain  eighty  (80)  acres  of  land  according  to 
the  United  States  government  survey,  be  the  same  more  or 
less,  situated  in  the  county  of  Marathon  and  state  of  Wiscon- 
sin. And  said  parties  of  the  first  part  have  this  day,  in  pur- 
suance thereof,  signed  and  transferred  the  above  described 
piece  of  land  to  the  said  parties  of  the  second  part,  by  war- 
ranty deed,  and  in  further  consideration  for  the  covenants 
and  agreements  on  the  part  of  the  parties  of  the  second  part, 
hereinafter  mentioned,  said  parties  of  the  first  part  agree  to 
turn  over  and  deliver  to  the  party  of  the  second  part  all  their 
personal  property,  including  horses,  cattle,  and  tools  and  ag- 
ricultural implements,  excepting  their  household  effects,  two 
cows,  and  two  sheep,  which  they  reserve  only  as  long  as  they 
live  for  themselves  as  long  as  either  of  the  parties  of  the 
first  part  shall  live. 

"In  consideration  whereof,  the  said  parties  of  the  sec- 
ond part  hereby  agree  to  deliver  for  the  use  of  the  said  par- 
ties of  the  first  part  annually  at  such  times  as  demanded  or 
set  forth  herein,  the  following  named  articles,  pay  the  follow- 
ing named  sums  annually  and  otherwise  designated,  and  as- 
sume to  said  first  parties  all  the  obligations  hereinafter 
named,  to  wit :  Said  party  of  the  second  part  is  to  pay  annu- 
ally to  the  parties  of  the  first  party  thirty  (30)  dollars  cash 
and  furnish  them  thirty  (30)  bushels  of  good  sound  potatoes, 
two  hundred  (200)  pounds  of  good  young  pork,  one  hundred 
(100)  pounds  of  good  young  beef,  three  (3)  barrels  good 
wheat  flour,  three  (3)  dozen  of  good  fresh  eggs  per  week 
from  the  first  (1st)  day  of  March  until  the  fifteenth  (15th) 
day  of  November  in  each  year,  also  to  allow  them  the  use  of 
one  half  (i)  acre  of  land  manured,  plowed,  dragged,  and 
prepared  ready  for  planting  a  garden  for  their  use  annually, 
to  feed  and  keep  for  them  two  (2)  cows,  and  two  sheep  (2), 
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and  their  wool  annually,  and  in  case  of  sickness  the  party  of 
the  second  part  must  see  that  the  cows  are  properly  fed  and 
milked  and  the  milk  brought  into  the  house  where  the  party 
of  the  first  part  live.  Also  allow  them  the  use  of  one 
horse,  when  they  wish  to  use  it,  hitch  it  up  ready  to  get  into 
the  vehicle,  and  also  unhitch  it  and  take  care  of  it  when  they 
return,  also  allow  them  six  young  cockerels  killed  and  dressed 
for  eating  annually,  and  when  we  are  sick,  we  must  be  at- 
tended to  and  cared  for,  and  have  our  washing  done,  and 
also  furnish  us  with  sufficient  firewood,  split  and  cut  ready 
for  the  stove. 

"It  is  further  agreed  that  the  parties  of  the  second  part 
shall  pay  our  daughter  Emma,  now  Mrs.  Wm.  Langhoff, 
the  sum  of  four  hundred  and  fifty  ($450)  dollars,  and  when 
our  daughter  Otilia  becomes  eighteen  years  of  age  the  parties 
of  the  second  part  are  to  pay  her  four  hundred  and  fifty 
($460)  dollars,  and  if  they  cannot  then  pay  it  they  must  pay 
her  interest  at  the  rate  of  five  (5)  per  cent  per  annum  imtil 
paid. 

"It  is  further  agreed  to  and  by  both  parties  that  the  par- 
ties of  the  first  part  shall  have  the  use  of  three  (3)  rooms  in 
a  house  upon  the  farm  to  live  in  as  long  as  they  live,  and  in 
case  they  ever  should  decide  to  live  with  one  of  their  other 
children  then  the  party  of  the  second  part  is  to  deliver  the 
forgoing  mentioned  articles  to  their  abode,  but  not  over 
twenty  miles  away  from  the  said  farm.  Should  the  parties 
concerned  not  agree,  then  the  parties  of  the  second  part  shall 
pay  the  parties  of  the  first  part  one  thousand  (1,000)  dollars, 
and  be  released  from  all  otiier  obligations.  In  case  of  death 
the  party  of  the  second  part  must  give  the  parties  of  the  first 
part  a  good  religious  burial  under  the  rites  of  the  Lutheran 
church,  under  the  custom  of  the  community. 

"And  it  is  also  agreed  by  both  parties  that  the  hereby  as^ 
signed  and  set  over  farm  cannot  be  sold  during  their  natural 
lives  without  the  consent  of  the  parties  of  the  first  part. 
And  as  security  for  the  faithful  performance  of  each  and 
all  the  agreements  and  covenants  on  the  part  of  the  parties 
of  the  second  part  towards  said  parties  of  the  first  part,  said 
first  parties  shall  have  a  lien  upon  the  premises  conveyed  by 
said  parties  of  the  first  part  to  said  parties  of  the  second  part 
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''In  witness  whereof  the  said  parties  have  hereunto  set 
their  hands  and  seals  this  29th  day  of  February,  A.  D.  1904. 

hJa 

'Tbiedbich  X  Pbtbabohefsky.     [SeaL] 

mark 

**B[abolina  Pbtbabohbfsky.  [Seal.] 

"Otto  Mootz.  [Seal.] 

*TLydia  Mootz.  [SeaL] 

^'In  presence  of 

"Henry  E.  Voight 
"Christ  F.  Schmidt 
"State  of  Wisconsin,         . 
"Marathon  County.  J 
''On  this  29th  day  of  February,  A.  D.  1904,  personally 
appeared  before  me  the  within  named  Friedrich  Petraschef- 
*fcy  and  Karolina  Petraschef  sky,  his  wife,  and  Otto  Mootz 
and  Lydia  Mootz,  his  wife,  to  me  known  to  be  the  persons  who 
Aligned  the  within  agreement,  and  acknowledged  the  same  to 
be  their  own  deed  and  act  for  the  uses  and  purposes  therein 
mentioned.  Hbnby  E.  Voight,  Notary  Publio. 

"(N.  B.)  Residing  in  Hamburg,  Marathon  Co.,  Wis. 
"[Seal.]  My  commission  expires  June  4,  1906. 
"Recorded  Mar.  3,  A.  D.  1904,  at  2  p.  m.,  volume  98  of 
Deeds,  page  34.  Edw.  C.  Kbetlow,  Register." 

On  OT  about  June,  1907,  this  action  was  commenced.  The 
complaint  alleges  that  pursuant  to  the  agreement  heretofore 
set  forth  the  deed  of  the  premises  was  executed  and  delivered 
and  that  plaintiffs  went  into  possession  of  the  premises  and 
paid  Mrs.  Langhoff  $450  specified  in  the  agreement,  and 
erected  on  the  premises  a  house  costing  to  exceed  $1,500, 
and  gave  the  defendants  rooms  therein  which  they  occupied, 
and  made  other  valuable  improvements,  and  that  they  com- 
plied in  aU  respects  with  the  terms  of  the  contract,  and  that 
ever  since  the  spring  of  1906  it  has  been  impossible  for  the 
parties  to  agree,  owing  entirely  to  the  defendants;  that  be- 
fore the  commencement  of  this  action  plaintiffs  offered  to 
pay  defendants  and  tendered  them  $1,000  in  satisfaction  of 
the  agreement)  and  ever  since  have  been  ready  and  willing 
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to  pay  said  sum  to  the  defendants,  and,  in  addition  to  said 
$1,000,  are  willing  to  pay  Otilia  Petrasehef  ski  $450.  Plaint- 
iffs demand  judgment  that  they  be  permitted  to  pay  $1,000 
into  court  for  defendants,  and  that  the  agreement  be  de- 
clared satisfied  except  the  payment  of  $450  to  Otilia,  and  that 
the  agreement  be  canceled  except  as  to  said  $450,  and  the 
title  to  the  land  adjudged  in  plaintiffs  subject  to  a  lien  of 
$450.  The  defendants  answered,  admitted  the  relationship 
of  the  parties,  the  execution  of  the  agreement,  that  plaintiffs 
went  into  possession  under  the  agreement,  and  the  payment 
of  $450  to  Mrs.  Langhoff,  and  denied  the  other  allegations  of 
the  complaint  Defendants  also  set  up  a  counterclaim,  al- 
leging breach  of  the  contract  on  the  part  of  plaintiffs,  and 
demand  judgment  dismissing  the  complaint  and  that  they 
have  judgment  upon  the  counterclaim  rescinding  and  can- 
celing the  deed,  and  that  the  property  be  restored  to  them 
and  their  title  established  free  and  clear  of  any  right  or  claim 
of  the  plaintiffs. 

The  action  was  tried  by  the  court,  and  the  court  found,  in 
substance,  the  execution  of  tihe  agreement  and  conveyance  of 
the  property  to  plaintiffs,  and  further  found  that: 

"By  the  terms  of  said  agreement  it  was  provided  that,  if 
the  parties  to  the  contract  could  not  agree,  the  plaintiffs 
should  pay  to  the  defendants  the  sum  of  $1,000  and  be  re- 
leased from  all  other  obligations.  And  this  sum  of  $1,000 
was  tendered  by  the  plaintiffs  to  the  defendants  in  March, 
1907,  and  prior  to  the  commencement  of  this  action.  Since 
the  making  of  said  contract  and  prior  to  the  commencement 
of  this  action  the  plaintiffs  cut  from  the  premises  so  con- 
f oyed  to  them  by  the  defendants  certain  timber  and  removed 
and  sold  the  same,  the  value  of  which,  after  deducting  the 
cost  of  the  labor  of  the  plaintiffs  tliereon,  was  $200,  for 
which  the  plaintiffs  are  liable  and  should  be  charged  as 
waste.  During  the  occupancy  of  said  farm  by  the  plaintiffs 
they  built  upon  the  same  a  dwelling  house  of  the  reasonable 
value  of  $1,150.  Prior  to  the  commencement  of  this  action 
and  prior  to  the  tender  of  the  $1,000  set  forth  in  finding  3^ 
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the  plaintiffs  at  various  times  violated  the  obligation  of 
their  said  contract  with  the  defendants  to  treat  the  defend- 
ants with  the  consideration  and  forbearance  due  from  chil- 
dren to  parents,  by  neglecting  to  give  to  the  defendant  Caro- 
Una  Petraschefsl'ij  tlie  mother  of  the  plaintiff  Lydia  Mootz, 
proper  nursing  and  care  or  any  nursing  and  care  whatsoever 
whilst  she  was  sick  on  two  occasions,  and  by  the  refusal  of 
said  plaintiff  Lydia  Mootz  to  speak  to  said  defendant,  her 
mother,  for  a  long  period,  causing  said  defendant  much  men- 
tal pain  and  grief,  and  by  an  assault  by  the  plaintiff  Otto 
Mootz,  whilst  in  an  intoxicated  condition,  upon  the  defend- 
ant Friedrich  Petraschefski  in  the  rooms  belonging  to  said 
defendants,  and  in  the  nighttime,  in  which  said  plaintiff 
used  violent,  abusive,  and  threatening  language  towards  the 
said  defendant,  which  assault  greatly  disturbed  and  alarmed 
the  defendants,  and  especially  the  defendant  Carolina  Pe- 
traschefski.  On  said  occasion  also  said  plaintiff  Otto  Mootz 
demanded  that  the  defendants  leavie  the  place.  The  per- 
sonal property  delivered  by  the  defendants  to  the  plaintiffs 
has  been  converted  by  the  plaintiffs  to  their  own  use,  so  that 
it  cannot  be  returned  to  the  defendants,  and  the  value  of  the 
same,  which  is  $450,  offsets  and  counterbalances  the  payment 
of  $450  made  by  the  plaintiffs  to  Mrs.  William  Langhoff. 
The  difference  between  the  value  of  the  house  constructed 
by  the  plaintiffs  upon  said  premises  and  the  waste  of  said 
premises  for  which  they  are  chargeable  and  plaintiffs'  use 
of  the  farm  is  $950,  for  which  ^e  defendants  are  justly 
chargeable  and  liable  to  plaintiffs." 

As  conclusions  of  law  the  court  found  that: 

"By  the  violation  of  the  condition  subsequent,  set  forth  in 
findings  1  and  6,  of  the  deed  from  the  defendants  to  the 
plaintiffs  of  the  premises  described  in  finding  1,  the  title  to 
said  premises  so  conveyed  was  diverted  from  the  plaintiffs 
and  reverted  to  the  defendants.  The  defendants  are  en- 
titled to  a  decree  declaring  the  contract  and  deed  set  forth 
in  finding  1  to  be  set  aside  and  canceled,  and  adjudging  the 
title  of  said  real  estate  to  be  in  the  defendants  free  and  clear 
of  any  claim,  right,  or  title  of  the  plaintiffs  in  the  same  and 
dismissing  the  action  of  the  plaintiffs.  Said  judgment  shall 
provide  for  the  payment  to  the  plaintiffs  by  the  defendants 
Vol.  137—21 
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of  the  sum  of  $950  within  sixty  days  from  the  date  of  said 
judgment,  and  that  sudti  sum  and  judgment  shall  remain 
and  constitute  a  lien  upon  the  real  estate  described  in  finding 
1  until  the  same  is  paid." 

Judgment  was  entered  adjudging  the  defendant  Friedricli 
Petraschefski  the  owner  of  the  land  and  premises  in  question 
and  also  adjudging  the  contract  void;  and  further,  that  the 
defendants  pay  the  plaintiffs  $950  within  sixty  days  from 
the  date  of  entry  of  judgment  and  that  plaintiffs  have  a  lien 
upon  the  premises  for  said  sum,  and  their  action  against  de- 
fendants be  dismissed  with  costs.  Plaintiffs  appealed  from 
this  judgment. 

John  Van  Heche,  for  the  appellants. 

Eor  the  respondents  there  was  a  brief  by  Brovm,  Pradt, 
Genrich  &  Anderson,  and  oral  argument  by  F.  W.  Genrich. 

Kebwin,  J.  This  action  was  brought  upon  lie  theory  that 
in  case  the  parties  failed  to  agree  the  plaintiffs  might  pay 
$1,000  and  be  released  from  all  obligations  under  the  con- 
tract, except  the  payment  to  Otilia  Petraschefski  of  $450, 
the  $450  provided  for  Mrs.  Langhoff  having  been  paid  by 
plaintiffs  before  the  action  was  commenced.  The  ccmtention 
of  the  parties  involves  the  construction  of  the  agreement  set 
up  in  the  statement  of  facts.  The  court  found  failure  to 
agree,  and  also  that  prior  to  the  commencement  of  the  action 
and  the  tender  of  the  $1,000  the  plaintiffs  at  various  times 
violated  the  obligations  of  the  contract  by  failing  to  furnish 
nursing  and  care  and  otherwise.  These  findings,  we  think, 
are  supported  by  the  evidence.  The  question  therefore  arises 
whether  the  breach  was  a  breach  of  a  condition  subsequent 
which  entitles  the  defendants  to  rescind  and  re-enter  for  con- 
dition broken  and  thereby  become  repossessed  of  their  former 
estate,  under  the  rule  of  Gloclce  v.  Gloclce,  113  Wis.  303,  89 
N.  W.  118;  Wanner  v.  Wanner,  116  Wis.  196,  91  N.  W. 
GYl ;  Krause  v.  Krause,  126  Wis.  337, 104  N.  W.  76 ;  Gall  t\ 
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OaU,  126  Wis.  390,  105  N.  W.  953.  It  is  the  opinion  of 
Justices  TiMLiiT,  Baenes,  and  the  writer  that  the  doctrine  of 
the  foregoing  cases  does  not  apply  to  the  instant  case,  but  that 
anj  failure  to  agree,  whether  defendants  remained  under  the 
plaintiffs'  roof  or  not,  entitled  plaintiffs  to  pay  $1,000  and  be 
released  from  all  further  obligations  to  the  defendants.  The 
majority  of  the  court,  however,  think  otherwise.  The  ques- 
tion turns  upon  the  intention  of  the  parties  as  gathered  from 
the  contract.  What  the  intention  was  depends  upon  the 
construction  of  the  contract  and  whether  it  is  capable  of  an 
interpretation  which  wiU  bring  the  case  within  the  rule  of  the 
cases  heretofore  cited.  The  contract  provides  that  the  de- 
fendants shall  have  the  use  of  three  rooms  in  the  house  with 
plaintiffs  upon  the  farm,  but,  in  case  they  should  desire  to 
live  with  one  of  their  other  children,  in  such  event  the  articles 
to  be  delivered  under  the  contract  were  to  be  delivered  at  the 
abode  of  the  defendants,  which  should  not  be  more  than 
twenty  miles  from  the  farm,  and,  "should  the  parties  con- 
cerned not  agree,  then  the  parties  of  the  second  part  shall  pay 
the  parties  of  the  first  part  one  thousand  dollars  and  be  re- 
leased from  all  other  obligations."  It  is  considered  by  the 
court  that,  in  view  of  the  close  connection  between  the  pro- 
vision to  pay  $1,000  and  the  language  respecting  failure  to 
agree,  the  idea  of  payment  is  coupled  with  the  failure  to 
agree  after  removal  from  the  farm  and  new  conditions  arising 
after  the  defendants  had  gone  to  live  with  other  children, 
and  that  the  right  to  pay  and  be  released  should  arise  only 
under  such  circumstances.  This  appears  to  the  court,  under 
all  the  provisions  of  the  contract  and  circumstances  surround- 
ing the  parties  at  the  time  of  its  execution,  to  be  a  more  rea- 
sonable interpretation  than  that  it  was  intended  that  while  all 
the  parties  were  living  together  under  the  same  roof,  and 
no  decision  on  the  part  of  the  defendants  to  live  elsewhere, 
the  plaintiffs,  in  case  of  disagreement,  could  tender  $1,000 
and  send  the  defendants  from  under  their  roof.     The  court 
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therefore  is  of  the  opinion  that  the  parties  to  the  contract  in- 
tended that  the  $1,000  was  to  be  paid  in  case  disagreement 
occurred  after  defendants  had  gone  to  live  elsewhere,  and, 
thej  not  having  done  so,  the  right  to  pay  the  money  and  be 
released  never  arose.  Besides^  the  contract  does  not  provide 
that  the  money  may  be  paid  and  plaintiffs  released  for  breadi 
on  their  part,  but  only  in  case  of  failure  to  agreet  The 
plaintiffs  having  breached  the  agreement  before  the  com-^ 
mencement  of  the  action,  the  defendants'  right  to  rescission 
was  complete,  and  the  defendants  were  entitled  to  enforce  it 
under  their  counterclaim.  Olocke  v.  Olocke,  113  Wis.  303, 
89  K  W.  118 ;  Wanner  v.  Wanner,  116  Wis.  196,  91  N.  W. 
671;  Oall  v.  Gall,  126  Wis.  390,  105  K  W.  963. 

It  is  further  contended  that  it  was  error  to  find  the  value 
of  the  timber  cut  $200,  the  value  of  the  house  built  by 
'plaintiffs  $1,160,  and  in  requiring  the  defendants  to  pay 
plaintiffs  only  $950.  It  also  appears  from  the  evidence  that 
the  plaintiffs  made  valuable  improvements  in  addition  to 
building  the  house,  principally  by  way  of  fences,  for  which 
no  allowance  was  made.  It  also  appears  that,  in  order  to  de- 
termine the  rights  of  all  parties,  Otilia  Petraschefski,  daugh- 
ter of  defendants,  should  have  been  made  a  party,  since  the 
contract  provided  that  she  be  paid  $460  upon  arriving  at  the 
age  of  eighteen  years.  Tmeeddale  v.  Tweeddale,  116  Wis. 
617, 93  N.  W.  440.  It  is  quite  clear  that  the  plaintiffs  should 
have  been  allowed  more  than  $960.  The  clear  preponderance 
of  the  evidence  shows  that  the  reasonable  cost  of  the  house  was 
more  than  $1,150;  but  it  would  be  difficult  if  not  impossible, 
from  the  condition  of  the  evidence,  to  arrive  at  the  reasonable 
cost,  and  there  is  no  evidence  from  which  the  cost  of  the 
fences  could  be  determined.  So,  because  of  the  condition 
of  the  record,  this  court  cannot  finally  dispose  of  the  case. 

In  order  to  do  so,  Otilia,  daughter  of  defendants,  must  be 
made  a  party  and  permitted  to  defend,  so  that  she  may  be 
bound  by  the  judgment^  and  further  testimony  taken  upon 
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the  accounting,  to  the  end  that  it  may  be  definitely  settled  as 
to  the  amount  which  should  be  charged  to  plaintiffs  for  tim- 
ber cut  upon  the  premises,  and  the  reasonable  cost  of  the 
house  built  by  plaintiffs  on  the  premises  as  well  as  other  im- 
provements ascertained,  and  the  amount  to  be  paid  by  de- 
fendants to  plaintiffs  determined.  The  improvements  hav- 
ing been  made  by  consent  of  both  parties  to  the  contract^  in 
arriving  at  the  amount  to  be  allowed  to  plaintiffs  for  such  im- 
provements the  ordinary  rule  does  not  apply,  but  the  reason- 
able value  of  the  improvements,  not  exceeding  the  actual 
cost,  should  be  ascertained  and  allowed. 

By  the  Court, — ^The  judgment  of  the  court  below  is  re- 
versed, and  the  action  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 


Wisconsin  Etveb  Impbovement  Company,  Respondent^  VB. 

Pies  and  another,  imp.,  Appellants. 

December  1 — December  15,  190%. 

Eminent  domain:  Jurisdiction  of  superior  court  of  Lincoln  county: 
** Actions  and  proceeding sf*  **At  law  and  in  equity.-"  Public  and 
private  laws:  Subjects  and  titles:  Constitutional  provisions: 
Corporations:  Corporate  existence:  Presumptions:  Public  utili- 
ties: "Public  use.-"  **Private  use.'"  "Pi*6Kc;"  Delegation  of  power 
of  eminent  domain:  Dams  in  aid  of  navigation:  Surplus  power 
created:  Public^ervice  corporations:  Navigable  waters. 

1*  Ch.  295,  Laws  of  1905,  relating  to  the  superior  court  of  Lincoln 
county,  invests  that  court  with  Jurisdiction  equal  to  and  con- 
current with  the  circuit  court  for  Lincoln  county  "in  all  civil 
actions  and  proceedings  at  law  and  in  equity/'  and  also  pro- 
vides that,  whenever  any  statute  mentions  the  circuit  Judge 
or  Judge  of  the  circuit  court,  these  words  shall  be  deemed  to 
apply  to  the  Judge  of  such  superior  court.    Held: 

(1)  The  words  "actions  and  proceedings"  together  cover  all 
remedies  to  be  obtained  in  courts. 

(2)  The  words  "at  law  or  in  equity"  embrace  all  exercise  of 
judicial  or  quasirjyxdiclal  power  on  the  part  of  courts,  whether 
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the  power  be  conferred  upon  courts  by  statute,  common  law»  or 
equitable  rules. 

(3)  The  power  conferred  upon  the  circuit  court  or  the  Judge 
thereof  by  ch.  292,  Laws  of  1880  (authorising  the  Wisconsin 
River  Improvement  Company  to  exercise  the  power  of  eminent 
domain),  is  under  ch.  295,  Laws  of  1905,  conferred  upon  the 
superior  court  of  Lincoln  county  and  upon  its  judge. 

2.  Ch.  292,  Laws  of  1880,  Is  entitled  "An  act  to  amend  ch.  171.  P.  ft  L. 
Laws  of  1868,  entitled  'An  act  to  incorporate  the  Wisconsin 
River  Improvement  Company,  and  to  amend  ch.  298,  Laws  of 
1876,  amendatory  thereof.' "  In  this  title  there  is,  first,  a  false 
description  wherein  the  amended  act  is  designated  as  ch.  171,. 
P.  ft  L.  Laws  of  1868,  when  it  should  be  described  as  ch.  171, 
P.  ft  L.  Laws  of  1866;  second,  a  correct  description  of  ch.  298,. 
Laws  of  1876,  which  latter  contains  the  same  false  description 
in  its  title,  but  also  purports  to  amend  ch.  171,  P.  ft  L.  Laws 
of  1866;  and  third,  a  correct  description  of  the  subject  of  the 
law  sought  to  be  amended,  as  "An  act  to  incorporate  the  Wis- 
consin River  Improvement  Company."  Held,  assuming  that 
ch.  292,  Laws  of  1880,  is  private  or  local,  that  it  is  not  invalid 
because  the  subject  of  the  act  is  not  expressed  in  its  title 
(sec.  18,  art.  lY,  Const.),  since  neither  the  casual  hearer  nor 
the  Uivestlgator  would  be  misled  and  the  constitutional  require- 
ments are  satisfied. 

S.  Where  the  charter  of  a  corporation  is  not  in  evidence  and  no 
special  charter  is  shown,  it  will  be  presumed  that  it  was  or- 
ganized under  the  general  incorporation  statutes. 

4.  The  Wisconsin  River  Improvement  Company,  incorporated  under 
a  special  charter,  was  authorized  to  improve  the  Wisconsin 
river  in  such  manner  as  it  should  deem  expedient  or  advisable, 
from  Stevens  Point  to  the  headwaters  of  that  river,  and  was 
given  authority  to  erect  and  maintain  dams  and  to  acquire  by 
condemnation  proceedings  land  along  the  river  for  the  purpose 
of  facilitating  and  cheapening  the  driving  and  floating  of  logs, 
timber,  and  lumber  in  the  river.  At  a  time  when  the  driving 
and  floating  of  logs  in  the  Wisconsin  river  was  very  much 
diminished  from  Its  former  proportions,  the  Improvement  Com- 
pany entered  into  a  contract  with  the  Tomahawk  Power  Com- 
pany, a  corporation  formed  for  the  purpose  of  heating,  light- 
ing, or  furnishing  power  or  signals  by  electricity,  whereby  the 
latter  corporation  was  to  construct  dams  and  river  improve- 
ments in  the  territory  within  which  the  Improvement  Com- 
pany was  authorized  to  act,  at  Its  own  expense,  and  in  oonsid- 
eration  thereof  the  Power  (Company  was  to  reimburse  and  profit 
itself  by  the  sale  of  power.    Held: 

(1)  la  so  far  as  the  Tomahawk  Power  Company  is  a  corpo> 
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ration  organized  to  furnish  power,  that  authority  and  duty  Is 
distinct  from  any  other  corporate  authority  it  may  have  as- 
sumed by  any  additional  provisions  in  its  articles. 

(2)  Under  ch.  499,  Laws  of  1907  (sec.  1797inr-l,  Stats.),  the 
public  are  entitled  to  use  and  enjoy  the  power  created  by  dams 
and  improvements  upon  its  navigable  rivers,  not  as  a  mere  favor 
or  by  mere  permission  of  the  owner,  but  by  right. 

5.  In  such  cas^  by  "the  public"  is  meant,  not  the  whole  population 

of  the  state,  but  all  persons  who  require  power  and  are  willing 
to  pay  reasonable  rates  therefor. 

6.  "Public  use"  is  not  synonymous  with  "public  benefit." 

7.  A  corporation  possessing  the  power  of  eminent  domain,  to  be 

exercised  in  aid  of  navigation  by  the  construction  of  a  dam, 
after  entering  into  a  contract  for  the  construction  of  a  dam 
with  a  public-service  corporation,  whereby  the  latter  was  to 
construct  the  dam  solely  at  its  own  expense  and  to  have  all  the 
profits  arising  from  the  sale  of  power  generated  at  the  dam 
and  the  former  to  retain  its  right  to  collect  the  tolls  arising 
from  navigation  and  retain  control  and  management  of  the  im- 
provement for  all  purposes  of  navigation,  may  exercise  such 
right  of  eminent  domain,  although  the  rates  for  power  will 
probably  exceed  the  tolls  for  navigation,  and  the  corporation 
possessing  the  power  of  eminent  domain  would  probably  not 
have  voluntarily  exercised  that  right  had  it  not  made  such  a 
contract. 

8.  In  each  case  the  value  of  the  Improvement  to  navigation  is  not 

to  be  measured  alone  by  the  probable  amount  of  tolls  to  be 
received;  nor  does  the  fact  that  the  revenues  to  be  derived 
from  the  sale  of  power  may  largely  exceed  the  tolls  to  be  de- 
rived from  navigation  furnish  the  test  of  which  is  the  inci- 
dental and  which  is  the  primary  purpose  of  the  improvement 
so  far  as  public  interests  are  concerned. 

9.  A  dam  may  be  as  effectual  in  aid  of  navigation  in  a  case  where 

the  owner  can  get  it  built  by  foregoing  or  assigning  his  right 
to  some  collateral  use  of  the  dam  as  in  a  case  where  he  is 
obliged  to  put  his  own  money  into  the  construction. 

10.  The  extent  to  which  a  dam  will  benefit  navigation  is  not  to  be 

measured  by  its  cost  nor  the  motives  which  Impel  its  construc- 
tion. 

11.  Where  the  public  use  justifies  the  erection  of  a  dam,  and  the  dam, 

in  addition  to  subserving  its  public  purpose,  incidentally  causes 
a  surplus  of  water  available  for  power  and  for  private  use,  the 
public  use  is  not  thereby  impaired  or  destroyed. 

12.  Publlc-serTice  corporations  are  at  all  times  answerable  to  the 

state  for  nonfeasance  or  misfeasance  in  their  obligations  to  the 
public. 
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13.  A  corporation,  authorized  as  an  incident  to  improving  a  navigable 

river  to  construct  a  dam»  cannot  maintain  such  dam  as  an  im- 
pediment to  navigation  or  as  only  useful  for  generating  power. 

14.  In  proceedings  to  condemn  lands  for  flowage  to  be  created  by  a 

dam  to  be  erected  in  aid  of  navigation,  the  evidence  failed  to 
ehow  that  the  dam  was  to  be  constructed  or  the  land  to  be  taken 
for  any  private  use.  Held,  that  the  creation  of  an  additional 
public  use  of  generating  and  distributing  power  did  not  make 
unlawful  the  condemnation  proceedings. 


Appeal  from  an  order  of  the  superior  court  of  Lincoln 
county :  Axmon  A.  Helms,  Judge.     Affirmed. 

The  appeal  is  from  an  order  refusing  to  vacate  an  order 
made  by  the  judge  of  said  court  appointing  commissioners 
in  a  condemnation  proceeding. 

For  the  appellants  there  was  a  brief  by  Caroline  H. 
Roemer,  attorney,  and  Quarles,  Spence  &  Quarles  and  George 
Lines,  of  counsel,  and  oral  argument  by  T.  W.  Spence. 

Among  other  references  upon  the  part  of  the  appellants 
were  the  following:  Powers  v.  Bears,  12  Wis.  213  j  State  v. 
Ilogue,  71  Wis.  384,  36  K  W.  860;  Western  Union  B.  Co. 
V.  Dickson,  30  Wis.  389 ;  Eaton  v.  Williams,  51  Wis.  99,  7 
N.  W.  838;  Baker  v.  State,  66  Wis.  568,  14  K  W.  718; 
Yellow  River  Imp.  Co.  v.  Arnold,  46  Wis.  214,  49  K  W. 
971;  Verges  v.  Milwaukee  Co.  116  Wis.  191,  93  N.  W.  44; 
State  ex  rel.  Vandenhouten  v.  Yanhuse,  120  Wis.  16,  97  K. 
W.  503 ;  Priewe  v.  Wis.  8.  L.  &  I.  Co.  93  Wis.  634,  67  N.  W. 
918,  33  L.  R  A.  645 ;  In  re  Theresa  D.  Dist.  90  Wis.  301,  63 
N.  W.  288 ;  Att'y  Gen.  p.  Eau  Claire,  37  Wis.  400 ;  Maginms 
V.  Knickerbocker  I.  Co.  112  Wis.  385,  88  K  W.  300; 
sec.  1777a,  Stats.  (1898) ;  Wis.  W.  Co.  v.  Winans,  85  Wis. 
26,  54  K  W.  1003. 

For  the  respondent  there  was  a  brief  by  Smart  <fe  Curtis, 
and  oral  argument  by  E.  M.  Smart. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  Wis.  Cent.  R.  Co.  v.  Cornell  Univ.  49 
Wis.  162,  5  N.  W.  331;  In  re  Flemings  Petition,  16  Wis. 
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70;  In  re  Incorporation  of  North  MilwavJcee,  93  Wis.  616, 
«7  N.  W.  1033;  Att'y  Oen.  v.  West  Wis.  B.  Co.  36  Wis. 
466;  Black  Biver  Imp.  Co.  v.  Eolway,  87  Wis.  584,  69  N. 
W.  126 ;  Diana  S.  Club  v.  Lamoreux,  114  Wis.  44,  89  K  W. 
880;  Linden  L.  Co.  v.  Milwaukee  E.  B.  &  L.  Co.  107  Wis. 
493,  83  N.  W.  851;  Pratt  v.  Brown,  3  Wis.  603;  Mills  v. 
Charleton,  29  Wis.  400 ;  Nazro  v.  Merchants'  Mut.  Ins.  Co. 
14  Wis.  295;  Chicago  &  N.  W.  B.  Co.  v.  Morehouse,  112 
Wis.  1,  87  N.  W.  849;  Lewis,  Em.  Horn.  §  166;  Kuehn  v. 
Neroz,  131  Wis.  610,  111  N.  W.  724. 

Timlin,  J.  Kate  Pier  and  other  owners  of  land  sought  to 
be  condemned  are  appellants,  and  the  Wisconsin  Biver  Im- 
provement Company  respondent 

1.  The  appellants  first  challenge  the  jurisdiction  of  the 
judge  of  the  superior  court  of  Lincoln  county,  and  also  that 
of  said  superior  court,  to  appoint  commissioners  in  condem- 
nation proceedings,  contending  that  ch.  292,  Laws  of  1880, 
under  which  this  proceeding  was  brought,  assuming  it  to  be 
a  valid  statute,  confers  that  power  only  upon  "the  circuit 
court  or  the  judge  thereof."  But  ch.  295,  Laws  of  1905, 
relating  to  the  superior  court  of  Lincoln  county,  invests  that 
court  with  "jurisdiction  equal  to  and  concurrent  with  the 
circuit  court  of  Lincoln  county  in  all  civil  actions  and  pro- 
ceedings at  law  and  in  equity,"  with  an  exception  not  relevant 
here.  If  we  could  consider  the  words  "all  civil  actions  and 
'  proceedings  at  law  and  in  equity"  as  restrictive  and  as  im- 
posing a  limitation  upon  the  jurisdiction  so  as  to  confine  the 
authority  of  the  superior  court  of  Lincoln  county  to  proceed- 
ings in  actions  at  law  and  proceedings  in  suits  in  equity,  this 
construction  would  be  permissible,  and  perhaps  proper ;  but 
the  words  "actions  and  proceedings"  have  by  statute  an  ex- 
tended significance,  so  that  they  together  cover  all  remedies 
to  be  obtained  in  courts.  Sees.  2594,  2596,  Stats.  (1898). 
So  the  words  "at  law  and  in  equity"  embrace  all  exercise  of 
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judicial  or  gwa^judicial  power  on  the  part  of  courts,  whether 
that  power  be  conferred  upon  the  courts  by  statute,  common 
law,  or  equitable  rules.  The  expression  used  in  the  statute 
must  be  construed  as  extensive  and  general  rather  than  re- 
strictive and  particular.  This  broad  grant  of  jurisdiction  is 
followed  by  express  authority  to  issue  all  commissions  pro- 
vided by  law,  and  there  is  also  in  the  act  a  provision  that 
whenever  any  statute  of  this  state  shall  mention  the  circuit 
judge  or  judge  of  the  circuit  courts  etc,  these  words  shall  be 
deemed  to  apply  to  the  judge  of  the  superior  court  of  Lin- 
coln county.  We  therefore  hold  that,  assuming  ch.  292, 
Laws  of  1880,  to  be  a  valid  law,  the  power  there  conferred 
upon  the  ciroait  court  or  the  judge  thereof  is,  by  ck  295, 
Laws  of  1905,  conferred  upon  the  superior  court  of  Lincoln 
county  and  upon  the  judge  thereof. 

2.  It  is  next  contended  tliat  ch.  292,  Laws  of  1880,  is  a 
private  or  local  act  and  invialid  because  the  subject  of  the  act 
is  not  expressed  in  its  title.  Const  art  IV,  sec  18.  The 
title  of  the  act  is :  "An  act  to  amend  ch.  171  of  the  Private 
and  Local  Laws  of  1868,  entitled  *An  act  to  incorporate  the 
Wisconsin  River  Improvement  Company,  and  to  amend  clu 
298  of  the  Laws  of  1876,  amendatory  thereof.'  "  Ch.  171, 
P.  &  L.  Laws  of  1868,  is  not  entitled  "An  act  to  incorporate 
the  Wisconsin  River  Improvement  Company/'  does  not  re- 
late to  that  subject  at  all,  but  is  an  act  to  authorize  the  town 
of  Springfield,  Dane  county,  Wisconsin,  to  establish  and 
maintain  a  high  school.  Ch.  298,  Laws  of  1876,  contains 
in  its  title  the  same  erroneous  reference  to  ch.  171  of  the 
Private  and  Local  Laws  of  1868,  but  also  purports  to  amend 
ch.  171,  Private  and  Local  Laws  of  1866,  which  last-men- 
tioned act  is  entitled  "An  act  to  amend  ch.  30  of  the  Private 
and  Local  Laws  of  1853,  entitled  *An  act  to  incorporate  the 
Wisconsin  Improvement  Company/"  In  the  body  of  the 
last-mentioned  act  the  corporation  is,  however,  described  as 
the  Wisconsin  River  Improvement  Company,     There  was  a 
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statute  of  1868  amending  the  charter  of  the  Wisconsin  River 
Improvement  Company,  but  it  was  ch.  394  instead  of  eh.  171 ; 
so,  also,  there  was  a  statute  numbered  171  amending  the 
charter,  but  it  was  enacted  in  1866  as  aforesaid  and  not  in 
1868. 

It  will  thus  be  seen  that  in  the  title  to  the  act  of  1880  there 
is,  first,  a  false  description  of  ch.  171,  P.  &  L.  Laws  of  1868 ; 
second,  a  correct  description  of  ch.  298,  Laws  of  1876,  which 
latter  contains  a  false  description;  and  third,  a  correct  de- 
scription of  the  subject  of  the  law  sought  to  be  amended,  as 
"An  act  to  incorporate  the  Wisconsin  River  Improvement 
Company."  The  body  of  the  act  of  1880  expressly  confers 
on  the  Wisconsin  River  Improvement  Company  authority  to 
erect  and  maintain  dams  at  such  places  as  may  seem  advisable 
on  the  Wisconsin  river  between  certain  designated  points,  and 
to  acquire  by  condemnation  proceedings  land  along  the  banks 
of  the  Wisconsin  river  for  the  purpose  of  facilitating  and 
cheapening  the  driving  and  floating  of  logs,  timber,  and  lum- 
ber in  said  river.  Application  to  the  court  is  necessary,  and 
the  court  upon  such  application  is  required  to  determine 
whether  said  company  is  entitled  to  take  the  whole  or  any  part 
of  the  land  sought  to  be  acquired.  This  is  similar  to  the  lan- 
goage  foimd  in  sec  1847,  Stats.  (1898).  By  ch.  194,  Laws 
of  1896,  the  respondent's  corporate  existence  was  recognized, 
and  it  was  authorized  to  improve  the  Wisconsin  river  in  the 
manner  provided  in  the  original  act  of  1853,  or  in  such  other 
manner  as  it  might  deem  expedient  or  advisable,  from  Stev- 
ens Point,  Portage  county,  to  the  head  waters  of  the  Wiscon- 
sin river.  Assuming,  without  deciding,  that  the  act  of  1880 
is  private  or  local,  is  the  subject  of  that  act  expressed  in  the 
title  ?  The  subject  of  the  act  is  an  amendment  to  tlie  charter 
of  the  Wisconsin  River  Improvement  Company  by  conferring 
thereon  the  powers  aforesaid.  The  title  expressly  declares 
tbat  it  is  to  amend  a  law  entitled  '^An  act  to  incorporate  the 
Wisconsin  River  Improvement  Company"  but  describes  the 


Digitized  by 


Google 


332         SUPREME  COUET  OF  WISCONSIN.     [Dec. 
Wisconsin  River  Imp.  Co.  ▼.  Pier,  137  Wis.  325. 

latter  statute,  which  it  purports  to  amend,  incorrectly,  by 
reference  to  the  chapter  number  of  the  act  and  the  year  of  its 
passage.  There  is  in  this  way  a  reference  in  the  title  of  the 
act  to  its  subject,  but  coupled  with  a  false  description.  Two 
very  ancient  maxims  of  the  common  law  are  applicable: 
Falsa  demonstratio  non  nocef'  (Broom,  Leg.  Max.  7th  ed. 
629  et  seq.) ;  Utile  per  inutile  non  vitiatur"  (Id.  627). 
Madison,  W.  &  M.  P.  Co.  v.  Reynolds,  3  Wis.  287 ;  26  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.)  569-683. 

Applying  another  test,  it  seems  to  us  that  any  one  reading 
this  title  would  be  at  once  informed  that  it  expressed  the  sub- 
ject of  the  act,  which  is  an  amendment  to  an  act  incorporat- 
ing the  Wisconsin  River  Improvement  Company  and  also  an 
amendment  to  an  amendment  of  that  act  Upon  further  in- 
quiry he  would  find  that  the  statute  of  1868  referred  to  in  the 
title  of  the  act  of  1880  was  not  entitled  as  described  in  the 
title  of  the  act  of  1880;  but  the  same  investigation  would 
bring  him  to  ch.  298,  Laws  of  1876,  which  would  direct  him 
10  the  original  incorporation  act,  namely,  ch.  80,  P.  &  L. 
Laws  of  1853.  Thus  he  who  made  no  investigation,  but 
heard  the  title  read,  would  be  informed  that  the  act  of  1880 
was  an  act  to  amend  the  corporate  charter  of  the  Wisconsin 
River  Improvement  Company,  and  he  who  made  fuU  investi- 
gation would  inevitably  ascertain  the  exact  and  true  condi- 
tion of  the  statutes  relative  to  this  corporation.  Therefore 
neither  the  casual  hearer  nor  the  investigator  would  be  mis- 
led, and  the  requirements  of  the  state  constitution  are  satis- 
fied. 

8.  It  is  next  argued  that  the  condemnation  in  question  is 
sought  for  a  private  and  not  for  a  public  purpose;  that  the 
private  use  is  the  principal  or  paramount  use  to  be  derived 
from  the  erection  of  the  dam  in  question  and  the  real  purpose 
for  which  this  condemnation  is  sought  To  maintain  this 
contention  it  is  said  that  the  only  public  purpose  which  can  be 
considered  in  the  condemnation  proceedings  in  question  is 
the  improvement  of  the  river  for  the  purpose  of  facilitating 
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and  cheapening  the  driving  and  floating  of  logs,  timber,  and 
lumber,  and  that  the  evidence  submitted  by  respondent  on 
the  hearing  fails  to  show  that  the  dam  and  consequent  over- 
flow in  question  can  have  this  effect  It  is  further  argued 
that  the  only  purpose  of  the  respondent  in  the  attempted  ex- 
ercise of  its  power  of  eminent  domain  is  the  creation  by 
means  of  the  proposed  dam  of  a  great  water  power  to  be  sold 
or  used  commercially,  directly  or  by  electric  transmission,  at 
the  adjacent  cities  of  Merrill  and  Tomahawk,  and  therefore 
this  resort  to  condemnation  proceedings  is  not  in  aid  of  the 
corporate  powers  given  to  or  possessed  by  respondent,  but  a 
mere  subterfuge  through  and  by  means  of  which  the  respond- 
ent exercises  its  delegated  power  of  eminent  domain,  osten- 
sibly for  the  improvement  of  the  Wisconsin  river,  but  really 
for  the  private  advantage  and  gain  of  the  Tomahawk  Power 
Company,  a  private  corporation  organized  under  ch.  86, 
Stats.  (1898). 

It  was  shown  that  at  a  meeting  of  the  directors  of  the 
Wisconsin  Biver  Improvement  Company  on  November  6, 
1907,  a  proposed  form  of  contract  between  that  company  and 
the  Tomahawk  Power  Company  was  submitted  for  consider- 
ation and  discussion.     Thereupon  a  resolution  was  adopted : 

"That  it  be  deemed  expedient  and  advisable  to  improve  the 
navigation  of  the  Wisconsin  river  between  the  city  of  Khine- 
lander,  Wisconsin,  and  the  city  of  Tomahawk,  Wisconsin,  by 
constructing  a  dam  across  said  river  at  such  height  as  the 
president  and  secretary  may  determine  on  sections  25  and  36, 
in  township  35  north,  range  6  east,  and  another  dam  across 
the  Wisconsin  river  on  sections  1  and  12,  in  township  35 
north,  of  range  7  east,  in  Lincoln  county;  said  dams  to  be 
provided  either  with  a  proper  and  sufficient  lock  or  marine 
railway  or  slide  for  the  safe  and  convenient  passage  of  boats 
and  other  water  craft  up  and  down  said  stream  over  or 
through  said  dam," 

The  proposed  contract  between  the  Wisconsin  River  Im- 
provement Company  and  the  Tomahawk  Power  Company 
was  then  approved  and  ordered  to  be  executed.     It  was  re- 
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corded  at  length  as  a  part  of  the  minutes  of  the  meeting,  and 
recited  that  the  Wisconsin  River  Improvement  Company 
<leemod  it  advisable  to  improve  the  navigation  of  the  Wisccm- 
pin  river  from  Tomahawk,  Wisconsin,  to  Rhinelander,  Wis- 
consin, and  deemed  it  most  expedient  to  make  such  improve- 
ments by  constructing  a  dam  at  least  fifteen  feet  in  height 
tmd  not  more  than  twenty-five  feet  in  height  as  described  in 
the  resolution  above  quoted,  and  then  proceeded  as  follows: 

"Whereas,  said  dams  and  improvements  wiU  incidentally 
i-reate  water  power  through  use  of  the  surplus  water  not 
necessary  for  the  purpose  of  navigation;  and  whereas,  the 
Tomahawk  Power  Company,  a  Wisconsin  corporation,  lo- 
cated at  Tomahawk,  Wisconsin,  is  desirous  of  owning  such 
water  power  to  be  erected  by  use  of  such  surplus  water,  and 
has  begun  to  acquire  the  sites  for  said  dams  and  the  major 
portion  of  the  lands  necessary  to  be  overflowed  or  otherwise 
used  therewith:  Now,  therefore,  in  consideration  of  the 
premises  and  of  the  mutual  covenants  and  agreements  herein- 
after contained,  the  Wisconsin  River  Improvement  Company j 
party  of  the  first  part,  and  the  Tomahawk  Power  Company, 
party  of  the  second  part,  enter  into  this  agreement" 

Then  follows  the  agreement  whereby  the  Tomahawk  Power 
Company  binds  itself:  (1)  To  make  surveys  to  determine 
what  lands  shall  be  necessary  for  location  of  improvements 
and  flowage;  (2)  to  acquire  title  in  its  own  name  to  so  mudi 
of  said  land  as  it  could  purchase  at  a  reasonable  price  and 
contribute  the  use  of  such  land  to  the  enterprise  without 
charge,  but  to  remain  the  owner  of  the  land;  (3)  to  pay  all 
expenses  incurred  in  carrying  on  condemnation  proceedings 
for  acquiring  land  and  to  pay  all  damages  and  compensation 
required  to  be  paid  to  the  owners  of  the  land  so  taken  and  all 
other  necessary  expenses;  (4)  to  construct  and  equip  in  a 
substantial  and  permanent  manner  and  put  in  successful  op- 
eration such  dams  with  suitable  slides  or  chutes,  a  lock  or 
system  of  locks,  or  a  marine  slide  or  railway,  as  it  should 
elect,  of  sufficient  strength  and  capacity  to  pass  over,  through. 
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or  aroTind  said  dam,  either  up  or  down  stream,  boats,  barges, 
and  other  water  craft  fifty  f eot  in  length,  ten  feet  in  beam, 
and  drawing  five  feet  of  water;  (5)  to  maintain  all  such  im- 
provements in  good  condition  and  repair;  (6)  to  have  the  per- 
petual right  to  use  in  any  manner  it  sees  fit  all  surplus  water 
not  needed  for  navigation,  and  to  raise  the  said  dam  at  any 
time  permanently  or  temporarily,  but  not  so  as  to  interfere 
with  navigation,  and  not  exceeding  the  maximum  height 
aforesaid;  (7)  to  construct  in  connection  with  said  dam  and 
•other  improvements  all  necessary  head-races,  tail-races,  wheel 
pits,  flumes,  and  other  works,  and  all  buildings  and  power 
plants  necessary  for  the  proper  utilization  of  said  surplus 
water;  (8)  to  assume  all  liability  provided  for  in  ch.  286, 
P.  &  L.  Laws  of  1878,  to  the  owners  of  any  and  all  property 
for  any  damage  to  such  property  caused  by  improper  con- 
struction of  the  works  of  improvement,  etc.     And  the  Wis- 
covsin  River  Improvement  Company  binds  itself:  (1)  To 
proceed  immediately  to  acquire  title  or  right  to  overflow  the 
necessary  lands  by  condemnation  as  provided  in  its  charter, 
and  carry  such  condemnation  proceedings  to  final  conclusion ; 
(2)  at  its  own  expense  to  operate  the  locks  or  marine  slide, 
and  to  do  all  necessary  sluicing  of  logs,  etc.,  to  fix  and  col- 
lect according  to  law  and  its  charter  all  tolls  and  other  charges 
for  the  use  of  such  improvements  on  account  of  navigation. 
The  evidence  fairly  supports  the  inferences  from  the  fore- 
going contract  that  the  Tomahawk  Power  Company  con- 
structs the  dams  and  river  improvements  for  the  Wisconsin 
River  Improvement  Company  at  the  expense  of  tlio  former, 
and  in  consideration  thereof  is  to  reimburse  and  profit  itself 
by  the  sale  of  power.     The  cost  of  the  first  dam  will  be  about 
$40,000  and  it  will  produce  a  maximum  of  about  3,000  horse 
power.     The  driving  or  floating  of  logs  in  the  Wisconsin 
river  at  this  point  had,  prior  to  and  at  the  time  of  making 
this  contract,  very  much  diminished  from  its  former  propor- 
tions.    Appellants,  in  support  of  their  contention  aforesaid. 
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cite  Fallsburg  P.  &  Mfg.  Co.  v.  Alexander,  101  Va.  98,  43^ 
S.  E.  194,  61  L.  R  A.  129;  Avery  v.  Vt  E.  Co.  76  Vt.  235, 
64  Atl.  179,  69  L.  R  A.  817 ;  Brown  v.  Gerald,  100  Me.  361,. 
61  Atl.  786,  70  L.  R  A.  472;  Minn.  0.  &  P.  Co.  v.  Koochi- 
ching Co.  97  Minn.  429,  107  N.  W.  405.  To  get  a  definite 
basis  for  the  examination  of  the  real  questions  before  this 
court,  we  must  first  ascertain  whether  the  furnishing  and  sale 
of  power  originated  or  created  by  a  dam  on  a  navigable 
stream  is  a  public  use. 

The  articles  of  incorporation  of  the  Tomahawk  Power 
Company  are  not  in  evidence,  but  it  was  said  on  the  argu- 
ment to  be  a  corporation  organized  under  ch.  86,  Stats.. 
(1898).  No  special  charter  having  been  shown,  we  may 
presume  it  was  organized  under  this  general  incorporation 
statute.  Ch.  86,  Stats.  (1898),  authorizes  three  or  more 
adult  persons,  residents  of  this  state,  to  form  a  corporation  im 
the  manner  provided  in  that  chapter  to  conduct,  pursue,  per- 
mit, or  maintain  any  one  or  more  of  the  purposes  specified. 
Among  those  specified  we  find  that  of  furnishing  power, 
also  'Tieating  or  lighting  or  furnishing  power  or  signals  by 
electricity  or  otherwise."  This  Tomahawk  Power  Company 
may,  it  is  true,  under  its  articles  and  in  conformity  to  ch.  86,. 
supra,  have  other  corporate  authority,  but  that  is  immaterial. 
So  far  as  it  is  a  corporation  organized  to  furnish  power,  that 
authority  and  duty  is  distinct  from  any  other  corporate  au- 
thority which  it  may  have  assumed  by  additional  provisions 
in  its  articles,  if  such  there  be.  By  ch.  499,  Laws  of  1907 
(sec.  1797m — 1,  Stats.),  "the  term  ^public  utility*  as  used  bk 
this  act  shall  mean  and  embrace  every  corporation  .  .  .  that 
now  or  hereafter  may  own,  operate,  manage  or  control  any 
plant  or  equipment  or  any  part  of  a  plant  or  equipment 
within  the  state  for  the  .  .  .  production,  transmission,  de- 
livery or  furnishing  of  .  .  .  power  either  directly  or  indi- 
rectly to  or  for  the  public  .  .  .  Every  utility  is  required  to- 
fumish  reasonably  adequate  service  and  facilities."     This- 
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must  mean  to  such  of  the  public  as  require  this  service  and 
imposes  the  duty  to  serve  the  publia 

"The  charge  made  by  any  public  utility  for  any  heat,  light, 
water  or  power  produced,  transmitted,  delivered  or  furnished, 
or  for  any  telephone  message  conveyed  or  for  any  service 
rendered  or  to  be  rendered  in  connection  therewith  shall  be 
reasonable  and  just,  and  every  unjust  or  unreasonable  charge 
for  such  service  is  prohibited  and  declared  unlawful." 

Provisions  then  follow  requiring  the  Railroad  Commission 
to  value  all  the  property  of  such  corporation,  requiring  the 
corporation  to  keep  and  render  to  the  Commission  accounts 
of  all  business  transacted.  The  Commission  is  to  prescribe 
the  form  of  books  and  accounts  to  be  kept,  and  the  corpora- 
tion is  to  keep  no  other  books  or  accounts  of  its  business.  It 
must  close  its  accounts  annually  and  report  to  the  Railroad 
Commission,  who  may  examine  and  audit  all  its  accounts, 
test  its  appliances  for  measuring  power,  etc.,  enter  upon  its 
premises,  fix  its  rates  or  charges  when  found  to  be  unjust, 
unreasonable,  insufficient,  unjustly  discriminatory,  or  prefer- 
ential, etc. 

There  can  be  no  doubt  of  the  power  of  the  legislature  to 
impose  such  further  duties  and  liabilities  upon  such  corpora- 
tion as  it  sees  fit,  at  least  with  respect  to  property  to  be  ac- 
quired or  duties  to  be  undertaken  by  such  corporation  after 
the  enactment  of  the  statute.  The  result  of  this  is  that  the 
cases  above  referred  to  cited  by  appellants  are  not  in  point, 
nor  is  the  use  of  the  Tomahawk  Power  Company  a  private 
use.  By  the  statute  above  quoted  the  public  are  entitled  to 
use  and  enjoy  the  power  created  by  this  dam,  not  as  a  mere 
favor  or  by  mere  permission  of  the  owner,  but  by  right. 
The  charges  of  the  Power  Company  are  to  be  reasonable  and 
to  be  regulated  by  the  public  authorities.  These  are  the 
tests  of  a  public  usa  Shasta  P.  Co.  v.  Walker,  149  Fed. 
568;  Miim.  C.  &  P.  Co.  v.  Traii,  101  Minn.  197,  112  K  W. 
395 ;  also  cases  cited  for  appellants  siipra*  By  the  public  is 
Vol.  137  —  22 
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meant,  not  the  whole  population  of  the  state,  but  all  persons 
who  require  power  and  are  willing  to  pay  reasonable  rates 
therefor  to  the  full  extent  of  the  capacity  of  the  enterprise  in 
question.  See,  also,  Allaby  v.  Mauston  E.  8.  Co.  135  Wis. 
.*>45,  116  N.  W.  4.  Public  use  is  not  synonymous  with  pub- 
lic benefit 

We  may  now  more  accurately  restate  the  question  raised 
by  the  evidence  as  follows:  Can  a  corporation  possessing 
the  right  of  eminent  domain  to  be  exercised  in  aid  of  navi- 
gation by  the  construction  of  a  dam,  after  entering  into 
a  contract  for  the  construction  of  the  dam  with  a  public- 
service  corporation,  whereby  the  latter  is  to  construct  the 
dam  solely  at  its  own  expense  and  to  have  all  the  profits 
arising  from  the  sale  of  power  generated  by  the  dam  and  the 
former  is  to  retain  the  right  to  collect  the  tolls  arising  from 
navigation  and  retain  control  and  management  of  the  im- 
provement for  all  purposes  of  navigation,  exercise  such  right 
of  eminent  domain,  it  appearing  that  the  rates  for  power  will 
probably  largely  exceed  the  tolls  for  navigation,  and  that  the 
corporation  possessing  the  right  of  eminent  domain  would 
probably  not  have  voluntarily  exercised  that  right  had  it  not 
made  such  a  contract?  In  the  first  place,  the  value  of  the 
improvement  to  navigation  is  not  to  be  measured  alone  by 
the  probable  amount  of  tolls  to  be  received,  nor  does  the  fact 
that  the  revenues  to  be  derived  from  the  sale  of  power  may 
largely  exceed  the  tolls  to  be  derived  from  navigation  furnish 
the  test  of  which  is  the  incidental  and  which  the  primary 
purpose  of  the  improvement  so  far  as  public  interests  are  con- 
cerned. In  weighing  the  motives  of  the  parties  these  com- 
parisons would  be  all-important;  but  a  dam  may  be  as  ef- 
fectual in  aid  of  navigation  in  a  case  where  the  owner  can 
get  it  built  by  foregoing  or  assigning  his  right  to  some  col- 
lateral use  of  that  dam  as  in  a  case  where  he  is  obliged  to  put 
up  his  own  money  for  the  construction.  The  extent  of  the 
])oncfit  to  navigation  cannot  be  measured  by  the  cost  of  the 
dam  nor  the  motives  which  impelled  its  construction.     Had 
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the  Wisconsin  Eiver  Improvement  Company  advanced  this 
$40,000  and  constructed  this  dam,  its  charter  permitting,  it 
could  itself  enjoy  these  reasonable  emoluments  to  be  derived 
from  the  sale  of  power.  In  that  case  the  prospective  profits 
from  the  sale  of  power  might  be  a  powerful,  or  indeed  the 
only,  motive  or  inducement  for  it  to  perform  its  duty  in 
building  the  dam;  but  the  court  cannot  for  that  reason  deny 
the  right  to  build  the  dam  if  the  dam  was  really  in  aid  of 
navigation.  Instead  of  doing  this,  it  procures  the  dam  to  be 
built  in  consideration  of  a  transfer  of  this  right  to  collect 
rates  for  power  which  it  might  itself  either  withhold  from 
the  public  or  enjoy.  It  seems  to  us  there  is  no  substantial 
difference  whether  the  respondent  built  the  dam  by  advancing 
its  own  funds  or  procured  it  to  be  built  in  the  manner  here 
shown,  provided  the  navigation  of  the  river  will  not  be  im- 
paired by  the  use  of  the  dam  for  generating  power,  and  pro- 
vided that  the  dam  will  be  as  effective  in  aid  of  navigation  , 
with  its  capacity  to  generate  power  and  with  the  sale  of 
power  as  without,  and  provided,  further,  that  the  additional 
use  is  a  public  one,  so  that  condemnation  is  not  sought  for  a 
private  use  in  part  or  in  greater  part,  as  was  the  case  in  Falls- 
bwrg  P.  &  Mfg.  Go.  v.  Alexander,  101  Va.  98,  43  S.  E.  194, 
61  L.  K.  A.  129,  and  Mirm.  C.  &  P.  Co.  v.  Koochiching  Co. 
97  Minn.  429,  107  K  W.  405.  The  situation  here  is  not 
unlike  Lower  v.  C,  B.  &  Q.  R.  Co.  59  Iowa,  563,  13  N.  W. 
718,  which  we  may  cite  without  wholly  committing  this  court 
to  the  doctrine  of  that  case.  See,  also.  Ten  Broech  v.  Sher- 
riU,  71  N.  Y.  276,  where  the  canal  commissioners  imder  a 
power  of  eminent  domain  appropriated  gravel  for  the  use  of 
«  contractor  who  was  required  by  his  contract  to  furnish  this 
material. 

4.  What  would  have  been  the  result  had  the  appellants 
proved  that  the  dam  in  question  was  not  in  aid  of  navigation 
at  all,  or  had  they  proved  that  the  dam  was  built  higher  than 
the  facilities  of  navigation  at  any  season  or  under  any  circum- 
stances would  require,  and  merely  for  the  purpose  of  creating 
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power,  and  that  their  lands  would  not  have  been  flooded  but 
for  fiuch  excessive  and  unnecessary  height,  we  need  not  here 
determine,  because  there  is  no  such  case  before  the  court 

6.  Even  where  the  public  use  justified  the  erection  of  the 
dam,  and  the  dam,  in  addition  to  subserving  its  public  pur- 
pose, incidentally  caused  a  surplus  of  water  available  for 
powier  and  for  private  use,  it  was  held  that  the  public  uae 
was  not  thereby  impaired  or  destroyed.  Oreen  Bay  &  M.  C. 
Co.  V.  Kaukauna  W.  P.  Co.  70  Wis.  686,  86  N.  W.  629,  36 
N.  W.  828;  Att'y  Gen.  v.  Eau  Claire,  37  Wis.  400;  Wis. 
River  Imp.  Co.  v.  Manson,  43  Wis.  255. 

In  considering  cases  like  this  it  is  to  be  kept  in  mind  that 
each  of  the  corporations,  Wisconsin  River  Improvement  Com- 
pany and  the  Tomahawk  Power  Company,  are  at  all  times 
answerable  to  the  state  for  nonfeasance  or  misfeasance  in 
their  obligations  to  the  public,  and  that  as  against  the  state 
no  dfim  could  be  maintained  under  respondent's  charter 
which  was  an  impediment  to  navigation  or  which  was  only 
useful  for  generating  power.  The  legislature  might  have 
conferred  upon  the  Tomahawk  Power  Company,  under  its 
present  duties  and  obligations  with  respect  to  the  sale  of 
power,  the  right  of  eminent  domain ;  but  it  is  not  clearly 
shown  that  this  corporation  comes  within  ch.  277,  Laws  of 
1907.  The  evidence  fails  to  show  that  the  dam  is  to  be  con- 
structed or  the  land  taken  for  any  private  use,  and  the  addi- 
tional public  use  of  generating  and  distributing  power  cannot 
be  held  to  make  unlawful  the  condenmation  proceedings  in 
question,  which  appear  by  the  findings  and  order  of  the  su- 
perior court  to  be  necessary  steps  in  an  improvement  of  Ae 
river  in  aid  of  navigation,  and  therefore  prima  fade  within 
the  charter  powers  of  the  Wisconsin  River  Improvement 
Company. 

By  the  Court. — The  order  of  the  superior  court  is  affirmed* 

Barnes,  J.,  took  no  part 
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OuKHS  Land  &  Loak  Company,  Respondent,  vs.  Intebiok 

Land  Company,  Appellant 

Deoeml>er  1 — December  15,  1908- 

Yendor  and  purchaser:  Contracts}  Form:  Letters:  Specific  perform- 
ance: Breach  hp  vendor:  Breach  t>y  vendee:  Remedies:  Consid- 
eration: Proposals:  Acceptance:  Conditions:  Title  to  he  passed: 
Tax  certificates:  Rights  and  title  of  holder:  Parol  evidence: 
Admissibility  to  affect  toritinffs:  Surveys:  Evidence:  Conii^a- 
tions:  Officers  and  agents:  Presumption  as  to  authority:  Es- 
toppel. 

1.  It  is  the  settled  law  of  Wisconsin  that  a  valid  and  binding 

contract  for  the  sale  of  real  estate  may  be  made  through  the 
.  medium  of  letters. 

2.  In  case  of  a  breach  of  such  a  contract  on  the  part  of  the  vendor. 

the  vendee  may  enforce  specific  performance,  and,  in  the  event 
of  a  breach  on  the  part  of  the  vendee,  the  vendor  may  main- 
tain an  action  to  recover  the  purchase  price. 

3.  The  promise  to  pay  on  the  part  of  a  vendee  of  lands  is  a  suffi- 

cient consideration  for  the  agreement  to  sell  by  the  vendor. 

4.  In  case  of  a  contract  to  sell  lands,  evidenced  by  letters,  the  let- 

ters must  contain  all  the  elements  necessary  to  constitute  an 
unambiguous  contract.  Among  other  things  there  must  be  a 
definite  offer  to  sell  on  the  part  of  the  owner  of  the  land  and  an 
unqualified  acceptance  of  such  offer  on  the  part  of  the  purchaser. 

5.  In  case  of  a  contract  to  sell  lands,  evidenced  by  letters,  the  vendee 

in  hitf  letter  of  acceptance  cannot  attacli  any  condition  to  his 
acceptance,  even  to  the  extent  of  undertaking  to  dictate  the 
place  where  payment  shall  be  made.  If  the  attempted  accept- 
ance is  coupled  with  any  condition  that  varies  or  adds  to  the 
offer  to  sell,  It  is  not  an  acceptance  but  a  counter  proposition. 

6.  Where  the  letter  of  acceptance  contains  a  mere  suggestion  or 

request  that  payment  be  made  at  a  particular  place,  but  such 
request  is  not  a  'condition  attached  to  the  acceptance,  It  does 
not  amount  to  an  attempt  to  vary  the  terms  of  the  offer  to  sell 
and  will  not  defeat  an  action  for  specific  performance. 

7.  Defendant  offered  by  letters  to  sell  the  SW  SW  6-35-8,  to  which 

plaintiff  replied,  "We  will  take  your  SW  SW  6-35-8,  Lincoln 
county,  Wisconsin."  Held,  that  the  ambiguity  as  to  the  loca- 
tion of  the  land  contained  in  defendant's  offer  was  made  cer- 
tain by  plaintiff's  letter,  which  attached  no  condition  to  his 
acceptance,  there  being  no  claim  of  any  misunderstanding  as 
to  the  lands  intended. 
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8.  A.n  agreement  to  sell  land  at  a  sound  price,  without  reservation 

or  exception,  implies  that  a  marketable  title  free  of  incum- 
brances will  be  passed  to  the  vendee  upon  compliance  with  his 
obligations. 

9.  Under  an  agreement  by  a  vendor  of  lands  to  execute  a  good  and 

sufficient  conveyance  the  purchaser  may  de^land  a  clear  title 
as  well  as  that  it  be  assured  him  by  proper  covenants. 

10.  The  holder  of  a  tax  certificate,  if  in  fact  held  adversely,  has  an 

equitable  title  to  the  lands. 

11.  A  tax  certificate  imports,  while  outstanding,  an  absolute  and 

paramount  right,  subject  only  to  the  right  of  redemption,  and 
constitutes  an  incumbrance  upon  the  land  and  a  cloud  upon  the 
title. 

12.  A  vendee  of  lands,  without  reservation  as  to  title,  has  the  right 

to  insist  that  outstanding  tax  certificates  be  redeemed,  and  by 
80  doing  adds  nothing  to  the  obligation  the  vendor  assumed 
when  his  ofter  was  accepted. 

13.  A  statement  in  a  letter  accepting  an  offer  to  sell  lands:  "If  it  is 

Just  as  satisfactory  to  you,  will  you  please  send  your  deed  to 
[a  bank  named]  for  collection,"  is  a  mere  suggestion  or  re- 
quest, and  not  an  attempt  to  impose  a  condition  not  in  con- 
sonance with  the  offer. 

14.  Under  a  written  contract  to  convey  the  SW  SW  6-35-8  in  a  cer- 

tain county  of  this  state  at  a  specified  price  per  acre,  the  unit 
upon  which  the  price  was  made  and  accepted  is  the  acre,  and 
there  is  no  such  ambiguity  in  the  writings  as  would  admit  parol 
testimony  to  vary  the  terms  of  the  written  agreement. 

15.  In  the  absence  of  proof  to  the  contrary,  the  presumption  exists 

that  a  government  survey  shows  the  correct  acreage  of  a  par- 
ticular forty. 

16.  One  who  knows  that  the  officer  or  agent  of  a  corporation  with 

whom  he  is  dealing  habitually  transacts  certain  kinds  of  busi- 
ness for  such  corporation  under  circumstances  which  neces- 
sarily show  knowledge  on  the  part  of  those  charged  with  the 
corporate  business,  has  a  right  to  assume  that  such  officer  or 
agent  is  acting  within  the  scope  of  his  authority. 

17.  A  corporation  is  estopped  from  denying  that  its  agents  possess 

all  the  authority  which  it  gives  them  the  appearance  of  having. 

18.  A  corporation  is  estopped  from  denying  that  its  general  officer 

has  the  powers  which  it  has  customarily  allowed  him  to  exei^ 
else. 

19.  Where  the  secretary  and  treasurer  of  a  corporation  is  clothed 

with  apparent  authority  to  do  acts  which  he  does,  his  acts  are 
binding  on  the  corporation. 
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Appeal  from  a  judgment  of  the  superior  court  of  Lincoln 
county :  Almon  A.  Helms,  tTudge.     Affirmed, 

This  action  is  brought  to  compel  the  defendant  to  specific- 
ally perform  a  contract  alleged  to  have  been  made  for  the 
sale  of  real  estate.  The  contract  is  based  entirely  upon  let- 
ters passing  between  the  parties.  On  December  10,  1906, 
the  plaintiff  wrote  the  defendant  as  follows : 

''Will  you  please  let  us  know  your  cash  price  per  acre  for 
SW  SW  6-35-8." 

Two  days  later  the  defendant  answered,  acknowledging  re- 
ceipt of  this  letter,  and  stating : 

"Will  say  our  cash  price  on  SW  SW  6-35-8  is  $6  per  acre. 
Would  be  pleased  to  sell  same  to  you." 

On  December  17th  plaintiff,  replying  to  this  letter,  wrote 
as  follows: 

"Your  favor  of  the  12th  inst.  received.  We  \vill  take  your 
SW  SW  6-35-8,  Lincoln  county,  Wisconsin,  for  your  cash 
price  of  $6  per  acre.  Your  records  probably  show  the  acre- 
afi:e,  which  is  22.13  acres.  If  it  is  just  as  satisfactory  to  you, 
will  you  please  send  your  deed  to  National  Bank  of  Merrill 
for  collection.  Kindly  have  it  made  out  to  Curtis  Land  & 
Loan  Co.,  a  Wisconsin  corporation.  We  note  that  this  de- 
scription was  sold  in  1903  and  1904  to  F.  J.  Smith  for  deliu 
quent  taxes.  Please  take  care  of  these  taxes.  We  may  lator 
be  able  to  do  some  business  with  you  respecting  your  other 
descriptions  in  the  section  named,  and  are  not  ready  to  con- 
sider them  just  now." 

On  December  19th  the  defendant  acknowledged  receipt  of 

this  letter  as  follows: 

"Your  letter  of  the  17th  at  hand  and  noted.  Will  say  that 
our  records  do  not  show  that  this  is  a  fractional  forty,  and 
we  would  have  to  investigate  this  further,  but  we  could  sell 
it  to  you,  as  we  understand  that  this  is  a  full  forty.  With 
reference  to  this  description  being  sold  for  taxes  to  F,  J. 
Smith,  or  in  the  name  of  F.  J.  Smith,  are  tax  certificates  we 
had  him   buy  in  for  us.     We  will   look   this  matter  up 
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promptly  and  let  you  know  just  as  soon  as  we  can  have  it 
looked  up.  We  do  not  anticipate  selling  this  foiiy  for  less 
than  $240,  which  was  at  the  rate  of  $6  per  acre  for  the  full 
forty.  We  will  investigate  and  let  you  hear  from  us 
promptly." 

The  remaining  portion  of  the  correspondence  consisted 
largely  of  claims  made  by  the  plaintiff  that  the  forgoing  let- 
ters constituted  a  complete  contract,  and  of  denials  of  such 
claims  on  the  part  of  the  defendant. 

The  trial  judge  decided  that  a  valid  contract  was  entered 
into  between  the  parties  and  that  the  plaintiff  was  entitled 
to  a  decree  for  specific  performance,  and  judgment  was  en- 
tered accordingly,  from  which  judgment  the  defendant  brings 
this  appeal. 

In  addition  to  contending  upon  the  trial  that  the  letters 
did  not  constitute  a  valid  contract,  the  defendant  likewise  as- 
serted that  such  letters  were  vnritten  by  a  representative  of 
the  defendant  who  had  no  authority  to  quote  prices  on  the 
parcel  of  land  in  question,  and  that  the  defendant  corporation 
was  not  bound  by  the  acts  of  its  agent  in  so  doing. 

For  the  appellant  there  was  a  brief  by  Jeffris,  Mount, 
Smith  &  Avery,  and  oral  argument  by  L.  A,  Avery. 

For  the  respondent  there  was  a  brief  by  Smart  &  Cvrlis, 
and  oral  argument  by  E,  M,  SmarU 

Bari^es,  J.  The  appellant  urges  that  the  judgment  ap- 
pealed from  is  erroneous  in  the  following  particulars: 
(1)  The  court  had  no  jurisdiction  of  the  subject  matter  of 
the  action.  (2)  The  contract  is  executory  and  is  without 
consideration,  and  equity  will  not  enforce  specific  perform- 
ance of  such  a  contract  (3)  The  letters  passing  between  the 
parties  did  not  make  a  contract.  (4)  No  competent  evidence 
was  offered  to  show  the  acreage  of  the  parcel  of  land  in  con- 
troversy. (5)  The  agent  and  officer  of  the  defendant  cor- 
poration who  carried  on  the  correspondence  in  its  behalf  had 
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no  authority  to  bind  his  principal.     (6)  The  alleged  contract 
was  void  under  aec.  2304,  Stats.  (1898). 

The  first,  second,  third,  and  sixth  errors  assigned  are  so 
correlated  that  they  may  well  be  treated  together.  No  claim 
is  urged  upon  our  consideraticai  to  the  effect  that  the  superior 
court  of  Lincoln  county  had  not  jurisdiction  concurrent  with 
that  of  the  circuit  court  of  such  county  to  try  actions  brought 
to  compel  specific  performance.  The  first  error  assigned  is 
in  fact  predicated  upon  the  proposition  that  no  contract  was 
entered  into  between  the  parties,  and,  in  any  event,  if  the 
writings  are  held  to  constitute  a  contract,  the  plaintiff's  ap- 
propriate remedy  is  an  action  at  law  to  recover  damages  for 
the  breach  of  sudi  contract  The  second,  third,  and  sixth 
alleged  errors  relate  solely  to  the  legal  effect  tliat  should  be 
given  the  letters  passing  between  the  parties  and  constituting 
the  alleged  contract 

It  is  the  settled  law  of  this  state  that  a  valid  and  binding 
contract  for  the  sale  of  real  estate  may  be  made  through  the 
medium  of  letters.  It  is  just  as  well  settled  that,  in  case  of 
a  breach  of  such  contract  on  the  part  of  the  vendor,  the  ven- 
dee may  enforce  specific  performance,  and  that,  in  the  event 
of  a  breach  on  the  part  of  the  vendee,  the  vendor  may  main- 
tain an  action  to  recover  the  purdiase  price.  The  promise 
to  pay  on  the  part  of  the  vendee  is  a  sufficient  consideration 
for  the  agreement  to  sell  by  the  vendor.  N.  W.  Iron  Co.  v, 
Meade,  21  Wis.  474;  Clark  v.  Bwr,  85  Wis.  649,  65  N.  W. 
401;  Baker  v.  Holt,  56  Wis.  100,  14  K  W.  8;  Matteson  v. 
Scofield,  27  Wis.  671;  Kreutzer  v.  Lynch,  122  Wis.  474, 
100  ]Sr.  W.  887 ;  W.  0.  Taylor  Co,  v.  Bannerman,  120  Wis. 
189,  97  ]!^.  W.  918.  The  cases  cited  hold  that  such  letters 
must  contain  all  the  elements  necessary  to  constitute  an  unam- 
biguous contract,  and  that  there  must  be  contained  therein 
a  definite  offer  to  sell  on  the  part  of  the  owner  of  the  land  and 
an  unqualified  acceptance  of  such  offer  on  the  part  of  the  pur- 
chaser.    The  vendee  in  his  letter  of  acceptance  may  not  at- 
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tach  any  condition  to  such  acceptance,  even  to  the  extent  of 
undertaking  to  dictate  the  place  where  payment  shall  be 
made.  If  his  attempted  acceptance  is  coupled  with  any  con- 
dition that  varies  or  adds  to  the  offer  to  sell,  it  is  not  an  ac- 
ceptance, but  is  in  reality  a  counter  proposition.  N.  W.  Iron 
Co.  V.  Meade,  supra;  Baker  v.  Holt,  supra.  Where  the  let- 
ter of  acceptance  contains  a  mere  suggestion  or  request  that 
payment  be  made  at  a  particular  place,  but  such  request  is 
not  a  condition  attached  to  the  acceptance,  it  does  not  amount 
to  an  attempt  to  vary  the  terms  of  the  offer  to  sell,  and  will 
not  defeat  an  action  for  specific  performance.  Matteson  v. 
Scofield,  27  Wis.  671;  Kreutzer  v.  Lynch,  122  Wis.  474, 
100  N.  W.  887.  Applying  these  principles  of  law  to  the 
errors  under  consideration,  the  case  does  not  present  any  un- 
usual difficulties. 

The  letter  of  defendant  written  December  12,  1906,  was 
ambiguous  as  to  the  parcel  of  land  which  was  the  subject 
thereof,  although  both  parties  undoubtedly  understood  it  t(» 
refer  to  the  southwest  quarter  of  the  southwest  quarter  of  sec- 
tion 6,  township  35  north,  of  range  8  east,  in  Lincoln  county. 
The  ambiguity  consisted  in  the  correspondence  up  to  this 
point  not  showing  the  state  in  which  the  land  was  located,  or 
whether  the  township  was  north  or  south  or  the  range  east  or 
west.  Plaintiff's  letter  of  acceptance  referred  to  the  land  as 
being  located  in  Lincoln  county,  Wisconsin,  and  with  this 
addition  to  the  description  referred  to  in  the  former  corre- 
spondence ttere  was  no  ambiguity  about  it  whatever.  This 
was  the  letter  that  resulted  in  the  final  consummation  of 
the  agreement  In  addition  to  accepting  defendant's  offer 
it  cleared  up  something  that  the  parties  had  in  mind  by 
making  it  a  part  of  the  writings.  The  defendant  made  no 
protest  against  the  declaration  that  the  land  was  located 
in  Lincoln  county,  and  does  not  now  make  any  claim  that 
both  parties  did  not  perfectly  comprehend  and  understand 
that  they  were   dealing  with  land   correctly   described    in 
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the  letter  last  referred  to.  The  addition  of  the  words  "Lin- 
coln county,  Wisconsin,"  to  the  description  in  plaintiff's  let- 
ter of  acceptance  attached  no  condition  to  the  acceptance  of 
the  offer  to  sell,  but  elucidated  something  that  was  perfectly 
apparent  to  the  contracting  parties,  and  clarified  the  situa- 
tion by  obviating  the  objection  that  the  writings  were  not  suf- 
ficiently definite  as  to  description. 

Plaintiff's  letter  of  acceptance  also  contained  the  following 
'statement:  "We  note  that  this  description  was  sold  in  190S 
and  1904  to  F.  J.  Smith  for  delinquent  taxes.     Please  take 
care  of  these  t«xes."     This  letter  makes  it  clear  that  the 
plaintiff  expected  the  defendant  to  take  care  of  the  otitstand- 
ing  tax  certificates  mentioned  in  the  letter.     If  this  portion 
of  the  letter  contained  any  requirement  that  was  not  compre- 
hended in  the  defendant's  offer  to  sell,  then  it  may  well  be 
asseverated  that  plaintiff  did  not  make  an  unqualified  accept- 
ance, but  a  conditional  one,  atid  that  therefore  no  contract 
was  made.     If  the  legal  effect  of  defendant's  offer  to  sell  the 
land  at  a  stated  price  was  that  it  should  furnish  a  marketable 
title  free  and  clear  of  outstanding  liens  and  incumbrances, 
then  the  paragraph  quoted  added  nothing  .to  the  defendant's 
proposition  to  sell  and  did  not  constitute  a  counter  proposi- 
tion.    The  defendant's  offer  to  sell  is  silent  as  to  the  nature 
of  its  title  and  as  to  the  character  of  the  conveyance  which  it 
purposed  giving.     But  the  law  seems  to  be  well  settled  that 
an  agreement  in  general  terms  to  convey  real  estate,  without 
specifying  the  nature  of  the  title  held  by  the  vendor  or  the 
kind  of  a  deed  which  is  to  be  given,  calls  for  a  conveyance  of 
the  entire  interest  in  the  land  sold,  by  a  good  and  suflScient 
deed.     In  other  words,  an  agreement  to  sell  at  a  sound  price, 
without  reservation  or  exception,  implies  that  a  marketable 
title  free  of  incumbrances  will  be  passed  to  the  vendee  upon 
compliance  with  his  obligations.     Young  v,  Wright,  4  Wis. 
144;  Wright  v.  Young,  6  Wis.  127;  Bateman  v.  Johnson,  10 
Wis.  1,  3;  Arentsen  v.  Moreland,  122  Wis.  167,  175,  99  K 
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W.  790.  On  an  agreement  by  the  vendor  of  lands  to  execute 
a  good  and  sufficient  conveyance  the  purchaser  may  demand 
a  dear  title  as  well  as  that  it  be  assured  him  by  proper  cove- 
nants. Dams  V.  Henderson,  17  Wis.  105, 107 ;  Taft  v.  Kes- 
sel,  16  Wis.  273,  277.  The  decisions  outside  of  this  court 
are  generally  to  the  effect  that  an  agreement  to  convey,  in  the 
absence  of  any  reservation  or  exception  therein,  requires  the 
vendor  to  convey  a  marketable  title  free  of  incumbrances. 
Drake  v.  Barton,  18  Minn.  462  (Gil.  414)  ;  Dwight  v.  Cul- 
ler, 8  Mich.  566;  Sibley  v.  Spring,  12  Ma  460;  Hill  v.  Ho- 
hart,  16  Me.  164;  ShrecTc  v.  Pierce,  3  Iowa,  350;  Bartle  r. 
Curtis,  68  Iowa,  202,  26  N.  W.  73;  McOuire  Bros.  v.  Blaiv 
chard,  107  Iowa,  490,  78  K  W.  231;  Swan  v.  Drwry,  22 
Pick,  485 ;  Taw  Eps  v.  Schenectady,  12  Johns.  436,  442 ; 
Dearth  v.  WiUiamson,  2  Serg.  &  R.  498 ;  Swayne  v.  Lyon,  67 
Pa.  St  436. 

The  tax  certificates  referred  to  in  the  plaintiff's  letter  of 
December  17th  were  outstanding  liens  against  the  land. 
One  of  the  certificates  was  subject  to  a  tax  deed  and  the 
other  would  be  subject  to  deed  within  a  few  months.  The 
holder  of  these  certificates,  if  they  were  in  fact  held  adversely 
to  the  defendant,  had  an  equitable  title  to  the  land.  Eaion 
v.  Manitowoc  Co.  44  Wis.  489.  They  imported,  if  outstand- 
ing, an  absolute  and  paramount  right,  subject  only  to  the 
right  of  redemption.  Coe  v.  Manseau,  62  Wis.  81,  22  N".  W. 
155.  They  constituted  an  incumbrance  upon  the  land  (Pills- 
bury  V,  Mitchell,  5  Wis.  17)  and  a  cloud  upon  the  title  (Dean 
V.  Madison,  9  Wis.  402).  It  is  apparent  that  the  defendant 
would  not  be  complying  with  the  terms  of  its  offer  to  sell  in 
the  event  of  its  refusal  to  take  care  of  these  outstanding  tax 
liens,  and  that  therefore  the  plaintiff  might  insist  in  its  let- 
ter of  acceptance  that  the  certificates  in  question,  if  outstand- 
ing, be  redeemed,  and  that  by  so  doing  it  added  nothing  to 
the  obligations  the  defendant  had  assumed  in  the  event  of  its 
offer  being  accepted* 
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Aside  from  tbe  considerations  referred  to,  defendant's 
offer  to  sell  was  without  qualification  and  the  plaintiff's  ac- 
ceptance was  without  condition.  The  statement  in  plaintiff's 
letter,  "If  it  is  just  as  satisfactory  to  you,  will  you  please 
send  your  deed  to  National  Bank  of  Merrill  for  collection,'^ 
was  a  mere  suggestion  or  request,  and  not  an  attempt  to  im- 
pose a  condition  upon  the.  defendant  not  in  consonance  with 
its  offer.  It  is  apparent  that  there  was  no  intention  on  the 
part  of  the  plaintiff  to  make  its  acceptance  conditional  upon 
the  deed  hoing  sent  to  Merrill  for  collection. 

The  plaintiff  contended  that  the  actual  acreage  of  the  de- 
scription involved  and  the  quantum  of  land  for  which  it 
should  pay  was  22.13  acres.  The  defendant  asserted  that  it 
was  entitled  to  pay  for  forty  acres,  and,  inasmuch  as  it  sup- 
posed it  was  selling  forty  acres,  whereas  the  plaintiff  sup- 
posed it  was  buying  a  lesser  quantity,  the  minds  of  the  par- 
ties never  met  on  the  consideration  to  be  paid.  There  does 
not  seem  to  be  any  ambiguity  in  the  contract  in  this  regard. 
Certainly  an  acre  of  land  ordinarily  means  160  square  rods. 
There  is  no  claim  made  in  this  case  that  the  government  sur- 
vey did  not  accurately  show  the  actual  acreage  of  the  parcel 
of  land  in  question.  It  is  notorious  that  there  are  variances 
in  the  actual  acreage  of  quarter-quarter  secticms  in  govern- 
ment surveys,  not  often  as  great  as  is  found  here,  but  still 
very  considerable.  A  patent  conveying  the  ordinary  quarter- 
quarter  section  of  land  generally  recites  that  it  contains  forty 
acres  more  or  less  according  to  the  government  survey.  It 
seldom  happens  that  a  description  having  a  range  line  for  its 
western  boundary,  as  in  the  case  before  us,  or  one  having  a 
township  line  for  its  northern  boundary,  contains  just  forty 
acres.  The  variances  in  such  cases  are  often  wide.  Some- 
times the  acreage  largely  overruns,  sometimes  it  falls  short. 
If  the  description  in  question  contained  fifty  or  sixty  acres, 
as  many  descriptions  lying  immediately  east  of  range  lines 
do,  we  entertain  no  doubt  that  plaintiff  would,  upon  accept- 
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ance  of  defendant's  off^r,  be  compelled  to  pay  upon  the  actual 
acreage.  The  unit  referred  to  in  the  correspondence  of  both 
parties,  and  upon  which  a  price  was  made  and  accepted,  was 
the  acre,  not  the  forty,  and  there  does  not  appear  to  be  any 
such  ambiguity  in  the  writings  as  would  admit  of  any  parol 
testimony  to  vary  the  terms  of  the  written  agreement  In 
defendant's  letter  written  in  reply  to  plaintiffs  letter  of  ac- 
ceptance it  does  not  place  any  diiferent  construction  upon  the 
contract  It  said  that  "our  records  do  not  show  that  this  is 
a  fractional  forty,  and  we  would  have  to  investigate  this  fur- 
ther, but  we  could  sell  it  to  you,  as  we  understand  that  this  is 
a  full  forty."  This  is  not  an  assertion  on  defendant's  part 
that  its  offer,  in  reality,  was  one  to  sell  the  description  for 
$240.  Its  statement  amounted  to  little  more  than  saying 
that,  because  its  records  did  not  show  the  forty  to  be  frac- 
tional, it  would  have  to  satisfy  itself  as  to  what  the  acreage 
was  before  making  a  conveyance. 

It  is  urged  that  the  proof  is  insufficient  to  sustain  the  find- 
ings of  the  court  that  the  acreage  of  the  description  of  land 
in  question  waa  only  .22.13.  An  examination  of  the  testi- 
mony discloses  that  there  was  sufficient  evidence  to  sustain  a 
finding  to  the  effect  that  the  government  survey  showed  the 
acreage  to  be  in  accordance  with  the  finding  of  the  court  In 
the  absence  of  proof  to  the  contrary,  the  presumption  would 
be  that  the  correct  acreage  was  shown  by  such  survey. 

The  remaining  error  relates  to  the  authority  of  F.  J.  Jeff- 
ris,  who  carried  on  the  correspondence  for  the  defendant,  to 
bind  it.  There  were  three  stockholders  in  the  defendant  cor- 
poration: D.  K.  Jeffris,  D.  H.  Jeffris,  his  wife,  and  F.  J. 
Jeffris,  each  of  whom  was  a  director.  D.  K.  Jeffris  was 
president,  D.  H.  Jeffris  vice-president,  and  F.  J.  Jeffris  sec- 
retary and  treasurer.  F.  J.  Jeffris  carried  on  the  corre- 
spondence in  behalf  of  the  defendant  with  the  plaintiff,  and 
it  is  asserted  that  he  did  not  have  the  authority  to  bind  the 
defendant  by  his  offer  to  sell,  no  such  authority  having  been 
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conferred,  at  least  by  any  formal  action  taken  by  the  board 
of  directors  of  the  corporation.  In  reference  to  the  subject 
of  authority,  F.  J.  Jeffris  testified  that  he  and  D.  K.  Jeffris 
handled  the  business  of  the  corporation;  that  he  generally 
did  the  work  and  his  brother  did  the  rest;  that  he  kept  the 
books,  answered  letters,  signed  the  name  of  the  company, 
and  closed  deals  for  tiie  sale  of  lands,  subject  to  the  approval 
of  his  brother;  that,  if  a  proposition  came  to  the  office  to  buy 
a  parcel  of  land  for  a  stated  price,  he  generally  answered  it, 
accepting  or  refusing  the  offer  without  consulting  any  one ; 
that  his  brother  knew  that  he  answered  such  letters  without 
consultation,  and  knew  that  the  witness  was  carrying  on  the 
business  of  the  defendant  in  this  way  at  the  time  the  corre- 
spondence referred  to  took  place;  that  he  consulted  his 
brother  as  occasion  required;  that  the  wife  of  D.  K.  Jeffris 
left  the  business  to  the  witness  and  her  husband ;  that  the 
company  did  not  call  directors'  meetings  when  it  desired  to 
sell  lands;  that  his  practice  was  not  to  consult  his  brother 
before  making  such  an  offer  to  sell  as  was  contained  in  his 
letter  to  the  plaintiff;  and  that  his  brother  left  to  him  the 
matter  of  making  quotations,  and  in  making  quotations  or 
offers  he  signed  the  name  of  the  company  and  placed  his  ini- 
tials thereunder.  The  court  found  on  sufficient  evidence 
that  the  managing  agent  of  the  plaintiff,  who  conducted  the 
negotiations  on  its  behalf,  knew  !F.  J.  Jeffris  and  knew  the 
position  which  he  occupied  in  the  Irderior  Land  Company, 
and  knew  that  he  acted  generally  for  the  defendant  in  fixing 
prices  and  in  dealing  with  its  lands. 

A  very  large  part  of  the  business  of  the  country  is  carried 
on  by  corporations.  It  certainly  is  not  the  practice  of  per- 
sons dealing  with  officers  or  agents  who  assume  to  act  for  such 
entities  to  insist  on  being  shown  the  resolution  of  the  board 
of  directors  authorizing  the  particular  officer  or  agent  to 
transact  the  particular  business  which  he  assumes  to  conduct. 
A  person  who  knows  that  the  officer  or  agent  of  the  corpora- 
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tion  habitually  transacts  certain  kinds  of  business  for  such 
corporation  under  circumstances  which  necessarily  show 
knowledge  on  the  part  of  those  charged  with  the  conduct  of 
the  corporate  business  assumes,  as  he  has  the  right  to  assume, 
that  such  agent  or  officer  is  acting  within  the  scope  of  his 
authority.  It  has  recently  been  said  by  this  court  that  the 
secretary  of  the  ordinary  business  corporation  is  just  as  much 
its  general  managing  agent  as  is  the  president,  both  perform- 
ing interchangeably  a  wide  range  of  duties,  and  exercising 
much  the  same  functions  in  the  conduct  of  corporate  business 
as  are  exercised  by  general  partners  in  a  copartnership  busi- 
ness. Swedish  Am.  Nat.  Batik  v.  Koebemick,  136  Wis. 
473,  117  N.  W.  1020.  A  corporation  is  estopped  from  de- 
nying that  its  agents  possess  all  the  authority  which  it  gives 
them  the  appearance  of  having.  It  is  estopped  from  deny- 
ing that  a  general  officer  had  the  power  which  it  has  custom- 
arily allowed  him  to  exercise.  This  subject  is  so  fully  dis-  • 
cussed  in  the  case  of  8t.  Glair  v.  RutUdge,  115  Wis.  583,  92 
!N".  W.  234,  and  in  the  cases  therein  referred  to,  that  no  good 
purpose  would  be  served  in  reiterating  a  doctrine  which  is 
well  established  and  which  we  think  is  fairly  applicable  to 
the  facts  before  the  court  in  this  case.  The  secretary  and 
treasurer  of  the  defendant  was  clothed  with  apparent  au- 
thority to  do  the  acts  which  he  did  do,  and  his  acts  are  bind- 
ing upon  the  corporation. 
By  the  Court. — Judgment  affirmed. 
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Hoffman,  Respondent,  vs.   Lincoln  County,  Appellant 

Decetnber  1— December  15,  1908. 

County  judges:  Compensation:  Appeal  and  error:  Questions  presented 
for  reiHeto:  Conclusiveness  of  findings:  Officers:  Per  diem  com- 
pensation: Splitting  days:  J^idicial  day's  work:  Statutes, 

1.  Under  sec.  694,  Stats.  (1898),  providing  that  the  county  board 
shall  fix  the  salaries  of  county  officers,  including  the  county 
Judge,  in  the  absence  of  other  specific  provisions  the  salary  of 
a  county  Judge  so  fixed  constitutes  the  sole  compensation  for 
all  services  which  the  law  requires  of  him. 
uder  sec.  2454,  Stats.  (1898),  as  amended  by  ch.  45,  Laws  of 
1903,  Judges  of  county  courts  which  do  not  have  civil  Jurisdic- 
tion are  entitled  to  a  per  diem  compensation  for  hearing  appli- 
cations for  permits  allowing  minors  to  labor,  except  in  counties 
where  provision  is  otherwise  made  by  law. 

3.  The  county  court  of  Lincoln  county  is  endowed  with  civil  Juris- 

diction by  ch.  249,  Laws  of  1895,  and  sec.  9  thereof  provides 
that,  in  all  matters,  actions,  and  proceedings  of  which  the 
county  court  and  the  Judge  thereof  "had  Jurisdiction  before  the 
passage  of  this  act,"  it  should  be  lawful  for  him  to  receive  and 
charge  the  same  fees  and  per  diem  as  theretofore  allowed  by 
law  for  like  services,  to  be  paid  in  like  manner.  Ch.  109,  Laws 
of  1891,  in  force  in  1895,  prohibiting  the  employment  of  chil- 
dren under  fourteen  years  of  age  in  certain  occupations,  except 
upon  a  permit  to  be  obtained  from  the  county  Judge  after  ex- 
amination into  the  circumstances,  further  provided  that  "no 
charge  or  fee  shall  be  required  under  this  section."    Held: 

(1)  The  word  "required"  indicates  that  the  intent  was  to 
make  sure  that  the  application  should  be  entirely  free  to  the 
applicant  and  to  prevent  the  county  Judge  from  requiring  such 
applicant  to  pay  anything  in  order  to  secure  the  permit 

(2)  The  county  Judge  of  Lincoln  county  was  entitled  to  his 
per  diem  compensation  from  the  county  for  time  actually  en- 
gaged in  considering  applications  for  child  labor  permits  at  the 
time  of  the  passage  of  the  act  giving  his  court  civil  Jurisdiction. 

(3)  The  county  Judge  of  Lincoln  county  was  entitled  to  a 
per  diem  compensation  for  his  services  in  examining  and  pass- 
ing upon  applications  for  silch  permits  in  1906. 

4.  A  finding  is  conclusive  on  appeal  where  there  is  no  exception 

thereto  and  the  evidence  is  not  preserved  by  bill  of  exceptions. 

5.  While,  as  a  general  rule,  under  statutes  allowing  a  per  diem 
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compensation  to  officers  for  services,  a  day  cannot  be  split  up, 
and  the  officer  Is  entitled  to  a  full  day's  pay  if  any  time  was 
occupied  In  the  service,  although  the  whole  day  is  not  con- 
sumed, the  use  of  the  words  "for  each  day  he  shall  be  actually 
engaged"  in  the  matter,  is  held  Indicative  of  an  Intention  only 
to  allow  for  time  actually  consumed. 

6.  Such  construction  necessitates  a  splitting  up  of  days  and  a 

charge  by  the  hour,  and  in  the  Instant  case,  in  the  absence  of 
any  error  assigned  or  argued  upon  the  decision  of  the  lower 
court  that  six  hours  constituted  a  day's  work  for  a  county  Judge, 
such  decision  Is  affirmed,  without  committing  this  court  in  any 
way  upon  the  question  as  to  the  proper  length  of  a  judicial  day. 

7.  Where  a  statutory  charge  for  an  officer  Is  limited  to  $5  per  day 

it  means  a  calendar  day,  and,  where  the  number  of  hours  con- 
stituting a  day  Is  fixed,  such  officer  cannot,  by  working  over 
hours,  entitle  himself  to  more  than  the  per  diem  allowance  for 
any  one  calendar  day. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county :  W.  C.  Sh-vebthobn,  Circuit  Judge,  Modified  and 
afpftmed, 

Ralph  E.  Smith,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Smart  &  Curtis, 
and  oral  argument  by  M.  0,  Hojfmun, 

WiNSLow,  C.  J,  The  plaiiitiff,  who  is  the  counly  judge 
of  Lincoln  county,  filed  with  the  county  derk  an  itemized 
claim  against  the  county,  in  which,  among  other  items,  he 
claimed  payment  at  the  rate  of  $5  per  day  for  time  spent  by 
him,  from  November,  1905,  to  November,  1906,  in  hearing 
and  deciding  applications  for  permits  allowing  minors  under 
sixteen  years  of  age  to  labor,  under  the  provisions  of  the 
child  labor  laws  of  the  state.  The  county  board  having  dis- 
allowed these  items,  the  plaintiff  appealed  to  the  circuit 
court,  which  court  allowed  the  claim  as  presented,  and  the 
county  appeals. 

The  questions  here  presented  are  purely  questions  of  statu- 
tory construction.  Sec.  694,  Stats.  (1898),  provides  that  the 
county  board  shall  fix  the  salaries  of  county  officers,  indud- 
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ing  the  county  judge.  In  the  absence  of  other  specific  pro- 
visions the  salary  so  fixed  would  doubtless  constitute  his  sole 
compensation  for  all  serrices  which  the  law  requires  of  him. 
Sec.  2454,  Stats.  (1898),  as  amended  by  ch.  45,  Laws  of 
1903,  however,  contains  other  provisions  which  bear  upon 
the  question.  This  section  prohibits  a  county  judge  from 
charging  or  receiving  any  fees  for  services  in  probate  pro- 
ceedings and  certain  other  cognate  matters,  except  in  coun- 
ties where  it  is  otherwise  provided  by  law,  but  also  provides 
that  the  judge  of  any  court  not  vested  with  civil  jurisdiction 
shall  be  entitled  to  receive  $5  per  day  from  the  county  treas- 
ury for  each  day  actually  engaged  in  criminal  examinations 
or  in  other  matter,  not  appertaining  to  probate  business,  com- 
pensation for  which  is  not  otherwise  provided.  This  law, 
with  certain  differences  not  material  here,  has  been  in  force 
since  1880.  2  S.  &  B.  Ann.  Stats,  sees.  2454,  24546.  The 
hearing  of  applications  for  permits  allowing  minors  to  labor 
is  certainly  a  matter  not  appertaining  to  probate  busin^isa, 
and,  as  the  child  labor  law  provides  no  compensation  for 
such  service,  it  seems  that  judges  of  county  courts  which  do 
not  have  civil  jurisdiction  are  entitled  to  a  per  diem  compen- 
sation under  this  section,  except  in  counties  where  provision 
is  otherwise  made  by  law.  The  county  court  of  Lincoln 
county  was,  however,  endowed  with  civil  jurisdiction  by  oh. 
249,  Laws  of  1895,  and  thus  no  per  diem  compensation  can 
be  allowed  to  its  judge  unless  his  right  thereto  be  saved  by 
some  special  provision.  Sec.  9  of  the  last-named  chapter, 
after  giving  the  county  judge  the  same  fees  as  justices  of  the 
peace  in  actions  and  proceedings  brought  before  him  under  the 
law,  provides  that,  in  all  matters,  actions,  and  proceedings  of 
which  the  county  court  and  the  judge  thereof  %ad  jurisdic 
tion  before  the  passage  of  this  act,"  it  should  be  lawful  for 
him  to  receive  and  charge  the  same  fees  and  per  diem  as 
theretofore  allowed  by  law  for  like  services,  to  be  paid  in  like 
manner. 
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The  question,  therefore,  is  whether  such  proceedings  are 
proceedings  of  which  the  county  judge  had  jurisdiction,  and 
for  which  he  was  entitled  to  receive  compensation  from  the 
coamty,  prior  to  the  passage  of  the  act  giving  the  court  civil 
jurisdiction.  This  inquiry  involves  some  examination  of  the 
child  labor  statutes.  The  law  in  force  in  1895  was  ch.  109, 
Laws  of  1891,  which  prohibited  the  employment  of  children 
imder  fourteen  years  of  age  in  certain  occupations,  except 
upon  a  permit  to  be  obtained  from  the  county  judge  after 
examination  into  the  circumstances,  and  further  provided 
that  "no  charge  or  fee  shall  be  required  under  this  section." 
So  it  appears  that  the  county  judge  had  jurisdiction  of  a 
proceeding  of  this  nature  at  the  time  of  the  passage  of  the 
act  of  ,1895 ;  but  it  is  claimed  that  the  provision  that  no 
charge  or  fee  should  be  required  by  him  prevented  his  recov- 
ery of  a  per  diem  compensation  from  the  county.  We  do 
not  give  the  words  that  construction,  however,  nor  do  we 
think  that  they  were  intended  for  that  purpose.  The  word 
"required"  is  quite  significant,  and  we  think  quite  clearly  in- 
dicates that  the  intent  was  to  make  sure  that  the  application 
should  be  entirely  free  to  the  applicants  and  to  prevent  the 
coimty  judge  from  requiring  such  applicant  to  pay  anything 
in  order  to  secure  the  permit  If  this  view  be  correct,  it  fol- 
lows that  the  county  judge  was  entitled  to  his  per  diem  com- 
pensation from  the  county  for  time  actually  engaged  in  con- 
sidering applications  for  child  labor  permits  at  the  time  of 
the  passage  of  the  act  giving  his  court  civil  jurisdiction. 

It  is  true  that  there  have  been  considerable  changes  made 
in  the  child  labor  laws,  and  they  have  been  amplified  so  as 
to  include  other  occupations  and  cover  children  under  sixteen 
years  of  age,  by  ch.  274,  Laws  of  1899,  ch.  182,  Laws  of 
1901,  and  ch.  349,  Laws  of  1903,  and  it  is  also  true  that  a 
number  of  other  officers  may  now  grant  permits ;  but,  after 
all,  the  proceeding  before  the  county  judge  has  remained  sub- 
stantially the  same  proceeding  that  it  was  in  1895,  namely, 
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a  proceeding  to  determine  whether  in  the  judgment  of  the 
county  judge  a  minor  under  a  certain  age  should  be  permitted 
to  labor  for  others^  and,  if  so,  under  what  restrictions  and 
conditions.  From  this  conclusion  it  follows  that  the  plaintiff 
was  entitled  to  be  allowed  a  per  diem  compensation  for  his 
services  in  examining  and  passing  upon  applications  for  such 
permits 

In  making  up  his  account  the  plaintiff  made  it  on  the  basis 
that  six  hours  constituted  a  day's  work,  and  then  proceeded 
to  charge  for  his  time  spent  in  hearing  each  application  at 
the  rate  of  ei^ty-three  cents  an  hour  for  the  time  actually 
occupied.  In  most  cases  the  charge  was  for  a  single  hour, 
but  in  some  cases  it  was  for  an  hour  and  a  half.  The  court 
found  that  the  plaintiff  actually  consumed  the  amounts  of 
time  stated  in  his  bill  in  performing  the  services  charged 
for,  and  there  is  no  exception  to  the  finding,  nor  is  the  evi- 
dence preserved  by  bill  of  exceptions;  hence  the  finding 
is  conclusive.  While  no  attack  was  made  by  appellant  upon 
this  method  of  splitting  up  a  day  and  making  charges  by  the 
hour  upon  the  basis  of  a  day  of  six  hours,  our  attention  has 
been  directed  to  the  matter,  and  it  seems  that  the  question  of 
the  correctness  of  this  method  may  properly  be  considered. 

It  has  sometimes  been  held  that,  under  statutes  allowing  a 
per  diem  compensation  to  officers  for  certain  services,  a  day 
could  not  be  split  up,  and  that  the  officer  was  entitled  to  a 
full  day's  pay  if  any  time  was  occupied  in  the  service,  al- 
though the  whole  day  was  not  consumed.  Smith  v.  Jefferson 
Co.  10  Colo.  17,  13  Pac.  917.  We  are  not  inclined,  however, 
to  give  this  construction  to  the  law  before  us.  The  words 
''for  each  day  he  shall  be  actually  engaged'*  in  the  matter 
seem  to  us  clearly  indicative  of  the  intention  only  to  allow 
for  the  time  actually  consumed.  This  construction  necessi- 
tates a  splitting  up  of  days  and  a  charge  by  the  hour,  and  a 
charge  by  the  hour  necessitates  the  establishment  of  some 
arbitrary  number  of  hours  as  a  day's  work.     In  this  case  six 


Digitized  by 


Google 


358         SUPREME  COURT  OF  WISCONSIN.      [Dec. 
Eopcyznski  t.  State,  137  Wis.  358. 

hours  was  considered  a  day^s  work,  and  no  contention  is 
made  that  a  longer  time  should  have  been  fixed.  In  the  ab- 
sence of  any  error  assigned  or  argued  upon  the  point,  we  do 
not  feel  required  to  consider  or  determine  the  question  of  the 
proper  length  of  the  judicial  day,  and  this  decision  is  not  to 
be  considered  as  committing  the  court  in  any  way  upon  lihe 
question.  No  objection  being  made  by  the  defendant,  we 
simply  pass  the  question.  It  appears,  however,  that  on  May 
3l8t  he  charged  $6.23  for  seven  and  one-half  hours'  work, 
and  on  June  1st  $11.22  for  thirteen  and  one-half  hours. 
These  charges  cannot  be  approved.  The  statutory  charge  is 
limited  to  $5  per  day,  and  this  means  a  calendar  day.  He 
could  not,  by  working  over  hours,  entitle  himself  to  more  than 
the  per  diem  allowance  for  any  one  calendar  day.  Northern 
r.  Co.  V.  Snyder,  113  Wis.  616,  89  N.  W.  460.  These 
items,  therefore,  must  each  be  reduced  to  the  sum  of  $5. 
This  results  in  a  reduction  of  the  claim  in  the  sum  of  $7.45. 
By  the  Court, — ^The  judgment  is  modified  by  deducting 
therefrom  $7.45,  and  as  so  modified  is  affirmed,  with  costs 
to  respondent 


KopcYZNSKi,  Plaintiff  in  error,  vs.  Thb  State,  Defendant 

in  error. 

Deceinl)er  1 — December  15,  1908* 

Criminal  Vxto  and  practice:  Arson:  Nature  of  offense:  Dtoellings:  Per- 
sons liable:  Husband  and  wife:  Indictment  and  information: 
Allegations  of  Oicnership:  Status  of  title  to  property:  Mate- 
riality. 

1.  The  offense  of  burning  the  dwelUng  house  of  another,  covered  by 

sec.  4399,  Stats.  (1898),  is  the  same  as  that  of  such  burning 
by  common  law. 

2.  The  offense  of  burning  the  dwelling  house  of  another  relates  to 

the  security  of  the  habitation,  not  to  that  of  property. 

3.  In  case  of  the  felonious  burning  of  the  dwelling  house  of  another, 

the  idea  is  that  the  house  of  such  other  is  his  to  occupy  as  a 
habitation,  regardless  of  the  title  to  the  property.  One  may  be 
guilty  by  burning  his  own  house,  when  it  is  the  dwelling  house 


Digitized  by 


Google 


16]  AUGUST  TERM,  1908.  359 

Kopcyznski  v.  State,  137  Wis.  358. 

of  another,  but  cannot  if  It  1b  his  own  habitation.  So  neither 
husband  nor  wife  can  be  guilty  of  such  offense  by  burning  the 
dwelling  house  which  they  Jointly  occupy  as  a  home,  regardless 
of  the  status  of  the  title. 

4.  In  charging  tlie  ofTense  of  burning  the  dwelling  house  of  another^ 
it  is  proper  to  allege  the  dwelling  house  to  be  that  of  him  who 
occupies  the  structure  as  a  habitation,  though  he  may  have  no 
property  right  therein. 

6.  The  rule  that  a  husband  or  wife  cannot  be,  under  any  circum- 
stances, properly  charged  with  the  oftense  of  burning  the 
dwelling  house  which  the  two  jointly  occupy  as  their  habita- 
tion, does  not  apply  where  it  is  the  habitation  of  but  one;  the 
other,  though  the  marital  relations  still  exist,  having  left  the 
same  to  reside  elsewhere. 

6.  In  the  case  last  suggested,  the  status  of  the  title  to  the  property 
is  immaterial,  except  as  it  may  bear  on  the  question  of  fact 
respecting  Joint  occupancy  of  the  property  burned  as  a  dwelling 
house. 

[Syllabus  by  Marstiall,  J.] 

Erboe  to  review  a  judgment  of  the  circuit  court  for  Mara- 
thon county:  W.  C.  Silvebthorn,  Circuit  Judge.     Affirmed, 

Plaintiff  in  error  was  charged  under  sec.  4399,  Stats. 
(1898),  with  burning  the  dwelling  house  of  Julia  Kopcyzn- 
ski, November  6,  1905,  no  person  being  lawfully  therein. 
The  cause  was  tried  on  a  plea  of  not  guilty.  There  was  evi- 
dence to  this  effect:  The  accused  at  the  time  of  the  occurrence 
was  the  lawful  husband  of  Julia  Kopcyznski.  They  had 
lived  on  the  farm  on  which  the  house  was  located  for  some 
twenty  years  before  they  separated  as  hereafter  stated. 
Some  time  in  1904  the  accused  deeded  the  farm  to  his  wife, 
she  then  giving  him  $500,  which  he  claimed  had  been  pre- 
viously given  to  her  by  him  for  safe-keeping,  but  which  she 
claimed  was  her  money.  Prior  to  the  time  the  farm  was  so 
deeded  the  parties  had  serious  trouble.  After  the  settlement, 
including  the  deeding  of  the  farm  and  payment  of  the 
money,  it  was  xmderstood  the  accused  could  stay  on  the  place 
so  long  as  he  behaved  himself.  About  a  year  thereafter 
trouble  conmienced  again  and  became  quite  serious.  He  was 
a  mason  and  accustomed  to  be  away  from  home  working  at  his 
trade  a  considerable  portion  of  his  tima     Shortly  before  the 
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fire  the  parties  had  trouble.  She  commenced  an  action  for  di- 
vorce and  he  left  home,  taking  substantially  all  his  personal 
belongings  with  him.  He  was  not  then  working  at  his  trade, 
lie  returned  November  2d,  apparently  for  the  purpose,  only, 
of  making  some  settlement  with  his  wife.  He  remained  in 
the  house  over  night,  Mrs.  Kopcyznski  sharing  her  bed  with 
him,  by  compulsion  as  she  claimed,  but  otherwise  as  he 
claimed.  He  left  the  next  morning,  but  soon  returned,  when 
she,  becoming  frightened  because  of  his  conduct,  went  away. 
November  3d  he  was  arrested  upon  the  complaint  of  his  wife 
for  assault.  He  did  not  stay  at  the  house  thereafter.  On  the 
night  of  the  5  th  and  6th  the  house  was  burned,  and  there  was 
evidence  tending  to  show  that  he  set  the  fire.  The  jury 
rendered  a  verdict  of  guilty. 

For  the  plaintiff  in  error  there  was  a  brief  by  Brown, 
Pradt,  Oenrich  &  Anderson,  and  oral  argument  by  F.  W. 
Genrich. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General  and  /.  E.  Messerschmidi,  assistant  attorney 
general,  and  oral  argument  by  Mr.  Messerschmidi. 

Maksiiall,  J.  It  is  conceded,  as  the  fact  is,  that — ^unless 
suggestions  hereafter  mentioned  should  be  approved,  giving 
to  the  words  of  the  written  law  a  different  signification  than 
the  same  words  have  commonly — the  offense  with  which  the 
accused  was  charged  is  the  same  as  the  common-law  offense 
of  felonious  burning  of  the  dwelling  house  of  another,  which 
relates  to  the  security  of  the  habitation  of  the  person  charac- 
terized as  "another"  regardless  of  the  location  of  the  title  to 
the  property.  The  idea  is  that  the  structure  burned,  in  any 
given  case,  is  the  property  of  the  person  named,  as  owner  to 
occupy  as  a  dwelling  house.  2  Bishop,  New  Grim.  Law, 
§  12.  So  it  has  been  commonly  held  that  one  cannot,  without 
some  written  law  to  the  contrary,  be  guilty  of  arson  by  burn- 
ing his  own  dwelling  house.  Neither  can  the  wife  or  hus- 
band, because  of  their  legal  identity  and  common  occupancy 
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of  the  home,  be  guilty  of  arson  by  burning  their  habitation, 
regardless  of  the  one  in  whom  the  title  rests.  McClain, 
Grim.  Law,  §  521.  So  it  has  been  supposed  to  be  sufficient, 
in  prosecuting  for  the  serious  violation  of  the  home  of  burn- 
ing it  under  circumstances  satisfying  the  essentials  of  arson, 
to  charge,  as  regards  the  property  destroyed,  that  it  is  the 
dwelling  house  of  the  one  who  happens  to  be  in  possession 
thereof  as  a  home,  and,  generally  speaking,  though  the  title 
be  in  the  person  who  sets  the  fire,  the  structure  not  being  his 
dwelling  place.  State  v.  Fish,  27  N.  J.  Law,  323 ;  Sullivan 
V.  State,  6  Stew.  &  P.  175 ;  Young  v.  Comm.  12  Bush,  243 ; 
People  V.  Wooley,  44  CaL  494;  Burger  v.  State,  34  Neb.  397; 
51  K  W.  1027;  May  v.  Staie,  85  Ala.  14,  6  South.  14; 
Avant  V.  State,  71  Miss.  78,  13  South.  881.  So  a  person 
may  be  charged  with  being  guilty  of  arson  by  burning  his  own 
house,  if  it  is  at  the  time  of  the  occurrence  the  home  of  his 
tenant  instead  of  himself.  Many  illustrations  might  be 
given,  but  there  is  no  need  thereof. 

The  assistant  attorney  general  contends  that  the  common- 
law  rule,  stated,  has  been  changed  by  the  written  law ;  that 
the  general  spirit  of  our  statutes  on  the  subject  of  felonious 
burning  and  other  subjects  indicates  that  the  legislative  pur- 
pose was  to  change  the  nature  of  the  particular  offense  to  one 
distinctively  against  property,  instead  of  against  the  security 
of  the  home.  Attention  is  called  to  the  fact  that  such  offense 
is  classified  in  the  statutes,  as  it  has  been  from  the  first,  with 
other  burnings  of  buildings,  and  criminal  violations  of  prop- 
erty rights,  under  the  head  of  "Offenses  Against  Property," 
and  that  it  is  expressly  provided  now  that  a  lessee  or  tenant 
of  a  dwelling  house,  who  violates  his  own  home  by  feloniously 
burning  it,  is  guilty  of  burning  the  dwelling  house  of  an- 
other. The  argument  is  not  without  merit,  though  it  is  the 
opinion  of  the  court  that  the  particular  invasion  of  the  com- 
mon-law rule,  while  retaining  the  set  phrase,  "dwelling  house 
of  another,"  indicates  a  legislative  intention  to  retain  the 
comimon-law  features  of  arson,  exoept  as  thus  changed. 
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Coimael  for  the  accused  combat  the  idea  that,  in  general, 
the  nature  of  the  act  of  felonious  burning  of  the  dwelling 
house  of  another  has  been  changed  by  the  written  law,  by 
pointing  to  the  statute  of  the  state  of  Michigan,  which  ante- 
dates ours  and  is  substantially  the  same,  word  for  word,  and 
by  which,  from  the  beginning,  the  particular  offense  was  also 
classified  with  offenses  against  property,  and  also  refers  to 
Snyder  v.  People,  26  Mich.  106,  construing  such  statute  and 
holding  the  offense  to  be  the  same  as  at  common  law  and  that, 
in  harmony  therewith,  "a  husband,  living  with  his  wife,  and 
having  a  rightful  possession,  lawfully  with  her,  of  a  dwelling 
house  which  she  owns  and  they  both  occupy,"  is  not  capable 
of  committing  the  crime  of  arson  by  burning  it  The  rea- 
soning in  such  case  seems  logical  and  the  result  reached 
sound. 

The  foregoing  conclusion  by  no  means  is  controlling  in 
favor  of  tie  accused  on  the  facts  of  this  case.  The  basis  for 
the  rule,  carefully  stated  by  the  Michigan  court,  and  by  it 
carefully  fenced  about,  is  now  absent.  In  saying  this  we  as- 
sume the  fact  to  be,  as  found  by  the  jury — and  upon  suffi- 
cient evidence,  in  our  opinion,  to  prevent  such  finding  from 
now  being  rightfully  disturbed, — ^that  the  accused  was  not 
living  with  Mrs.  Kopcyznski  at  the  time  of  the  wrongful  act; 
that  they  were  not  jointly  occupying  the  home,  but  that  it 
was  occupied  solely  by  her  as  her  habitation  and  that  of  her 
son.  As  the  assistant  attorney  general  suggests,  the  Michi- 
gan court  repudiated  any  intention  of  holding  that  under 
such  circumstances  the  offense  would  not  be  arson.  It  is  the 
opinion  of  the  court  that  such  is  the  offense.  There  is  no 
judicial  authority  to  the  contrary  brought  to  our  attention  or 
which  we  have  been  able  to  discover,  nor  any  reason  harmon- 
izing with  the  logic  of  the  common-law  rule  as  applied  to  the 
concurrence  of  facts  to  which  only  it  relates. 

The  result  is,  in  the  opinion  of  the  court,  a  married  man 
can  commit  the  crime  of  arson  by  burning  Xh^  home  of  his 
wife  with  whom  he  is  not  livings:  and  from  which  he  has  been 
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excluded,  or  excluded  himself,  and  the  question  of  in  whom 
the  title  to  the  property  rests,  at  least  unless  expressly  al- 
leged, is  immaterial  except  as  evidentiary,  with  other  circum- 
stances, bearing  on  the  question  of  dwelling  together  under 
the  same  roof  or  not,  at  the  time  of  tl^e  wrongful  act. 
By  the  Covai. — Judgment  is  aflirmed. 


Poole,  Respondent,  vs.  Tanitis,  Appellant 

October  2Jh-I>eceinher  18,  1908, 

Contracts:  Bpecific  performance:  Vendor  and  purchaser:  Lien:  2>if> 
position  of  cause  on  appeal:  Correction  of  judgment  of  appel- 
late  court, 

1.  Specific  performance  of  an  oral  agreement  for  a  mortgage  can- 

not be  enforced  where  there  is  failure  to  specify  any  time  when 
the  mortgage  was  to  mature  and  be  payable. 

2.  In  an  action  to  enforce  specific  performance  of  an  alleged  oral 

agreement  for  a  mortgage  to  secure  moneys  advanced  by  plaint- 
iff to  defendant,  where  there  could  be  no  such  relief  granted 
because  the  evidence  failed  to  establish  a  sufllciently  certain 
and  definite  contract  to  mortgage,  the  claim  sought  to  be  en- 
forced not  arising  out  of  a  transaction  between  vendor  and 
vendee  and  the  facts  clearly  negativing  such  a  relationship,  it 
Is  error  to  award  plaintiff  a  vendor's  lien. 

3.  In  such  case  under  the  evidence,  stated  in  the  opinion,  it  is  held 

that  plaintiff  is  entitled  to  a  Judgment  giving  her  an  equitable 
lien  on  the  premises  in  question  and  ordering  a  sale  thereof 
If  the  defendant  failed  to  satisfy  such  Judgment  by  payment 
of  the  amount  due  with  costs. 

4.  Where  on  appeal  the  Judgment  of  Ihe  lower  court  was  held  erro- 

neous because  it  awarded  a  vendor's  lien  instead  of  an  equi- 
table lien,  and  it  was  the  intention  of  the  appellate  court  to 
affirm  the  Judgment  because  there  was  no  material  difference 
In  the  legal  consequences  of  the  two  liens  and  hence  the  error 
was  not  prejudicial,  but  by  inadvertence  a  mandate  of  reversal 
•was  entered,  the  appellate  court,  of  its  own  motion,  corrects  the 
mandate  and  directs  entry  of  Judgment  of  afllrmance. 

Appeai.  from  a  judgment  of  the  county  court  of  Waukesha 
county:  M.  S.  Griswold,  Judge.     Affirmed, 
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Plaintiff  alleged  that  she  advanced  $900  to  the  defendant, 
her  son,  to  he  used  in  purchasing  a  lot  and  in  erecting  a 
homestead,  with  the  understanding  that  she  was  to  receive  a 
four  per  cent,  mortgage  therefor;  that  the  money  waa  ex- 
pended, $300  in  the  purchase  and  $600  with  other  moneys  in 
the  erection  of  a  house;  and  that  defendant  refuses  to  exe- 
-cute  the  mortgage.  She  prayed  specific  performance  and 
other  general  relief.  The  defendant  contended  that  the 
money  had  been  given  to  him  upon  his  promise  to  pay  four 
per  cent,  therefor  annually,  and  to  furnish  a  home  for  his 
mother  so  long  as  she  chose  to  remain  with  him.  Upon  the 
trial  the  finding  was  substantially  in  accord  with  plaintiff's 
claims,  but  the  court  found  that  the  terms  of  the  mortgage 
were  not  defined  by  the  agreement  In  lieu  of  decreeing 
specific  performance  of  the  alleged  agreement  the  court  ad- 
judged that  plaintiff  had  a  lien  upon  the  premises  for  $900 
and  interest  at  four  per  cent,  and  that  unless  the  same  should 
be  repaid  to  her  within  three  months  after  the  judgment  the 
premises  should  be  sold  to  realize  her  claim.  This  is  an  ap- 
peal from  this  judgment 

Eor  the  appellant  there  was  a  brief  by  Tvllar  &  Lockney, 
and  oral  argument  by  H.  C.  Lockney. 

For  the  respondent  there  was  a  brief  by  Frame  £  Black- 
stone,  and  oral  argument  by  H.  J.  Frame. 

The  following  opinion  was  filed  November  10,  1908 : 

SiEBECKER,  J.  The  court's  findings  upon  the  conflicting 
ovidence  of  the  parties  cannot  be  disturbed  as  being  against 
the  preponderance  of  the  testimony.  The  evidence  presented 
fully  sustains  the  court's  findings,  to  the  effect  that  there  was 
an  agreement  that  plaintiff  should  advance  the  money  to  de- 
fendant and  that  he  was  to  use  it  to  purchase  a  lot  and  in  the 
construction  of  a  house  thereon,  and  that  the  repayment  of 
the  sum  advanced  should  be  secured  by  the  house  and  lot. 
It  is  established  that  no  part  of  the  sum  so  advanced  to  def  end- 
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ant  has  been  repaid,  and  that  a  snflScient  demand  for  pay- 
ment has  been  made  and  that  payment  has  been  refused. 
While  plaintiff  by  her  complaint  demanded  the  specific  en- 
forcement of  an  oral  agreement  for  a  mortgage  on  the  prem- 
ises to  secure  this  advancement,  it  is  apparent  that  the  evi- 
dence did  not  establish  such  an  agreement  because  of  the  fail- 
ure of  the  parties  to  specify  any  time  when  the  mortgage  was 
to  mature  and  be  payable.  This  state  of  the  facts  failed  to 
establ'sh  a  sufficiently  certain  and  definite  contract  to  mort- 
gage the  premises,  and  hence  the  court  could  not  decree 
i4pecific  performance  of  it.  Biick  v.  Pond,  126  Wis.  882, 
105  N".  W.  909.  In  the  opinion  of  the  trial  court  the  allega- 
tions of  the  complaint  and  the  facts  proven  to  support  them 
entitled  plaintiff  to  recover  in  this  action  upon  the  ground 
that  the  plaintiff  under  the  agreement  made  by  the  parties 
was  to  have  a  lien  on  the  premises  for  the  sum  advanced  de- 
fendant for  the  purchase  of  the  lot  and  the  building  of  the 
house,  and  the  lien  so  agreed  upon  constituted  a  purchase- 
money  lien.  The  court  awarded  judgment  to  that  effect. 
There  is  no  contention  in  this  case  that  the  claim  sought  to 
be  enforced  arises  out  of  a  transaction  between  vendor  and 
vendee  and  the  facts  clearly  negative  such  a  relationship. 
Hence  the  judgment  of  the  trial  court  awarding  plaintiff  a 
vendor's  lien  is  not  well  founded.  Bartle  v,  Bartle,  132 
Wis.  392, 112  K  W.  471. 

However,  the  question  arises  whether  the  plaintiff  imder 
the  established  facts  is  not  entitled  to  the  relief  of  an  enforce- 
ment of  an  equitable  lien  upon  the  premises  for  the  sums  she 
contributed  to  the  purdiase  of  the  lot  and  the  building  of  the 
house  thereon,  in  view  of  the  fact  that  she  relied  on  the  agree- 
ment that  the  property  should  stand  as  security  for  the  money 
she  advanced  to  defendant  to  purchase  and  improve  the  lot, 
and  defendant's  refusal,  after  full  performance  of  the  agree- 
ment by  plaintiff,  to  so  secure  the  money  advanced.  It  is 
shown  that  the  money  was  advanced  by  the  mother  to  the 
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son  upon  the  understanding  that  its  repayment  should  be  se- 
cured by  a  lien  upon  the  premises,  though  the  agreement  es- 
tablished was  not  sufficiently  clear  and  definite  to  provide  for 
a  mortgage  security  which  she  prayed  should  be  specifically 
enforced.  It  is  also  plain  that  the  son,  through  this  arrange- 
ment and  the  confidential  relationship  between  himself  and 
his  mother,  obtained  the  money  from  her  to  acquire  this  prop- 
erty and  that  he  now  refuses  to  carry  out  the  agreement 
The  mother  having  advanced  the  money  on  the  faith  of  the 
son's  promise  and  the  defendant  having  used  it  for  the  ac- 
quisition of  the  property  gives  a  basis  for  the  interposition  of 
equity  to  secure  her  a  lien  on  the  property  and  to  enforce  re- 
payment out  of  it  of  the  sum  so  advanced  by  her.  Osgood 
V.  Osgood,  78  Mich.  290,  44  N.  W.  326 ;  Hughes  v.  Mvllaney, 
92  Minn.  486,  100  N.  W.  217;  Zcary  v.  Corvin,  181  N.  Y. 
222,  73  N.  E.  984. 

Plaintiff  is  entitled  to  judgment  giving  her  a  lien  on  the 
property  and  ordering  a  sale  of  the  premises  if  the  defendant 
fails  to  satisfy  the  judgment  by  payment  of  the  amount  due 
her,  with  costs. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded with  directions  to  award  judgment  upon  the  findings 
in  accord  with  this  opinion. 

The  following  opinion  was  filed  December  18,  1908 : 

Feb  Cijsiam.  It  was  not  intended  in  this  case  to  reverse 
the  judgment  of  the  trial  court,  but  simply  to  point  out  that 
the  plaintiff's  lien  was  not  a  purchase-money  lien,  as  denomi- 
nated by  the  trial  court,  but  an  equitable  lien  arising  from 
the  agreement  imder  which  the  money  was  advanced.  The 
intention  of  the  court,  after  pointing  out  this  distinction,  was 
to  affirm  the  judgment^  because,  in  the  situation  of  the  pres- 
ent case,  there  was  no  material  difference  in  the  legal  conse- 
quences of  the  two  liens,  and  hence  no  prejudicial  error.     By 
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inadvertence,  however,  a  mandate  of  reversal,  instead  of  af- 
firmance, was  entered,  and  the  court  now,  of  its  own  motion, 
corrects  the  error  and  directs  the  entry  of  the  judgment 
Vliich  was  intended. 

By  the  Court. — ^The  former  judgment  of  this  court  herein 
is  in  all  things  vacated  and  set  aside  and  the  judgment  of  the 
trial  court  is  a£Srmed« 


Habhtg,  Administrator,  Appellant,  vs.  Gbeat  Nobthxbv 
lUiLWAY  CoMPAiTY,  Bcspondent 

October  20,  ISO&'^anuary  5, 1909. 

Railroads:  Negligence:  Injuries  to  servants:  Defective  appliances: 
Contributory  negligence:  Failure  to  warn:  Statutes:  Questions 
for  jury:  Buffldency  of  evidence. 

1.  In  an  action  for  negligent  Injury  causing  death  of  a  servant  by 
heing  crushed  between  a  moving  freight  car  and  a  railroad 
platform  it  appeared,  among  other  things,  that  the  platform, 
conforming  to  the  curve  of  the  track,  was  about  twenty  inches 
from  the  ends  of  a  car  as  it  passed,  while  the  center  of  the 
car  was  about  five  and  one-half  inches  from  it;  that  the  plat- 
form was  so  located  that  it  provided  only  sufficient  space  be- 
tween moving  freight  cars  and  the  edge  of  the  platform  to  pre- 
vent contact  between  them;  that  it  was  not  designed  to  pro- 
vide a  working  space  at  this  point;  that  it  was  built  according 
to  the  common  method  of  building  such  freight  platforms;  and 
that  the  use  of  tbe  platform  for  the  purpose  of  loading  and  un- 
loading freight  was  best  served  by  locating  it  so  as  to  have 
as  small  a  space  as  possible  between  it  and  the  cars  on  the 
adjacent  track.  Nothing  was  shown  calling  for  a  different  con- 
struction of  the  platform  for  properly  conducting  such  part 
of  the  railroad  business,  and  it  was  not  shown  that  defendant 
was  negligent  in  so  constructing  the  platform.   Held: 

(1)  The  construction  of  the  platform  in  such  manner  that 
the  position  of  a  car  on  the  curve  left  an  open  space  between 
the  ends  of  the  car  and  the  edge  of  the  platform,  which  nat- 
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urally  might  invite  employees  to  occupy  such  space  and  lead 
them  to  believe  they  were  in  a  safe  place,  did  not  render  the 
appliance  defective  and  unsafe. 

(2)  The  fact  that  the  ends  of  the  car  In  passing  over  the 
curve  would  be  farther  away  from  the  platform  than  the  points 
between  the  ends  was  a  natural  condition  which  an  employee^ 
as  a  reasonably  intelligent  person,  must  be  presumed  to  know 
and  note,  and  omission  to  do  so  was  an  act  of  negligence. 

2.  In  an  action  for  negligent  injury  causing  death  of  a  servant  by 
being  crushed  between  a  moving  freight  car  and  a  railroad  plat- 
form, it  is  held  under  the  evidence  that  there  was  no  duty  on 
the  part  of  the  master  to  warn  the  servant  of  the  peril  com- 
plained of,  and  that  the  servant  was  guilty  of  negligence  in 
assuming  such  place  of  danger  to  perform  his  duty. 

8.  The  language  of  ch.  254,  Laws  of  1907,  "In  all  cases  under  this 
act  the  question  of  negligence  and  contributory  negligence  shall 
be  for  the  jury,"  in  no  way  affects  the  Judicial  power  of  the 
court  to  determine  the  legal  sufficiency  of  the  evidence  tending 
to  prove  the  fact  of  negligence  and  contributory  negligence. 

4.  Under  ch.  254,  Laws  of  1907,  providing  that  in  all  cases  under 
that  act  the  question  of  negligence  and  contributory  negligence 
shall  be  for  the  jury,  no  jury  question  can  arise  unless  the  court 
first  determines  that  the  evidence  adduced  legally  tends  to  prove 
such  negligence. 

6.  Where  the  trial  court  has  properly  determined  that  there  is  no 
evidence  tending  to  show  negligence  or  contributory  negligence 
there  is  no  question  of  fact  thereby  presented  to  be  resolved 
by  the  jury,  notwithstanding  the  language  of  ch.  254,  Laws  of 
1907,  requiring  in  all  cases  under  such  act  that  the  question  of 
negligence  and  contributory  negligence  shall  be  submitted  to 
the  jury. 


AppEAii  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.     Affirmed. 

This  is  an  action  for  damages  arising  out  of  the  death  of 
plaintiff's  intestate,  alleged  to  have  been  due  to  the  negligence 
of  the  defendant     The  complaint  alleges : 

"That  on  the  2d  day  of  July,  1907,  the  plaintiflPs  intestate^ 
J.  M.  Haring,  was  engaged  in  the  performance  of  his  duties 
as  a  switchman  for  the  defendant  in  its  said  yards  at  Su- 
perior, Wisconsin;  that  at  said  time  and  place  one  of  the 
defendant's  large  freight  cars  was  being  moved  and  pushed 
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upon  said  switch  track  by  the  side  of  said  platform  by  the 
defendant's  engineer  in  charge  of  one  of  its  locomotive  en- 
gines under  the  direction  of  its  switching  foreman,  and  that 
as  said  car  had  moved  a  short  distance  upon  said  track  by 
the  side  of  said  platform  and  was  about  to  be  brought  to  a 
standstill  so  as  to  be  stopped,  set,  and  blocked  there,  and  the 
engine  detached,  the  plaintiff's  intestate,  J.  M.  Haring,  in 
the  performance  of  his  duties  as  such  switehman,  passed  from 
the  side  of  said  switch  track  opposite  to  said  platform  by  the 
end  of  said  car,  across  said  track  and  between  said  car  and 
said  platform,  for  the  purpose  of  placing  a  block  under 
the  wheel  of  said  car  so  that  it  would  not  run  out  of  said 
switch  track  when  detached  from  said  engine,  and  that  when 
he  got  between  said  car  and  said  platform  he  was  caught  be- 
tween the  side  of  said  car  and  said  platform  and  then  and 
there  crushed  and  mortally  injured  to  such  an  extent  that  he 
died  as  the  result  of  such  injuries  on  said  July  2,  1907." 

The  accident  occurred  at  a  point  where  the  track  curved 
and  where  the  platform  was  constructed  on  a  curve  corre- 
sponding to  the  curve  of  the  track.  As  the  car  passed  around 
the  curve  the  ends  of  the  car  were  about  twenty  inches  from 
the  edge  of  the  platform ;  the  center  of  the  car  five  and  one- 
half  inches.  Plaintiff's  intestate  stepped  from  in  front  of 
the  approaching  car  into  the  open  space  between  the  end  of 
the  car  and  the  platform,  and  as  the  center  of  the  car  reached 
him  he  was  so  crushed  and  injured  that  death  resulted.  The 
car  was  about  to  stop,  and  the  deceased  was  ready  to  block  the 
car  and  prevent  its  moving  on  the  switch  track  beside  the 
platform.  The  deceased  was  working  as  a  member  of  a 
switching  crew,  consisting  of  an  engineer,  a  fireman,  a  switch 
foreman  who  had  charge  of  and  directed  the  work,  the  switch- 
man, and  the  deceased.  At  the  time  of  the  accident  deceased 
was  on  the  ground  opposite  the  platform,  while  the  other 
members  of  the  crew  were  backing  a  car  in  with  an  engine. 
The  other  switchman  was  on  the  engine  to  give  the  signal 
for  the  stopping  of  the  car.  This  could  be  given  from  either 
side  of  the  engine  to  the  engineer  or  the  fireman.  The  plat- 
VoL.  137  —  24 
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form  near  the  track  was  used  for  loading,  unloading,  and 
holding  freight,  and  was  built  practically  on  a  level  with  the 
floor  of  the  freight  cars  and  in  such  close  proximity  as  to  per- 
mit moving  light  freight  into  and  out  of  the  cars.  It  was 
not  designed  to  leave  working  space  between  the  platform  and 
the  car,  and  it  was  not  necessary  for  the  deceased  in  the  per- 
formance of  his  duties  to  step  into  this  space.  When  it  was 
free  from  obstruction  it  was  customary  to  work  on  the  en- 
gineer's side  of  the  switch  train,  but  the  other,  or  fireman's, 
side  was  used  when  appropriate.  Deceased's  duty  could 
properly  be  performed  on  the  fireman's  side  of  the  car,  which 
was  open  and  free  from  structures  and  well  adapted  for 
blocking  the  car.  It  appears  that  the  platform  is  built  as 
freight  platforms  are  commonly  built,  as  to  its  proximity  to 
the  track  and  its  height,  and  that  the  deceased,  by  stepping 
into  a  position  between  the  car  and  the  platform,  voluntarily 
chose  his  place  of  work.  Decedent  had  been  in  the  employ 
of  the  defendant  company  for  some  years,  performing  various 
services  which  brought  him  into  the  freight  yard  upon  and 
near  the  platform.  During  the  month  preceding  the  accident 
he  had  served  most  of  the  time  with  the  switching  crew, 
switching  freight  cars  in  the  yard  about  this  platform  and 
on  the  switch  tracks  adjacent  thereto. 

The  defense  alleged  contributory  negligence  on  the  part  of 
the  deceased  and  also  introduced  a  release  containing  th« 
following,  signed  by  the  father  of  the  deceased: 

"That,  in  consideration  of  said  employment  and  the  wages 
to  be  paid,  the  said  party  of  the  second,  part  does  hereby  re- 
lease said  company  from  all  claims,  damages,  or  loss  which 
may  accrue  to  him,  the  said  party  of  the  second  part,  grow- 
ing out  of  injuries  which  he,  the  said  minor,  may  receive 
while  in  the  service  of  said  company,  and  that  the  said  minor 
is  subject  to  the  employment  by  the  said  first  parly,  at  its 
pleasure,  and  that  the  said  minor  may  execute  a  full  release 
and  satisfaction  therefor  without  the  consent  of  said  parent 
or  guardian." 
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At  the  conclusion  of  plaintiff's  case  the  defendant  mo^ed 
for  a  nonsuit,  and  this  the  court  granted  on  the  following 
grounds; 

"(1)  That  plaintiff  has  failed  to  show  any  actionable  neg- 
ligence on  the  part  of  the  defendant;  (2)  that  if  actionable 
negligence  on  the  part  of  the  defendant  has  been  shown,  still 
the  court  must  say,  as  a  matter  of  law,  that  the  negligence  of 
the  deceased  was  greater  than  that  of  the  defendant  and  con- 
tributed in  a  greater  degree  to  produce  the  injury  complained 
of." 

This  is  an  appeal  from  the  judgment  granting  a  nonsuit 
The  cause  was  submitted  for  the  appellant  on  the  brief  of 

W.  P.  Crawford,  and  for  the  respondent  on  that  of  /.  A. 

Mvrphy  and  G.  H.  Crownhart. 

SiEBEOKEB,  J.  The  appellant  contends  that  the  trial  court 
erred  in  dismissing  the  complaint,  in  holding  that  the  evi- 
dence, as  matter  of  law,  showed  that  defendant  was  not  negli- 
gent, and  that  plaintiff  was  chargeable  with  contributory 
negligence.  It  is  urged  that  the  defendant  was  negligent  in 
not  providing  a  sufficient  working  space  between  aU  parts  of 
the  car  and  the  edge  of  the  freight  platform  along  the  curve 
adjacent  to  the  track.  The  proof  is  that  the  platform  is  so 
located  that  it  provides  only  sufficient  space  between  moving 
freight  cars  and  the  edge  of  the  platform  to  prevent  contact 
between  them,  and  that  it  was  not  designed  to  provide  a  work- 
ing space  at  this  point  It  is  also  shown  that  this  is  the  com- 
mon method  of  building  such  freight  platforms.  We  find 
nothing  in  the  case  calling  for  a  different  construction  of  this 
appliance  for  properly  conducting  this  part  of  the  railroad 
business.  Appellant  contends  that  the  case  of  Dorsey  v.  Phil- 
lips &  C.  C.  Co.  42  Wis.  583,  and  similar  cases  are  in  point  to 
show  that  it  was  negligence  not  to  leave  a  safe  working  space 
between  the  edge  of  the  platform  and  the  freight  cars  on  the 
adjacent  tracks.     These  cases  do  not  rule  this  one,  because  in 
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those  cases  the  servant  was  expected  to  occupy  the  unsafe  place 
in  the  performance  of  his  duty,  while  in  the  instant  case  the 
servant  was  not  required  to  perform  his  duties  where  he  was 
injured.  Its  use  as  a  platform  for  the  purpose  of  loading 
and  unloading  freight  was  best  served  by  locating  it  so  as  to 
have  as  small  a  space  as  possible  between  it  and  the  cars  on 
the  adjacent  tracks.  It  is  not  shown  that  the  company  was 
negligent  in  so  constructing  it.  It  is  contended  that  the  case 
of  Hemmingsen  v.  G.  &  N.  W.  JR.  Co.  134  Wis.  412,  114  N. 
W.  785,  is  on  aU-fours  with  and  rules  this  case.  An  exami- 
nation of  the  facts  of  that  case  discloses  that  the  platform 
was  near  the  side-track  at  a  manufacturing  plant,  used  very 
rarely;  that  there  was  a  space  between  the  cars  and  the 
edge  of  the  platform  of  from  eleven  inches  to  two  feet  or 
more;  that  the  platform  varied  in  height;  that  the  side-track 
near  it  was  not  used  much;  that  the  brakeman  in  that  case 
was  engaged  in  giving  signals  for  the  movement  of  the  en^ne 
and  cars  onto  the  track  near  the  platform ;  that  he  took  the 
position  between  the  car  and  the  platform  to  signal  on  the 
engineer's  side,  without  knowing  how  close  the  cars  came  to 
the  platform,  and  that  while  standing  in  the  open  space  be- 
tween the  car  and  the  platform  he  was  caught  by  a  project- 
ing handhold  and  injured.  The  c6urt  lays  stress  on  defend- 
ant's negligence  and  decedent's  contributory  negligence,  on 
the  fact  that  the  platform  and  track  were  rarely  used  by  the 
railway  company,  that  the  decedent  was  ignorant  of  the  dan- 
ger of  the  situation  in  view  of  the  opening  between  the  cars 
and  the  platform,  and  on  the  fact  that  the  trial  court  in  pass- 
ing on  these  questions  had  resolved  them  in  favor  of  the  in- 
jured party.  These  features  of  the  Hemmingsen  Case  dis- 
tinguish it  from  the  instant  one  in  a  number  of  material  re- 
spects, in  that  the  evidence  showed  negligence  on  the  part  of 
the  defendant  and  that  the  plaintiff  was  free  from  contribu- 
tory negligence,  and  in  that  the  trial  court  in  that  case  held 
that  the  evidence  called  for  submission  to  the  jury  of  the 
issues  of  negligence  and  contributory  negligence. 
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Appellant  claims  that  the  position  of  the  car  on  the  curve 
of  the  track  left  an  open  space  between  the  ends  of  the  car 
and  the  edge  of  the  platform,  and  that  this  would  naturally 
invite  employees  to  occupy  this  space  and  lead  them  to  be- 
lieve they  were  in  a  safe  place,  and  that  therefore  such  a 
construction  rendered  the  appliance  defective  and  unsafe. 
Nothing  unusual  or  extraordinary  results  from  a  car  passing 
over  a  curve  in  proximity  to  a  platform.  It  is  manifest  that 
this  was  an  appropriate  way  of  constructing  the  car  and  plat- 
form. The  fact  that  the  ends  of  the  car  in  passing  over  the 
curve  would  be  farther  away  from  the  platform  than  the 
points  between  the  ends  is  a  natural  condition  which  the  de- 
ceased, as  a  reasonably  intelligent  person,  must  be  presumed 
to  know  and  note,  and  his  omission  to  do  so  was  an  act  of 
n^ligence.  Tuttle  v.  D.,  0.  H.  &  M.  jB,  Co.  122  U.  S.  189, 
7  Sup.  Ct.  1166. 

It  is  also  urged  that  the  defendant  was  negligent  in  not 
warning  the  deceased  of  the  danger  incident  to  the  perform- 
ance of  his  duty  at  the  place  in  which  he  was  working.  This 
question  and  that  of  contributory  negligence  are  inseparably 
connected  under  the  facts  of  this  case.  It  appears  that  the 
deceased  was  about  twenty-one  years  of  age;  that  he  was 
fully  of  the  average  intelligence  of  men  of  that  age;  that  he 
had  several  years'  experience  in  the  railroad  business,  and 
that  he  had  observed  the  manner  of  conducting  the  freight- 
yard  switching  and  handling  of  freight  cars  in  proximity  to 
this  freight  platform.  It  is  shown  that  the  danger  com- 
plained of  was  an  open  and  obvious  one  to  persons  possessed 
of  ordinary  intelligence;  that  the  business  was  conducted  in 
the  manner  usual  in  railroad  operation;  that  the  deceased 
was  not  ordered  or  called  on  to  take  the  position  he  assumed ; 
that  a  safe  and  appropriate  place  on  the  side  of  the  car  oppo- 
site the  platform  was  provided  to  perform  his  duties,  and 
that  he  voluntarily  chose  this  place  of  danger  to  perform  his 
duty.  Under  these  circumstances  the  danger  cannot  be  held 
to  be  an  abnormal  or  extraordinary  one,  but  it  is  one  common 
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to  the  conduct  of  the  business  and  obvious  to  a  man  of  ordi- 
nary intelligence,  knowledge,  and  experience  while  in  the 
exercise  of  ordinary  care.  Under  these  circumstances  there 
was  no  duty  to  warn  deceased  of  the  peril  complained  of, 
and  he  was  guilty  of  negligence  in  assuming  this  place  of 
danger  to  perform  his  duty. 

The  plaintiff  contends  that  it  was  error,  in  the  light  of  the 
provisions  of  ch.  254,  Laws  of  1907  (sec  1816,  Stats.),  for 
the  trial  court  to  dismiss  the  complaint,  upon  the  grounds 
that  it  appeared  from  the  evidence,  as  matter  of  law,  that  the 
defendant  was  not  negligent  as  charged,  and  that  plaintiff's 
intestate  was  guilty  of  contributory  negligence.  It  is 
claimed  that  the  case  should  have  been  submitted  to  the  jury, 
because  this  act  provides:  ''In  all  cases  under  this  act  the 
question  of  negligence  and  contributory  negligence  shall  be 
for  the  jury."  It  is  argued  that  this  case  is  one  of  negli- 
gence and  contributory  negligence,  that  it  is  embraced  in  tliis 
act,  and  hence  that  those  questions  could  only  be  determined 
by  the  jury.  The  effect  of  this  provision  of  the  act  has  been 
fully  considered  in  the  case  of  Kiley  v.  C,  M.  &  8t  P.  jR. 
Go.  138  Wis. y  119  K  W.  809,  and  it  requires  no  fur- 
ther discussion  at  this  time.  It  is  there  determined  that 
this  provision  of  the  act  in  no  way  affects  the  judicial  power 
of  the  court  to  determine  the  legal  suflBlciency  of  the  evidence 
tending  to  prove  the  fact  of  negligence  and  contributory  neg- 
ligence, and  that  no  jury  question  can  arise  unless  the  court 
first  determine  that  the  evidence  adduced  legally  tends  to 
prove  these  facts.  Since  the  trial  court  properly  determined 
that  there  was  no  evidence  tending  to  show  negligence,  there 
was  no  question  of  fact  to  be  resolved  by  the  jury. 

The  court  properly  awarded  judgment  dismissing  the  con^ 
plaint 

By  the  Court. — Judgment  affirmed,  f 
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'Hoj.UANy  Beepondent^  vs.  Lueok^  Appellant 

December  15,  1908— January  5,  1909. 

Garnishment:  Effect  as  between  garnishee  and  third  persons:  Judg- 
ment: Res  adjudicata:  Dismissal  of  appeal  from  justice*s  court: 
Effect. 

1.  In  an  action  by  the  plaintiff,  assignee  of  a  nonnegotiable  note, 
the  defendant  pleaded  payment  under  a  judgment  of  a  Justice 
of  the  peace  in  an  action  wherein  defendant  was  summoned  as 
garnishee.  In  that  action,  while  defendant  as  such  garnishee 
was  present  in  court,  the  deposition  of  such  assignee  was  put 
in  evidence,  wherein  such  assignee  testified  that  he  claimed  to 
own  the  note.  Defendant  took  no  steps  to  notify  the  assignee 
of  the  garnishment  action,  and  failed  to  proceed  as  provided  in 
sec  3723^,  Stats.  (1S98),  to  bring  the  assignee  into  the  gar- 
nishment suit  and  thus  protect  himself  against  double  liability. 
Held: 

(1)  Payment  of  the  Judgment  in  the  garnishment  action  was 
no  defense  in  the  instant  action. 

(2)  The  proof  was  sufficient  prima  facie  to  establish  notice 
of  the  assignment  of  the  note. 

^  A  Judgment  of  dismissal,  "without  prejudice  to  the  plaintiffs 
right  to  bring  another  action,"  of  an  action  regularly  before 
the  circuit  court  on  appeal  from  a  Justice's  Judgment  (whether 
the  order  of  dismissal  was  regular  or  not),  left  no  Judgment 
in  the  Justice's  court,  and  constituted  no  bar  to  a  subsequent 
action. 

8.  Such  Judgment  of  dismissal,  if  erroneous,  constituted  error  with- 
in the  Jurisdiction  of  the  circuit  court. 

Appeax  from  a  judgment  of  the  circuit  court  for  Clark 
county:  James  O'Neill,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  a  judgment  in  favor  of  the  plaint- 
iff and  against  the  defendant  on  two  promissory  notes,  one 
for  $126  and  the  other  for  $53.52.  The  action  was  brought 
in  justice's  court,  where  judgment  was  rendered  in  favor  of 
the  defendant,  and  upon  appeal  to  the  circuit  court  a  verdict 
was  directed  in  favor  of  the  plaintiff  subject  to  the  opinion  of 
the  court  upon  questions  of  law.     It  was  stipulated  that  any 


Digitized  by 


Google 


37«         SUPREME  COUET  OF  WISCONSIN.      [Jan. 
Holman  v.  Lueck,  137  Wis.  375. 

questions  of  fact  arising  might  be  decided  by  the  court  with- 
out a  jury.  The  court,  after  having  the  case  under  advise- 
ment for  a  considerable  time,  rendered  judgment  in  favor  of 
the  plaintiff  and  against  the  defendant  for  the  amount  of  the 
notes,  $213,  damages,  and  costs  taxed  at  $36.77.  The  two 
notes  were  similar  in  form,  made  by  defendant  Charles 
Lueck,  and  contained  the  provision  authorizing  confession  of 
judgment  at  any  time  after  date  before  or  after  due,  were 
nonnegotiable,  and  payable  to  Charles  F.  Daebel  or  order. 
The  claim  of  the  plaintiff  is  that  the  notes  were  for  a  valu- 
able consideration  transferred  to  him.  The  defense  to  this 
action  was  that  defendant  had  paid  the  notes  under  former 
garnishments  in  two  suits  against  Daebel,  payee,  brought  by 
one  Radke,  and  in  which  defendant  here  was  garnished; 
and  also  a  former  judgment  pleaded  in  bar  in  the  instant 
action,  which  judgment  was  rendered  in  a  prior  action  be- 
tween the  parties  to  this  action  originally  commenced  in  jus- 
tice's court  and  judgment  rendered  for  the  defendant,  and 
appeal  taken  to  the  circuit  court,  where  the  action  was  dis- 
missed without  prejudice  to  the  plaintiff's  right  to  bring  an- 
other action.  , 

For  the  appellant  there  was  a  brief  signed  by  Marsh  & 
Schoengarth,  and  oral  argument  by  8.  M.  Marsh. 

For  the  respondent  there  was  a  brief  by  Ryan,  Merton 
&  Newbury  and  Homer  8.  Clark,  and  oral  argument  by 
E,  Merton. 

Kebwin,  J.  The  appellant  contends  (1)  that  the  plaint- 
iff's cause  of  action  was  barred  by  payment  under  orders  of 
the  court  in  the  garnishee  proceedings;  and  (2)  that  judg- 
ment in  former  action  between  the  same  parties  to  this  action 
is  a  bar. 

1.  Under  the  first  contention  it  appears  from  the  record 
that  two  actions  were  commenced  in  justice's  court  by  one 
Radke  against  Daebel,  payee  named  in  the  notes  here  in 
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suit^  one  in  September,  1903,  and  the  other  in  April,  1904, 
and  the  defendant  in  this  action  garnished  in  said  actions. 
Such  proceedings  were  had  that  judgment  was  rendered 
against  the  defendant  Daebel  in  said  actions,  and  orders  en- 
tered requiring  the  defendant  here  to  pay  the  amount  of  his 
indebtedness  on  said  notes  into  justice's  court  in  satisfaction 
of  said  judgments.  The  money  was  paid  into  the  justice's 
court  in  compliance  with  the  orders.  The  question  arises 
whether  the  payment  by  defendant  Lueck  under  the  former 
garnishee  proceedings  is  a  defense  to  the  instant  action,  and 
this  question  turns  upon  whether  the  defendant  Lueck  had 
notice  that  the  present  plaintiff,  Holman,  claimed  to  own  the 
notes.  It  is  insisted  on  the  part  of  the  appellant  that  there 
is  no  proof  of  notice  to  defendant  Lueck,  In  the  first  garni- 
shee action  brought  in  justice's  court  before  referred  to,  the 
Commercial  State  Bank  as  well  as  defendant  Lueck  was 
garnished.  On  the  return  day  of  the  garnishee  summons 
the  bank  appeared  by  its  attorney  and  Lueck  appeared  in 
person.  The  case  was  adjourned  for  three  weeks,  and  on 
the  adjourned  day  the  bank  appeared  by  its  attorney,  and 
Lueck  appeared  in  person  and  made  oral  answer.  The  bank 
also  answered  by  way  of  general  denial.  During  the  pro- 
ceedings on  the  adjourned  day  the  depositions  of  Charles 
Daebel,  Mr.  Holman,  and  Mrs.  John  Schafer  were  put  in 
evidence  by  the  bank.  The  contents  of  these  depositions  dis- 
closed the  fact  that  Holm/in,  plaintiff  here,  claimed  the  notes 
in  suit  The  present  suit  was  commenced  in  justice's  court 
after  the  Radke  garnishee  proceedings  where  judgment  went 
for  defendant,  and  on  appeal  to  the  circuit  court  judgment 
was  given  for  the  plaintiff  upon  the  two  notes.  In  the  Radke 
garnishee  action  the  defendant  Luech  took  no  steps  to  bring 
notice  to  Holman  of  the  Radke  garnishee,  and  failed  to  pro- 
ceed as  provided  by  sec.  37236,  Stats.  (1898),  to  bring  the 
defendant  Holm^an  into  the  Radke  garnishee  suits  and  thus 
protect  himself  against  double  liability.     So,  if  defendant 
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Lueck  had  notice  of  the  claim  of  plaintiff  Holman  in  time 
to  avail  himself  of  the  statutory  protection,  the  payment 
under  the  orders  in  the  Badke  garnishees  is  no  defense 
against  the  plaintiff  Holman.  Adams  v.  Filer,  7  Wis.  306 ; 
John  B.  Dams  L.  Co.  v.  First  Nat.  Bank,  84  Wis.  1,  54  K 
W.  108 ;  Frels  v.  Little  BlaeJc  F.  Mut.  Ins.  Go.  120  Wis.  590, 
98  K  W.  622.  The  court  below  held  that  defendant  had 
notioa  The  record  in  justice's  court  in  the  Radke  garnishee 
action  shows  that  Lueck  was  in  justice's  court  on  the  ad- 
journed day  and  was  put  upon  the  witness  stand  and  ex- 
amined respecting  the  pending  issue.  On  the  same  day  and, 
as  appears  from  the  justice's  docket,  at  or  about  the  same 
time  the  defendant  Lueck  was  examined,  the  depositions  of 
Daebel,  Holman,  and  Mrs.  Schaf  er  were  put  in  evidence,  and 
it  further  appears  that  the  $125  was  in  possession  of  the 
bank,  garnishee.  The  depositions  having  been  filed  with  the 
justice,  setting  forth  plaintiff's  claim  to  the  notes  on  the  ad- 
journed day,  and  at  or  about  the  time  Lueck  was  in  court  and 
being  examined,  we  think  the  evidence  sufficient  to  warrant 
the  court  below,  in  the  absence  of  any  showing  to  the  con- 
trary, in  finding  that  defendant  Lueck  had  notice  of  plaint- 
iff's claim  to  the  notes.  It  also  appears  that  no  denial  by  de- 
fendant was  made  of  notice.  If,  as  a  matter  of  fact,  he  had 
no  actual  notice  of  the  contents  of  the  depositions,  he  doubtless 
would  have  gone  upon  the  stand  and  so  testified.  We  think 
the  proof  was  sufficient  prima,  facie  to  establish  notioe. 
16  Cyc  1072;  John  B.  Davis  L.  Co.  v.  First  Nat.  Bank, 
supra. 

2.  Action  was  brought  in  justice's  court  on  the  notes  in 
suit.  Judgment  was  rendered  against  plaintiff  and  he  ap- 
pealed to  the  circuit  court  The  plaintiff  took  a  dismissal  in 
circuit  court,  and  obtained  an  order  of  dismissal  "without 
prejudice  to  the  plaintiff's  right  to  bring  another  acti<XL" 
Afterwards  the  present  action  was  commenced,  and  it  is  in- 
sisted that  the  former  judgment  of  dismissal  was  a  bar.     We 
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cannot  agree  with  appellant  in  this  contention.  The  circuit 
court  had  jurisdiction  on  appeal  of  the  parties  and  the  sub- 
ject matter,  and,  whether  the  order  of  dismissal  was  r^ular 
or  not  (a  point  we  do  not  decide),  it  is  clear  that  it  was 
within  the  jurisdiction  of  the  court  to  make  it.  The  whole 
ease  was  removed  from  the  justioe^s  court  by  the  appeal,  and 
the  action  was  in  the  circuit  court  for  all  purposes.  When 
the  action  was  dismissed  in  circuit  court  it  was  out  of  both 
courts,  justice's  and  circuit,  for  all  purposes.  There  never 
having  been  a  trial  on  the  merits  in  the  circuit  court,  where 
the  case  was  regularly  carried  by  appeal,  and  the  case  having 
been  dismissed  by  order  of  the  court  without  prejudice  to  tho 
plaintiffs  right  to  bring  another  action,  we  see  no  groimd  for 
holding  that  the  former  judgment  is  a  bar.  The  dismissal 
of  the  action  in  circuit  court  left  no  judgment  in  the  justice's 
court  But  it  is  argued  by  counsel  for  appellant  that  because 
no  affidavit  for  new  trial  was  filed  on  the  appeal  and  the  judg- 
ment not  exceeding  $15,  exclusive  of  costs,  the  appeal  could 
be  heard  only  on  the  original  papers  tinder  sees.  3767,  3768, 
Stats.  (1898),  and  therefore  the  circuit  court  could  not  dis- 
miss the  action,  but  must  proceed  to  dispose  of  it  in  the  man- 
ner provided  by  sec.  3769,  Stats.  (1898),  namely,  to  give 
judgment  according  to  the  weight  of  the  evidence  and  the 
justice  of  the  cause,  without  regard  to  errors  which  do  not 
affect  the  merits  and  without  regard  to  the  findings  of  the 
justice,  and  may  amend  pleadings,  render  an  affirmative 
judgment,  or  affirm  or  reverse  the  judgment  in  whole  or  in 
part,  either  as  to  damages  or  costs,  or  both,  as  to  any  of  the 
parties,  and  for  errors  of  law  or  fact. 

"  It  is  unnecessary  to  determine  upon  this  appeal  whether 
the  court  below  was  in  error  in  dismissing  the  action.  If 
error,  it  was  error  within  its  jurisdiction.  Counsel  for  ap- 
pellant seem  to  think  that  the  court  had  power  to  dismiss  the 
action,  and  that  the  wrong  conunitted  was  in  dismissing  it 
without  prejudice,  because,  the  case  being  before  the  circuit 
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court  for  revi-ew,  the  dismissal  operated  as  a  bar  to  any  sub- 
sequent action  upon  the  notes.  But  the  judgment  of  dismis- 
sal could  not  have  this  effect  The  justice's  judgment  was 
disposed  of  bj  the  appeal  and  dismissal  of  the  action,  and 
the  order  of  dismissal  superseded  the  justice's  judgment 
and  terminated  the  action.  The  court  had  jurisdiction  to 
render  a  judgment  and  dispose  of  the  case.  It  did  so,  and 
whether  the  judgment  was  right  or  wrong  it  was  no  bar  to 
the  present  action.  It  follows  that  the  judgment  below  was 
right  and  must  be  affirmed. 
By  the  Court. — ^The  judgment  is  affirmed* 


Olsoit,  Bespondent)  vs.  Town  of  Cubban  and  oiherSy  Ap- 
pellants. 
December  15,  1908— January  5, 1909, 

Highicays:  Establishment:  Award  of  dam^ages:  Jurisdiction  of  town 
board:  Equity:  Adequate  remedy:  Exclusive  remedy. 

1.  Even  though  the  order  of  the  to^n  board  laying  out  a  highway 

specifies  all  the  land  which  the  supervisors  consider  damaged, 
.   it  is  not  necessary  that  it  should  specify  all  adjacent  land  which 
the  board  do  not  consider  damaged  or  with  regard  to  which  the 
benefits  may  equal  the  damages. 

2.  Town  supervisors,  having  jurisdiction  to  decide  what  lands  were 

damaged  by  the  laying  out  of  a  highway,  decided  that  the  only 
damages  sustained  by  the  plaintifiC  by  reason  of  the  taking  of 
land  and  laying  out  of  the  highway  were  upon  one  of  two  forties 
of  plaintiff's  land.  Held,  if  the  town  board  were  in  error  in 
BO  doing,  that  it  was  error  within  their  jurisdiction,  which  re- 
sulted in  an  insufficient  allowance,  and  plaintiff's  remedy  was 
by  appeal  under  the  provisions  of  sec.  1285,  Stats.  (1898). 
^  In  such  case  plaintiff  is  not  entitled  to  equitable  relief,  not  be- 
cause he  had  an  adequate  remedy  at  law  within  the  ordinary 
meaning  of  that  expression,  but  upon  the  ground  that  the  statu- 
tory remedy,  in  cases  where  it  may  be  followed,  is  exclusive, 
and  that  a  court  of  equity  has  no  right  to  say  that  shall  not  be 
done  which  a  valid  statute  authorizes  to  be  done.    7 
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Appkal  from  a  judgment  of  the  circuit  court  for  Jackson 
county:  E.  Ray  Stevens,  Judge.     Reversed. 

The  appeal  is  from  a  judgment  perpetually  enjoining  the 
supervisors  of  the  town  of  Curran  from  opening  a  highway. 

B.  S.  Cowie,  for  the  appellants,  cited,  among  other  cases, 
State  ex  rel  Dosch  v.  Ryan,  127  Wis.  599, 106  N.  W.  1093 ; 
State  V.  Castle,  44  Wis.  670;  sees.  1270, 1285,  Stats.  (1898)  ; 
TaUman  v.  McCarty,  11  Wis.  401;  1  High,  Injunctions, 
§§  579,  582,  694;  State  ex  rel.  Jenkins  v.  HarUnd,  74  Wis. 
11,  41  K  W.  1060 ;  State  v.  Haas,  52  Wis.  407,  9  N.  W-  9 ; 
Buchner  v.  C,  M.  <6  N.  W.  B.  Co.  56  Wis.  403,  14  N.  W. 
273. 

G.  M.  Perry,  for  the  respondent,  among  other  references, 
cited  Norton  v.  PecTe,  3  Wis.  714;  State  ex  rel,  Andrews  v. 
OshJcosh,  84  Wis.  548,  54  N.  W.  1095 ;  Elliott,  Roads  & 
Streets  (2d  ed.)  §  194a;  OHh  v.  Milwaukee,  92  Wis.  230,  65 
N.  W.  1029;  Bigelow  v.  West  Wis.  B.  Co.  27  Wis.  478; 
Leonard  v.  Bogan,  20  Wis.  540;  1  Pom.  Eq.  Jur.  (2d  ed.) 
§  130;  Amis  v.  Myers,  16  How.  492 ;  State  ex  rel.  Augusta  v. 
Losby,  115  Wis.  57,  90  N.  W.  188 ;  Morris  v.  Ferguson,  14 
Wis.  26B. 

TiMUisr,  J.  This  case  is  brought  before  the  court  only 
upon  the  pleadings,  findings,  and  judgment  of  the  court  be- 
low. The  complaint  makes  very  broad  claims  of  error  and 
irregularity  in  the  proceedings  laying  out  the  highway,  but 
these  are  narrowed  down  by  the  findings,  and  the  question 
for  determination  here  is :  Are  the  findings  sufficient  to  sup- 
port a  judgment  enjoining  the  opening  of  the  highway  ? 

A  synopsis  of  the  findings  may  be  given  as  follows: 

"The  plaintiff  owned  the  northwest  quarter  of  the  south- 
west quarter  of  section  33  and  the  southeast  quarter  of  the 
southeast  quarter  of  section  32  adjoining,  and  a  parcel  of 
land  about  four  square  rods  in  area  in  the  southeast  comer  of 
the  northeast  quarter  of  the  southeast  quarter  of  said  section 
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32,  all  in  the  town  of  Cvrran,  The  projected  highway  is 
wholly  upon  and  crosses  the  northwest  quarter  of  tie  south- 
west quarter  of  section  33,  owned  by  the  plaintiff,  from  north 
to  ^outh  at  the  western  boundary  of  said  subdivision.  Ko 
part  of  the  highway  is  upon  any  part  of  plaintiff's  land  which 
is  situate  in  section  32.  All  of  plaintiff's  land  is  used  to- 
gether for  farm  purposes,  and  the  highway  divides  plaintiff's 
land  lying  in  section  33  from  his  land  lying  in  section  32. 
The  board  assessed  damages  upon  separate  parcels  or  govern- 
ment subdivisions  of  land  owned  by  the  person  to  whom  the 
damages  were  assessed.  The  only  damages  awarded  to 
plaintiff  by  the  board  were  assessed  upon  said  subdivision 
through  which  the  highway  was  run.  The  board  assessed 
no  damages  in  favor  of  the  plaintiff  upon  any  property  owned 
by  the  plaintiff  in  section  32.  The  board  did  not  determine 
whether  the  plaintiff  sustained  any  damages  from  the  laying 
out  of  said  highway  so  far  as  said  land  in  section  32  was  con- 
cerned.'' 

This  must  have  reference  to  the  order  awarding  damages 
for  the  taking,  incorporated  into  the  complaint,  from  which 
we  quote: 

*^e,  the  said  supervisors,  did,  at  the  time  of  making  said 
order,  assess  damages  which  such  ovniers  will  severally  sus- 
tain by  reason  of  the  laying  out  of  such  highway  through 
their  lands,  and,  having  taken  into  consideration  the  benefits 
which  each  owner  aforesaid  may  receive  thereby,  we  award 
such  damages  as  follows,  to  wit:  ...  To  John  Olson  and 
Charles  Olson  estate  on  N.  W.  J  of  S.  W.  i  section  33,  etc, 
wo  have  assessed  and  hereby  award  the  sum  of  $125  as  sudi 
damages." 

Sec  1285,  Stats.  (1898),  together  with  ch.  331,  Laves  of 
1901,  authorize  an  appeal  from  the  award  of  damages  either 
by  the  landowner  in  his  own  behalf  or  by  other  taxpayers  in 
behalf  of  the  tovm.  It  is  not  contended  that  the  supervisors 
were  without  jurisdiction  to  lay  out  the  highway  in  the  in- 
stant case,  but  merely  that  by  reason  of  the  form  of  the  award 
the  supervisors  did  not  consider  the  damage  to  the  lands  ad- 
jacent to  the  proposed  highway  and  lying  in  section  32. 
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We  are  not  disposed  to  acquiesce  in  this  narrow  construo- 
tion  of  the  terms  of  the  award.  The  highway  is  on  the  north- 
west quarter  of  the  southwest  quarter  of  section  33  and  that 
subdivision  was  properly  named  in  the  award,  and  perhaps, 
to  be  strictly  accurate,  the  award  should  specify  all  the  land 
which  the  supervisors  considered  damaged.  But,  even  if  we 
should  say  this  was  required,  it  cannot  be  that  they  must 
specify  all  adjacent  land  which  they  considered  not  damaged 
or  with  regard  to  which  the  benefits  may  equal  the  damages. 
The  result  is  that  the  supervisors,  having  jurisdiction  so  to 
decide,  did  decide  that  the  only  damages  sustained  by  the 
plaintiff  by  reason  of  the  taking  of  land  and  the  laying  out 
of  the  highway  were  upon  the  northwest  quarter  of  the  south- 
west quarter  of  section  33.  In  this  they  may  have  been  in 
error;  but  for  any  error  of  this  kind  within  their  jurisdic- 
tion which  results  in  an  insufiQcient  allowance,  the  plaintiff's 
remedy  is  by  appeal,  under  sec.  1285,  Stats.  (1898).  The 
findings  therefore  present  a  case  showing  that  the  plaintiff 
was  not  entitled  to  the  equitable  relief  awarded  by  the  circuit 
<50urt,  not  on  the  ground  that  he  has  an  adequate  remedy  at 
law  within  the  ordinary  meaning  of  that  expression,  but 
upon  the  ground  that  the  statutory  remedy,  in  cases  where 
it  may  be  followed,  is  exclusive^  and  that  a  court  of  equity 
has  no  right  to  say  that  shall  not  be  done  which  a  valid  stat- 
ute authorizes  to  be  done.  Stone  v.  Little  Yellow  D.  Diat, 
118  Wis.  388,  393,  95  K  W.  405. 

By  the  Covrt. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss 
the  complaint 


Digitized  by 


Google 


384         SUPKEME  COUKT  OF  WISCONSIN.      [Jan. 
Ck)wle8  V.  Neillsville,  137  Wis.  384. 


Cowi^ES^  Plaintiff  in  error,  vs.  City  of  Netllsville,  De- 
fendant in  error. 

Deceinher  iGt  190S— January  5, 1909, 

Criminal  law  and  practice:  Appeal  from  police  court:  Notice:  Miatalte 
in  title  of  action:  Jurisdiction  of  appellate  court. 

Sec.  4761,  StatB.  (1898),  providing  for  appeals  in  criminal  cases 
from  justices'  courts,  which  by  sec.  2,  ch.  190,  Laws  of  1889, 
governs  the  police  court  of  the  city  of  Neillsville,  provides  that 
the  appellant  shall  "give  said  justice  notice  thereof  in  writing 
within  twenty-four  hours."  In  an  action  in  such  police  court 
the  defendant  was  convicted  of  the  violation  of  a  city  ordinance 
and  by  mistake  entitled  the  action  in  his  notice  of  appeal  as 
"State  of  Wisconsin,"  plaintiff,  instead  of  "Caty  of  NeillsviUe." 
Held,  that  the  call  of  the  statute  was  satisfied  notwithstanding 
the  erroneous  title. 

Ebbob  to  review  a  judgment  of  the  circuit  court  for  Clark 
county:  James  O'Nedll,  Circuit  Judge.     Reversed. 

Merrill  Cowles  was  convicted  in  the  policQ  court  of  the 
city  of  NeiUsville  of  a  violation  of  a  city  ordinance  and  at- 
tempted to  appeal  therefrom  to  the  circuit  court  The  law 
governing  appeals  from  any  judgment  of  that  court  impos- 
ing a  fine,  penalty,  or  imprisonment  provides  that  appeak 
shall  be  taken  within  the  same  time  and  in  the  same  manner 
as  appeals  from  justices'  courts  in  criminal  actions.  Sea  2, 
ch.  190,  Laws  of  1889.  The  notice  of  appeal  was  given 
within  the  time  provided  by  law,  but  by  mistake  was  en- 
titled ''State  of  Wisconsin  v.  Merrill  Cowles'*  instead  of 
''CUy  of  Neillsville  v.  Merrill  Cowles.*'  The  notice  speci- 
fied the  judgment  appealed  from  as  the  judgment  "in 
this  action,"  but  described  it  correctly  in  all  other  respects. 
A  proper  recognizance,  as  required  by  sees.  4761,  4714,  Stats. 
(1898),  accompanied  the  notice,  which,  however,  was  not  en- 
titled, but  properly  described  the  oflFense  and  the  judgment. 
The  police  justice  immediately  noted  the  filing  of  the  notice 


Digitized  by 


Google 


5]  AUGUST  TEEM,  1908.  385 

Ck)wle6  Y.  NeillBville,  137  Wis.  384. 

and  recognizance  in  his  docket  and  made  due  return  to  the 
circuit  court  Upon  motion  the  appeal  was  dismissed  for 
lack  of  jurisdiction,  and  Cotvles  brings  his  writ  of  error  to  re- 
verse the  judgment 

Oeorge  L.  Jacques,  for  the  plaintiff  in  error 
Homer  G.  Clark,  for  the  defendant  in  error. 

WiNBLow,  C.  J.  The  defect  in  the  notioe  of  appeal,  which 
was  held  to  be  fatal,  was  that  the  state  was  named  as  the 
plaiutiff  instead  of  the  citj.  The  error  was  noticed  b j  no  one 
at  the  time  and  misled  no  ona  The  juatioe  knew  perfectly 
well  to  what  judgment  the  notice  was  in  fact  directed.  He 
made  entry  of  the  appeal,  accepted  the  recognieance,  and 
made  his  return  in  due  course  as  if  the  notice  were  perfect, 
as  in  fact  he  supposed  it  was.  The  offense  charged  was  the 
sale  of  intoxicating  liquor  to  a  minor,  which  is  an  offense 
against  the  laws  of  the  state  as  well  as  against  the  ordinances 
of  the  municipality,  and  hence  the  mistake  in  the  title  was  a 
very  natural  ona  The  question  whether  the  defect  was  of  so 
serious  a  diaracter  as  to  deprive  the  appellate  court  of  juris- 
diction must  depend  upon  the  construction  given  to  the  stat- 
ute which  prescribes  the  notioe  to  be  given,  viz.,  sec.  4761, 
Stats.  (1898).  This  section  provides  that  the  appellant 
shall  *'give  said  justice  notice  thereof  in  writing  within 
twenty-four  hours."  Counsel  have  referred  us  to  no  cases 
construing  this  section  and  we  have  found  none;  hence 
we  are  not  fettered  by  any  previous  adjudication  on  this 
subject.  In  support  of  the  ruling  of  the  trial  court,  reliance 
is  placed  upon  the  decisions  of  this  court  in  relation  to  no- 
tices of  appeal  in  civil  cases  banning  with  Widner  v.  Wood, 
19  Wis.  199.  The  civil  appeal  statute  (sec.  3754,  Stats. 
1898)  requires  the  appellant  to  make  and  present  to  the  jus- 
tice a  notice  of  appeal.  The  early  decisions  under  this  sec- 
tion, notably  Widner  v.  Wood,  supra,  and  Chvnnock  v.  Stev- 
ens, 23  Wis.  396,  laid  down  a  rigid  rule  of  nicety  with  regard 
Vol.  137  —  25 
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to  the  notice  of  appeal  which  hardly  accords  with  the  general 
principle  that  the  right  of  appeal  from  inferior  tribunals  is 
favored  in  the  law.  While  these  cases  have  not  been  over- 
ruled it  is  certainly  true  that  they  have  been  seldom  cited, 
and  in  the  more  recent  cases  the  rule  that  there  must  be 
strict  compliance  with  every  detail  of  the  statute  has  been 
much  encroached  upon,  and  the  more  sensible  rule  of  sub- 
stantial compliance  adopted  in  its  place.  Under  this  latter 
rule  it  seems  that  inaccuracy  or  mistake  in  the  description 
of  the  judgment  appealed  from  will  not  invalidate  the  no- 
tice, if,  notwithstanding  such  inaccuracy  or  mistake,  the 
judgment  intended  is  designated  with  reasonable  certainty. 
Schweppe  v.  Wellauer,  76  Wis.  19,  45  K  W.  17 ;  FHemark 
V.  Rosenkrans,  81  Wis.  359,  61  N.  W.  657 ;  Noall  v.  Halonen, 
84  Wis.  402,  64  K  W.  729;  Hender  v.  Ring,  90  Wis.  358, 
63  K  W.  282;  Patrick  v.  Baldwin,  109  Wis.  342,  85  K  W. 
214;  Ladd  v.  Witte,  116  Wis.  35,  92  N.  W.  365;  Wattawa 
V.  Jahnke,  116  Wis.  491,  93  N.  W.  547.  Under  this  more 
reasonable  doctrine  it  seems  at  least  doubtful  whether  the 
strict  rule  laid  down  in  Widner  v.  Wood  would  now  be  ad- 
hered to. 

However  this  may  be,  the  present  case  involves  the  con- 
struction of  an  entirely  different  statute,  which  does  not  re- 
quire the  making  and  presentation  of  a  notice  (carrying  the 
idea  of  a  somewhat  formal,  legal  document),  but  only  that 
the  appellant  shall  give  the  justice  notice  in  writing.  The 
appellant  is  to  give  the  justice  notice  in  writing  of  his  appeal. 
That  is  all.  Doubtless  it  was  not  expected  that  there  should 
be  great  formality  observed.  The  notice  must  be  given  at 
once,  and  not  at  any  time  within  twenty  days  as  in  civil 
cases.  The  defendant  might  often  be  obliged  to  prepare  it 
himself,  without  the  aid  of  counsel,  in  order  not  to  lose  his 
right  These  and  other  considerations  which  mi^t  be 
named  seem  to  preclude  the  idea  that  any  very  formal  docu- 
ment was  intended,  but  rather  that  there  should  be  given  to 
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the  justice  some  written  paper,  which,  though  informal,  suf- 
ficiently gave  knowledge  to  the  justice  that  an  appeal  was 
taken  and  in  what  case  it  was  taken.  Such  knowledge  was 
given  to  the  police  justice  in  the  present  case,  notwithstand- 
ing the  unnoticed  error  in  the  title  of  the  cause.  There  was 
evidently  no  doubt  or  uncertainty  in  his  mind  as  to  the  case 
in  which  the  appeal  was  taken.  Indeed,  the  body  of  the  no- 
tice gave  the  date  of  the  judgment,  its  amount,  and  its  pro- 
vision for  imprisonment  in  default  of  payment  in  exact 
terms,  so  that  it  could  not  be  mistaken  as  intended  to  apply 
to  any  other  case. 

Under  these  circumstances  we  hold  that  the  call  of  the 
statute  was  satisfied  notwithstanding  the  erroneous  title.  As 
matter  of  fact,  the  justice  received  notice  in  writing  from 
the  appellant  of  his  appeal  and  acted  upon  it 

By  the  Court. — ^Judgment  reversed,  and  action  remanded 
for  further  proceedings  according  to  law. 


Clemons,  Admiyiistrator,  Appellant,  vs.  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company,  Respond- 
ent 

December  ft,  1908-^anuary  5,  1909, 

Railroads:  Injuries  at  crossings:  Duty  of  traveler:  Diversion  of  at- 
tention: Looking  and  listening:  Excuses:  Appeal  and  error:  Re- 
view: Findings,  when  disturbed:  Contributory  negligence:  Stat- 
utes, 

1.  Mere  diversion  of  attention  will  not  justify  failure  of  a  person 

about  to  cross  a  railroad  track  upon  a  highway  to  seasonably 
look  and  listen  to  discover  presence  in  dangerous  proximity  of 
an  approaching  train.  Failure  to  see  such  train  and  keep  out 
of  its  pathway,  when  there  is  opportunity  for  doing  so,  is  only 
excusable  where  attention  is  Irresistibly  forced  to  something 
else. 

2.  The  conclusion  of  a  trial  court  respecting  sufficiency  of  evidence 

as  to  an  issue  of  fact  to  require  its  solution  by  the  jury  should 
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not  be  disturbed  upon  appeal  unless  It  appears,  clearlj*  that 
such  conclusion  was  wrong,  giving  due  weight  to  the  superior 
advantages  of  the  trial  court  for  understanding  the  situation. 

8.  The  presence  of  a  railway  track  Is  such  an  admonition  of  proba- 
bility of  danger  to  one  entering  thereon  that  nothing  ^ort  of 
physical  Impossibility  will  excuse  neglect  of  a  traveler  to  use 
his  senses  of  sight  and  hearing  to  discover  whether  a  train  is 
dangerously  near  or  not  before  entering  upon  such  track. 

4.  In  case  of  a  train  being  in  sight  and  coming  towards  a  highway 
crossing  of  a  railway  track,  as  a  traveler  approaches  intending 
to  make  the  cros^ng,  the  duty  to  look  and  listen  and  keep  out 
of  the  pathway  of  such  train  is  not  excused  by  any  regulation 
as  to  the  legal  rate  of  speed  of  trains. 

6.  Assumption  as  to  the  speed  of  a  moving  train  because  of  «  legal 
regulation  may  be  Indulged  in  when  the  train  is  not  in  sight 
but  not  otherwise. 

6.  Where  a  person  approaching  a  highway  crossing  of  a  railway 

traek  has  ample  opportunity  for  seeing  and  keeping  out  of  the 
pathway  of  a  oomlng  train  by  exercising  the  care  required  of 
him  in  respect  thereto  as  matter  of  law,  and  nevertheless  placea 
himself  in  such  pathway  and  is  killed,  leaving  no  eye-witness 
of  the  circumstances  thereof,  such  facts  unexplained  establisli. 
contributory  negligence  upon  the  doctrine  of  res  ipsa  loquitur, 

7.  Ch.  595,  Laws  of  1907,  as  to  contributory  negligence  in  certain 

cases,  does  not  apply  to  any  cause  of  action  existing  at  the 
time  of  its  enactment. 

[Syllabus  by  Mabbhaix,  J.] 

Afpeax  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  O'Neill,  Circuit  Judge.     A^irmed. 

Action  to  recover  damages  for  death  of  the  intestate, 
claimed  to  have  been  caused  by  actionable  negligence  of  de- 
fendant. 

Plaintiff's  claim  was  that  the  deceased,  a  boy  of  fourteen 
years  of  age,  while  in  the  exercise  of  ordinary  care,  riding  in 
.a  cutter  with  his  sister,  a  school  teacher,  whom  he  was  taking 
to  her  school,  the  cutter  being  drawn  by  a  single,  gentle  horse, 
journeying  on  the  highway  which  crossed  defendant's  track, 
was,  as  he  entered  upon  the  track,  run  into  by  one  of  defend- 
ant's passenger  trains,  going  at  a  great  rate  of  speed  and  with- 
out giving  any  signal  of  its  approach  by  the  sounding  of  the 
engine  bell  or  blowing  of  the  engine  whistle,  whereby  he  was 
instantly  killed.     The  answer  put  in  issue  all  allegations  as 
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to  defendant's  negligence  and  pleaded  contributory  negli- 
genca 

One  of  the  principal  oontroversies  on  the  eridence  was  as 
to  whether  the  deceased,  as  he  approached  the  railroad  cross- 
ing, had  ample  opportunity  to  see  or  hear,  or  both,  the  ap- 
proaching train  in  time  to  stop  his  horse  and  aroid  colliding 
with  the  train.  There  was  little  or  no  controversy  but  that 
he  had  such  opportunity  at  least  from  the  time  he  was  within 
100  feet  of  the  track  and  that  he  had  sneh  apportonily  there- 
of ^  eontintiously  until  he  was  at  the  point  of  danger,  unless 
his  horse  escaped  from  his  control  after  reaching  a  point 
sixty-six  feet  from  th#  track. 

The  jury  rendered  the  following  verdict: 

"(1)  Was  the  whistle  blown  eighty  rods  from  the  crossing 
where  the  collision  occurred  ?    A,  No. 

"(2)  At  what  rate  of  speed  was  the  train  moving  as  it 
approached  and  passed  over  the  crossing  where  the  collision 
<x5Cttrred  ?    A,  Forty  milea  per  hour. 

"(8)  Was  the  horse  running  away  beyond  control  from  a 
point  about  sixty-six  feet  from  the  crossing  until  the  colli- 
sion occurred?    A.  No. 

"(4)  If  you  answer  the  last  question  Tes,*  then  was  the 
fact  that  the  horse  was  so  running  away  beyond  control  the 
proximate  cause  of  the  accident!     A.  No. 

"(5)  Was  there  failure  to  exercise  ordinary  care  by  the 
defendant  railroad  company  in  the  manner  in  which  it  man- 
aged and  conducted  the  train  respecting  its  speed  and  whist- 
ling as  it  approached  and  passed  over  the  crossing  where  the 
eollision  occurred  ?    A.  Yes. 

"(6)  If  you  answer  the  last  question  *Yes,'  then  was  such 
failure  to  exercise  ordinary  care  the  proximate  cause  of  the 
injury  and  death  of  Charles  B.  Clemens  t     A.  Yea. 

"(7)  Did  any  want  of  ordinary  care  on  the  part  of  Charles 
B.  Clemens  contribute  to  produce  his  injury  i     A.  No. 

"(8)  In  case  the  court  shall  be  of  the  opinion  that  plaintiff 
is  entitled  to  recover,  at  what  sum  do  you  assess  his  damages  ? 
A.  3,250  dollars." 

The  court  on  motion  changed  the  answer  to  the  first  ques- 
tion from  "No"  to  "Yes"  and  made  a  like  change  as  to  the 
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seventh  question,  and  rendered  judgment  in  favor  of  the  de- 
fendant Exceptions  weye  duly  preserved  for  consideration 
in  case  of  appeal,  which  was  subsequently  taken  by  the  plaint- 
iff. 

W.  H.  Frawley  and  T,  F.  Frawley,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  James  B.  Sheean^ 
and  Bundy  &  WUcox,  and  oral  argument  by  22.  P.  Wilcox. 

Maeshai-l,  J.  The  first  matter  presented  is:  Did  the 
court  err  in  changing  the  answer  of  the  jury  to  the  first  ques- 
tion from  the  negative  to  the  affirmative?  We  pass  that  as 
immaterial  because  of  the  conclusions  reached  respecting 
other  questions. 

The  next  in  order  is :  Must  the  answer  of  the  jury  to  the 
third  question  be  imderstood  as  finding  that  the  horse  was 
imder  control  of  the  deceased  while  traveling  the  last  sixty- 
six  feet  before  reaching  the  point  of  collision,  so  that  he  might 
have  stopped  and  avoided  the  accident!  That,  it  seems, 
must  be  answered  in  the  affirmative.  The  evidence  shows 
there  was  a  studied  effort  by  appellant's  counsel  to  bring  the 
case  within  the  rule  of  Piper  v.  C,  M.  &  St,  P.  B.  Co.  77 
Wis.  247,  46  IT.  W.  165,  as  explained  and  limited  in  Guhl  v. 
Whitcomb,  109  Wis.  69,  86  N.  W.  142 ;  Havn  v.  C,  M.  &  St. 
P.  B.  Co.  135  Wis.  303,  116  K  W.  20;  SmUh  v.  C,  M.  & 
St  P.  B.  Co.  137  Wis.  97,  118  K  W.  638,  and  similar 
cases,  that  diversion  of  a  driver's  attention  will  not  justify 
failure  to  seasonably  look  and  listen  at  a  highway  crossing  of 
a  railroad  track  and  to  take  notice  of  the  dangerous  proximity 
of  a  train  if  one  is  in  plain  sight  or  hearing  and  avoid  getting 
in  its  way,  except  where  the  attention  is  irresistibly  forced  to 
something  else  so  as  to  deprive  such  driver  of  opportunity  to 
do  so.  To  do  that  evidence  of  a  circumstantial  character, 
there  being  no  direct  evidence  obtainable,  was  presented  to 
i7iaintain  that  during  the  sixty-six  feet  before  reaching  the 
<  "ossing,  not  momentarily  but  substantially  throughout,  the 
(V'opased  did  not  have  reasonable  opportimity  for  taking  no- 
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tice  of  the  coming  train.  The  learned  trial  court  brought  to 
the  attention  of  the  jury  all  the  evidence  on.  the  subject. 
Near  and  at  the  close  of  the  instructions  were  the  words : 

"You  should  not  find  that  the  horse  was  beyond  control 
and  unmanageable  if  it  momentarily  shied  or  jumped.  The 
inquiry  is  whether  the  horse  for  substantially  this  whole  space 
was  in  a  condition  of  runaway  beyond  control." 

Facing  that,  as  the  jury  must  have  done,  there  is  no  escap- 
ing the  conclusion  that  they  reached  the  decision  that  de- 
ceased during  the  space  of  four  rods,  the  distance  across  a 
common  highway,  might  have  stopped,  and  would  have  done 
so  and  avoided  the  collision,  had  he  tried.  We  cannot  do 
violence  to  the  language  of  question  and  answer  and  come  to 
a  different  conclusion,  as  the  learned  counsel  for  appellant 
would  have  us  do.  These  distressing  situations  draw  heavily 
upon  human  sympathy,  but  with  a  proper  appreciation  of  ju- 
dicial duty  and  with  a  proper  measure  of  courage  to  perform 
it  they  will  not  incline  the  mind  away  from  judgment  based 
on  reason. 

So  we  pass  to  the  next  question,  merely  noting  on  the  way 
manifest  confirmation  of  the  foregoing  contained  in  the 
fourth  finding,  to  the  effect  that  the  collision  between  the 
horse  and  the  railroad  train  is  not  attributable  to  the  horse 
being  beyond  the  control  of  the  driver. 

Such  next  question  is  this:  Did  the  court  err  in  changing 
the  negative  answer  as  to  whether  the  deceased  was  guilty  of 
contributory  negligence,  to  the  aflSrmative  ? 

In  considering  such  question,  rightly,  we  must  keep  in 
view  several  firmly  established  legal  principles.  First  in 
order  is  the  one  that  a  conclusion  of  a  trial  court,  respecting 
sufficiency  of  evidence  as  to  any  fact  in  issue  to  present  a 
jury  question,  should  not  be  disturbed  unless  it  appears  from 
the  record  to  be  clearly  wrong,  giving  due  weight  to  the  su- 
perior advantages  which  such  court  had  for  discovering  the 
truth.  Powell  v.  Ashland  I.  &  S,  Co,  98  Wis.  35,  Y3  K  W. 
.  6Y3 ;  BoJin  v.  Racine,  119  Wis.  341,  96  K  W.  813 ;  Lam  Yee 
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V.  State,  132  Wis.  527,  112  K  W.  426.  That  valuable  prin- 
ciple in  the  adminiAtration  of  justioe  is  the  dedding  factor 
in  situations  which  are  doubtful  from  an  examination  of  the 
record.  It  must  be  always  assumed  the  trial  court  paid  care- 
ful heed  to  the  trial  from  the  beginning  imtil  the  time  of  its 
judgment  being  invoked  as  to  there  being  reasonable  con- 
flicting inferences  from  evidence;  that  he  noted  the  deport- 
ment of  witnesses  and  was  appreciatively  alert  to  appearances 
and  incidents  in  the  trial,  not  transferable  to  the  written  his- 
tory thereof,  but  helpful  in  arriving  at  correct  judgment. 
And  further  he  assumed  that  in  reaching  the  decision  the 
elementary  principle  was  in  mind  and  given  due  weight,  that 
unless  evidence  aa  to  an  issue  is  so  obviously  one  way  as  to 
leave  no  room  for  unbiased  minds  to  reascmably  reach  a  con- 
dusion  out  of  harmony  therewith,  it  is  for  the  jury.  PoweU 
Vv  Ashkmd  I.  S  8.  Co.,  suprcL 

Kext  in  order  is  the  principle  that  a  railroad  track  is  such 
an  admonition  of  danger  that  he  who  approaches  it  at  a  high- 
way crossing  with  knowledge  thereof,  intending  to  cross  the 
same,  must  use  his  senses  of  sight  and  hearing  to  discover 
whether  there  is  any  reasonable  probability  of  his  placing 
himself  in  dangerous  proximity  to  a  moving  train  if  he  pro- 
ceeds ;  that  he  is  not  only  bound  to  look  and  listen  to  discover 
whether  a  train  is  dangerously  near  or  not,  but  is  bound  to 
make  the  discovery  of  one  if  there  be  such  plainly  visible,  or 
plainly  within  hearing,  and  to  use  his  senses  in  that  regard 
at  the  last  opportunity  before  going  upon  the  track,  and  that 
niiere  diversion  of  attention  will  not  excuse  nonperformance 
of  these  duties. 

The  rule  above  stated  has  been  laid  down  concisely  and 
in  unmistakable  language  many  times  in  recent  years,  as  for 
instances : 

In  Goldmann  t\  Milwaukee  E.  B.  &  L.  Co.  123  Wis.  168, 
lOlK  W.  386: 

"Due  care  in  approaching  a  railway  track  can  be  satisfied 
only  by  the  full  use  of  the  senses  of  sight  and  hearing  at  the 
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last  moment  of  opportunity  before  passing  the  line  between 
safety  and  periL" 

In  Ovhl  V.  Whitcomb,  109  Wis.  69,  Y5,  86  K  W.  142, 144: 

^'All  exception  to  the  duty  to  look  and  listen  at  a  railway 
•crossing  resulting  from  a  diversion  of  attention  has  been  re- 
pudiated by  this  court  except  in  cases  where  the  attention  is 
so  irresistibly  forced  to  something  else  as  to  deprive  the  trav- 
eler of  the  oppoFtunity  to  perform  that  duty/* 

Again  in  tlie  same  case: 

"The  known  presence  of  a  railway  track  is  itself  notice  of 
the  momentary  peril  of  a  pajssing  train  at  all  times,  and  the 
duty  to  look  and  listen  is  not  relaxed  by  any  opportunity  for 
theorizing  or  difference  of  opinion  as  to  whether  a  train  is  or 
is  not  likely  to  pass.  Observation,  not  logic,  ig  the  proper 
precaution." 

And  further  in  Marshall  v.  0.  B.  <6  W.  B.  Co.  125  Wis. 
D6, 103N.  W.  250: 

"The  presence  of  a  raihray  track  is  such  an- admonition  of 
the  probability  of  danger  to  one  entering  thereon,  that  noth- 
ing but  physical  impossibility  will  excuse  his  neglect  to  use 
his  senses  of  sight  and  hearing  to  discover  whether  a  train  is 
dangerously  near  or  not,  before  so  doing.  A  person  is  not 
only  bound  to  look  and  listen  for  such  a  train  before  entering 
upon  a  railway  traci,  but  is  bound  to  hear*  and  see  one,  if 
there  is  sudi,  and  reasonable  attention  to  the  matter  will  en- 
able him  to  do  so,  and  if  he  attempts  to  cross  the  track  in 
violation  of  such  duty  or  in  the  face  of  danger  after  discover- 
ing it,  he  takes  in  his  own  hands  the  entire  responsibility  for 
Tvhat  may  follow  as  to  injuries  to  himself,  though  produced 
in  part  by  negligent  conduct  of  the  railway  trainmen.  One 
-cannot  reasonably  expect  the  law  to  hold  others  responsible 
for  his  personal  safety,  as  regards  their  mere  negligence,  if 
he  sees  fit  to  disregard  such  safety  himself." 

l^ext  in  order  is  the  rule  that  one  in  approaching  a  railway 
track  is  not  excused  from  the  duty  to  look  and  listen  for  a 
train  and  to  regulate  his  course  accordingly,  because  of  any 
r^ulation  as  to  the  speed  of  trains,  nor  warranted  in  acting 
upon  judgment  as  to  the  probability  of  time  it  will  take  such 
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train  to  reach  the  crossing  if  it  is  not  coming  at  an  excessive 
rate,  in  case  of  its  being  in  sight,  and  if  running  at  such  rate 
it  is  likely  to  reach  the  crossing  before  one  could  safely  pass^ 
over  the  same ;  that  one  must  assume,  as  within  probabilities^ 
that  a  train  may  be  running  at  greater  than  the  legal  rate. 
Schneider  v.  C,  M.  &  8t.  P.  B.  Co.  99  Wis.  378,  386,  Y5  N. 
W.  169 ;  Vant  v.  C.  &  N.  W.  B.  Co.  101  Wis.  363,  368,  77 
jSr.  W.  713 ;  Ooldmanai  v.  Milwaukee  E.  B.  S  L.  Co.  123 
Wis..  168,  101  K  W.  384. 

^'Assumptions  as  to  the  speed  of  moving  trains  in  citiea 
may  be  indulged  when  they  are  not  in  sight,  but  cannot  be  re- 
lied upon  by  travelers  who  have  a  plain  view  of  the  coming 
train." 

A  further  important  prindple  is  this :  While  contributory 
negligence  must  be  affirmatively  established  by  the  defendant 
when  not  disclosed  by  the  plaintiff's  evidence,  that  does  not 
preclude  its  establishment  because  of  the  imperiled  person 
having  been  killed  leaving  no  eye-witness  of  the  event  The 
duty  to  look  and  listen  and  to  see  or  hear  a  train  in  plain 
sight  or  hearing  and  to  keep  out  of  its  pathway  is  such  that 
in  case  of  failure  to  do  so,  in  absence  of  evidence  to  the  con- 
trary, a  presumption  of  due  care  is  displaced  by  the  presump- 
tion of  negligent  failure  to  discover  the  danger  or  negligent 
effort  to  cross  the  track  in  face  of  danger.  Oroesbeck  v.  C, 
M.  &  St  P.  R.  Co.  93  Wis.  506,  67  K  W.  1120;  Koester  v. 
C.  <&  N.  W.  R.  Co.  106  Wis.  460,  82  K  W.  295 ;  BucJemasfer 
V.  C.  &  N.  W.  R.  Co.  108  Wis.  353,  357,  84  K  W.  845; 
WatermoUn  v.  Fox  River  E.  B.  &  P.  Co.  110  Wis.  153,  85 
K.  W.  663 ;  Vllman  v.  C.  &  N.  W.  R.  Co.  112  Wis.  150, 164^ 
88  K  W.  41. 

Without  suggesting  that  Winstardey  v.  C,  M.  &  St.  P.  R^ 
Co.  72  Wis.  375,  39  N.  W.  856,  upon  which  counsel  most 
rely  as  to  this  branch  of  the  case,  was,  in  view  of  the  peculiar 
facts  there  disclosed,  improperly  decided,  we  may  well  say 
in  passing  that  some  things  said  in  the  opinion  are  quite  out 
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of  harmony  with  the  decisions  of  this  court  during  the  last 
twenty  years,  and  with  rules  of  law  firmly  established  by  such 
decisions,  and  we  may  say,  in  the  same  connection,  out  of 
harmony  with  decisions  made  prior  thereto  by  this  court  and 
decisions  generally  in  other  jurisdictions. 

In  Haetsch  v.  C.  &  N.  W.  B.  Co.  87  Wis.  304,  58  K  W. 
393,  the  facts  were  so  like  those  in  the  Winstanley  Case  as 
to  confirm  what  wo  have  said.  The  learned  justice  who 
wrote  the  opinion  in  one  wrote  the  opinion  in  the  other.  The 
facts  in  the  later  case  were  very  much  like  those  in  the  one 
at  hand.  Plaintiff  relied  upon  want  of  any  direct  evidence 
as  to  the  conduct  of  the  deceased  immediately  before  the  hap- 
pening of  the  accident.  Speaking  to  the  situation  the  court 
said: 

"We  have  these  positive  and  material  facts:  (1)  That  the 
deceased  could  have  seen  the  train  approaching  if  he  had 
looked,  or  could  have  heard  it  if  he  had  listened,  before  he 
came  upon  the  crossing.  (2)  He  came  upon  the  crossing  and 
was  killed  by  the  train.  (3)  The  presumption  in  favor  of 
life  is  that  he  came  upon  the  crossing  without  seeing  the 
train  or  knowing  that  it  was  so  near.  Therefore,  he  did  not 
look  or  listen,  and  therein  he  was  negligent.  If  he  did  look, 
and  saw  the  train  approaching  and  so  near  the  crossing,  and 
then  drove  and  ran  his  horse,  supposing  that  he  could  pass 
the  crossing  ahead  of  the  train,  as  seems  quite  plausible,  he 
was  grossly  negligent  These  facts,  clearly  established  by 
the  evidence,  are  conclusive  of  the  want  of  common  care  of 
the  deceased  that  contributed  to  his  death.  Under  the  same 
circumstances,  if  a  plaintiff  should  testify  in  his  o\vn  case  of 
injury,  that  he  did  look  and  listen  before  driving  upon  the 
crossing,  we  would  say,  as  the  supreme  court  of  Pennsyl- 
vania said  in  Myers  v.  B.  &  0.  B.  Co.  160  Pa.  St  386,  24 
Atl.  747,  'that  it  is  trifling  with  justice  to  permit  a  jury  to 
find  that  it  is  true.'  That  the  deceased  did  look  and  did  not 
see  the  train  was  a  natural  and  physical  impossibility.'^ 

It  is  not  infrequent  in  a  case  of  this  sort  where  death,  or 
unconsciousness  terminating  in  death,  was  instantaneous, 
leaving  no  one  to  tell  how  it  occurred,  that  the  personal  repre- 
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tentative,  pinning  his  faith  to  the  rule  that  contributory  n^ 
ligence  must  be  affirmatively  established  and  absence  of  di- 
rect evidence  of  the  fact  in  issue^  confidently  challenges  de- 
fendant to  prove  his  case  and  with  no  less  confidence  urges 
here  affirmance  or  reversal  according  to  his  interest,  not  ap- 
preciating that  res  ipsa  loqaitwr  applies  to  such  a  situation, 
when  the  facts  indicate  that  had  the  deceased  done  those 
things  which  he  was  in  duly  bound  to  do  or  take  the  risk  of 
failure,  the  accident  would  not  have  happened,  the  result 
establishes  negligence. 

The  foregoing  principle  applies  with  more  than  ordinary 
force  in  this  case  in  view  of  the  verity  that  there  was  nothing 
interfering  with  capacity  of  the  driver  to  stop  bis  horse  at  a 
safe  distance  from  the  track  and  the  fact  that  the  trial  judge, 
for  a  better  understanding  of  the  evidence,  with  the  jury  took 
a  careful  view  of  the  physical  situation. 

In  determining  the  question  of  whether  the  trial  court  cor- 
rectly decided  that  contributory  negligence  as  matter  of  law 
appeared  from  the  evidence,  there  seems  to  be  left  only  the 
subsidiary  question  of  whether  the  presence  of  the  train  in 
close  proximity  to  the  crossing  would  have  been  known  to  the 
deceased  had  he  used  his  senses  as  he  should  have  done  for 
that  purpose.  That  he  was  perfectly  familiar  wiUi  the 
crossing  and  with  the  fact  that  he  was  about  on  the  time  for 
a  train  to  arrive ;  that  he  was  driving  a  gentle  horse,  not  in- 
clined to  go  fast  unless  urged  to  do  so;  that  he  was  rather 
above  than  below  the  average  in  intelligence  for  a  boy  of  his 
years ;  and  that  he  ought  to  have  known  and  did  Imow  of  the 
dangers  incident  to  crossing  a  railroad  track,  appear  so  satis- 
factorily as  not  to  be  open  to  doubt  for  a  moment  He  not 
only  must  have  known,  as  indicated,  independently  of  any 
special  cautionary  admonishment,  but  he  was  carefully  ad- 
monished on  the  subject,  as  the  evidence  shows,  before  start- 
ing out  on  the  particular  journey.  There  are  these  further 
unquestionable  facts:  The  railroad  track  was  nearly  level 
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for  a  distance  of  over  cme  third  of  a  mile  from  the  crossing^ 
in  the  direction  from  which  the  train  was  doming.     There 
was  ample  opportunity  to  turn  from  the  road  at  a  point 
eighty-one  feet  from  the  crossing  when  the  train  must  have 
been  in  plain  sight  and  hearing.     The  accident  happened  in 
the  early  morning  hours.     The  .headlight  of  the  engine  was 
burning  as  were  the  lights  in  the  coaches.     It  was  foggy  and 
misty  80  as  to  somewhat  obscure  the  rays  of  the  headlight,, 
but  the  evidence  is  all  one  way  that  it  cast  its  rays  over  and 
upon  the  highway  while  the  deceased  was  a  considerable  dis- 
tance from  the  crossing,  and  that  the  train  was  plainly  yisible 
from  the  time  he  was  some  over  100  feet  therefrom  until  the 
fatal  event  occurred.     The  physical  situation  in  these  regards 
appears  from  the  evidence  beyond  any  manner  of  doubt,  and 
the  finding  aa  to  the  speed  of  the  train  and  the  evidence  of 
the  speed  the  deceased  was  going  before  reaching  a  point 
sixty-six  feet  from  the  crossing  and  thereafter  shows  that  at 
such  point  the  train  could  not  have  been  more  than  about  450 
feet  from  the  crossing  nor  more  than  about  400  feet  from 
him,  and  that  the  view  was  then,  as  it  had  been  for  some  fifty 
feet  or  more  further  ba<^  unobstructed  in  the  direction  from 
which  the  train  was  coming  for  some  over  2,000  feet.     At 
the  particular  point  the  whole  train  must  have  been  in  full 
view,  the  rays  of  the  headlight  illuminating  the  crossing  and 
vicinity  thereof.     The  on-rushing  train  with  the  engine  bell 
sounding,  so  short  a  distance  away,  with  neither  wind  nor 
other  material  interference  with  the  transmission  of  sound, 
must  have  been,  on  that  still  January  morning,  so  conspicu- 
ous to  the  eye  and  so  obvious  to  the  ear  that  its  presence 
must  have  been  known  to  the  deceased  had  he  paid  any  at- 
tention whatever  to  the  matter.     Moreover,  it  is  hard  to 
conceive  how  he  could  have  well  avoided  knowing  of  it 
Why  did  he  not  stop  when  the  slightest  regard  for  his  per- 
sonal safety  and  that  of  his  sister  demanded  it  ?     In  view  of 
this  picture,  by  no  means  overdrawn  it  is  thought,  and  the 
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undisputed  and  indisputable  finding  of  the  jury  as  to  the 
horse  being  under  control,  can  there  be  any  other  rational  so- 
lution of  the  matter  than  that  the  unfortunate  but  reckless 
boy  with  his  companion  challenged  the  train  in  a  race  for  the 
crossing,  resulting  in  the  instantaneous  passing  of  the  two 
young  and  valuable  lives  beyond  the  impenetrable  veil  of 
eternity  ?  We  cannot  see  any.  All  the  incidents,  of  which 
there  are  many — ^we  have  not  related  them  all, — confirm  it 
and  none  throw  doubt  upon  it.  The  location  of  the  dead 
boy  and  girl,  and  of  the  cutter  and  harness  and  the  condition 
of  each  immediately  after  the  lamentable  event,  show  that  the 
horse  must  have  reached  the  near  rail  at  about  the  instant 
the  front  of  the  engine  passed.  The  fact  that  a  neighbor 
who  passed  over  the  crossing  shortly  before  the  deceased 
reached  it,  speeded  up  his  horse  to  get  seasonably  across, 
showing  that  haste  on  his  part  was  supposed  to  be  required  to 
get  safely  over,  and  indications  that  as  he  speeded  his  horse 
the  deceased  did  likewise,  but  by  reason  of  diflference  in  the 
character  of  their  horses  and  conveyances  the  deceased  could 
not  make  the  time-  of  the  one  aheadj  these  and  other  things 
that  might  be  referred  to,  lead  irresistibly  to  the  conclusion 
we  have  reached. 

In  view  of  the  foregoing  stated  principles,  undisputed  evi- 
dence, and  findings  it  needs  no  further  discussion  to  demon- 
strate that  the  trial  court's  decision  must  stand.  The  jury, 
on  the  undisputed  evidence  as  to  opportunity  for  the  deceased 
to  see  and  hear  the  approaching  train  while  he  was  more  than 
100  feet  from  the  crossing  and  throughout  the  entire  course 
thereafter  up  to  the  fatal  events  might  well  have  been  in- 
structed that  if  they  found  as  to  the  third  question  in  the 
negative  to  find  as  to  the  second  in  the  affirmative. 

The  result  of  the  submission  evidences,  in  a  most  striking 
way,  the  importance  of  the  special-verdict  law,  properly  ap- 
plied, in  the  administration  of  justice.  The  jury  passed 
upon  the  third  question,  doubtless  carefully  regardful  of  all 
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the  evidence  bearing  thereon.  The  effect  o£  the  finding  in 
the  ultimate  was  to  them  in  obscurity.  When  they  came  to 
the  seventh  question  they  appreciated  its  importance,  and 
■doubtless  from  the  best  of  motives,  as  regards  right  in  the 
abstract,  but  without  apprehending  clearly  legal  principles, 
which  the  court  endeavored  to  clearly  give  them,  reached  a 
conclusion,  which  in  view  of  the  answer  to  the  third  question 
.and  the  undisputed  evidence  is  indefensible. 

"Pity  'tis  'tis  true"  that  in  these  cases  which  take  such 
-strong  hold  of  human  sympathies,  juries  sometimes,  uncon- 
sciously probably,  are  irresistibly  so  swung  away  from  the 
safe  legal  anchorage  that  they  fail  to  rise  to  the  level  required 
in  the  discharge  of  such  onerous  and  important  duties. 
Hence  the  great  importance  of  the  legal  effect  of  each  special 
finding  being,  for  their  protection  and  the  ends  of  justice  as 
well,  obscured  from  their  view  as  much  as  practicable. 

We  have  now  discussed  directly,  or  incidentally,  every  im- 
portant matter  on  this  appeal.  Much  of  the  brief  of  counsel 
for  appellant  is  taken  up  in  discussing  minor  questions  passed 
upon  by  the  jury  adversely  to  appellant,  in  deciding  major 
<juestions,  in  regard  to  which  their  decision  is  not  challenged. 
Manifestly,  we  need  not  heed  what  is  said  in  that  field. 

Complaint  is  made  because  the  court  did  not  permit  appel- 
lant to  introduce  evidence  of  experiments  respecting  oppor- 
tunity for  seeing  a  train  coming  as  the  one  in  question  did  by 
a  person  traveling  as  the  deceased  traveled.  If  that  were 
«rror  it  was  harmless,  since  the  physical  situation  beyond 
Toom  for  reasonable  controversy  was  as  before  indicated. 
Had  the  witnesses  who  were  tendered  testified  out  of  harmony 
therewith  it  could  not  rightly  have  produced  a  different  re- 
sult than  the  one  reached.  It  is  a  mistake  to  suppose  that 
such  a  situation  can  be  thrown  into  doubt  so  as  to  carry  the 
'question  to  a  jury  by  evidence  from  the  mouths  of  witnesses. 
Such  evidence  is  not  of  sufficient  weight  to  turn  the  scales 
•even  from  a  perfect  balance.     With  an  intelligent  jury  bent 
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upon  performing  its  duty  it  tends  rather  to  strengthen  than 
to  impair  the  adversary's  case.  As  suggested  in  effect  in 
Haetsch  v.  C.  &  N.  W.  B.  Go.  87  Wis.  304,  68  N.  W.  393,  it 
would  be  trifling  with  justice  to  permit  a  jury  to  find  contrary 
to  the  evident  physical  fact,  even  if  the  person  imperiled  were 
present  to  testify  and  he  or  any  number  of  witnesees  im- 
l>eached  it  by  their  words. 

The  su^estion  is  made  that  the  defense  of  contributory 
negligence  in  such  a  case  as  this  was  abrogated  by  6L  595,. 
Laws  of  1907.  It  is  sufficient  to  say  on  that  subj'ect  that  the 
rights  of  the  parties  were  fixed  before  passage  of  that  law. 
They  could  not  in  any  event  be  varied  by  it  Moreover, 
there  is  nothing  in  the  enactment  indicating  a  l^slative  pur- 
I)Ose  to  make  it  retroactive.  The  cases  cited  by  counsel  at 
this  point  do  not  have  any  bearing  thereon.  Counsel  fail  to 
distinguish  between  rights  and  mere  remedies.  This  belongs 
to  the  former.  When  rights  become  vested,  having  certain 
characteristics,  among  them  a  remedial  feature  essentially 
forming  a  part  thereof,  not  a  mere  remedy,  they  cannot  be- 
changed  even  as  to  such  feature  without  impairing  the  ri^t 
itself.  The  remedial  element  in  such  a  case  is  inseparable  ' 
from  the  right  of  which  it  forms  a  part  and  so  is  und^  con- 
stitutional protection  as  regards  property  rights.  Peninsular 
L.  &  C.  Works  V.  Union  0.  &  P.  Co.  100  Wis.  488,  76  N.  W. 
359 ;  Hammel  v.  Caimes,  129  Wis.  125,  107  N.  W.  1089. 
So  the  conclusion  must  be  that  the  judgment  complained  of 
is  right. 

The  loss  to  the  surviving  relatives  by  the  untimely  death  of 
appellant's  intestate  and  his  sister  and  the  still  greater  loss  to 
tlie  public  by  the  destruction  of  the  two  young  lives  must  be 
charged  up  to  offerings  on  the  altar  of  our  modem  conditions 
with  its  peculiar  dangers,  its  duties,  its  responsibilities,  and 
its  infirmities.  Rules  of  law  cannot  be  changed  by  the 
court  and  adapted  to  the  exigencies  of  particular  cases  how- 
ever distressing  they  may  be.     With  indifference  to  results,. 
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except  as  seriousness  thereof  may  stimulate  greater  care, 
established  principles  must  be  applied  as  tlie  infallible  test  of 
what  is  right  and  what  is  wrong  in  the  legal  aspect  Whether 
the  law  as  we  find  it  is  as  we  would  have  it  to  be  if  we  were 
permitted  to  make  it,  instead  of  being  mere  instrumentalities 
to  apply  it,  is  immaterial.  Our  responsibility  begins  when 
we  are  invoked  for  its  application.  It  ends  when  we  apply 
it  as  we  find  it  The  grade  of  fidelity  with  which  that  duty 
is  performed  is  to  be  measured  by  the  vigor  and  courage  with 
which  we  labor  in  our  own  special  field,  leaving  the  responsi- 
bility for  changing  the  law  to  the  department  of  goarermaent 
in  which  the  constitution  has  lodged  it  This  is  Baid  in  pass- 
ing without  purpose  to  suggest  doubt  as  to  whether  what  is, 
as  regards  the  law,  is  right,  so  far  as  practicable,  fvem  the 
standpoint  of  right  in  the  abstract 
By  (he  Cowrt. — ^The  judgment  is  aflBrmed. 


BKATTir,  Plaintiff  in  error,  vs.  Campbsix,  Defendant  in  error. 

Dtoemher  f7,  X998-^anuary  5,  1909. 

Supervisory  power  of  circuit  courts:  Correction  of  fustic^ 8  docket: 
'Mandamus:  Admission  of  dlleffations  of  petition  by  msfion  to 
quash:  Functions  of  writ:  Other  adequate  remedy:  Bufftciency 
of  petition. 

1.  If  a  Justice  of  the  peace  makes  Incorrect  entries  in  his  docket, 

the  circuit  court.  In  the  exercise  of  its  supervisory  control,  has 
the  power  by  mandamus  to  compel  him  to  make  the  true  entries 
according  to  the  real  facts. 

2.  On  mandamus  to  compel  a  justice  of  the  peace  to  correct  the  en- 

tries in  his  docket  the  petition  stated,  among  other  thtnge,  that 
such  docket  falsely  recited  that  a  case  against  petitioner  was 
called  at  9  o'clock,  the  hour  to  which  the  case  had  been  ad- 
journed, that  the  justice  and  plaintiff's  counsel  then  appeared, 
and  that  defendant  appeared  but  oftered  no  evidence,  whereas 
in  fact  the  justice  and  plaintiffs  attorney  failed  to  appear 
during  petitioner's  presence  at  the  office  of  the  justice  from 
8  o'clock  to  10:20  o'clock.    Held,  that  the  allegations  of  the 
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petition  stood  admitted  by  a  motion  to  quash  the  writ  for  the 
reason  that  the  facts  stated  were  not  sufficient  to  entitle  peti- 
tioner to  relief,  and  it  was  therefore  error  to  quash  the  writ  on 
the  ground  that  the  docket  entries  Imported  verity  and  could 
not  be  contradicted  and  corrected  in  such  proceeding. 

3.  A  writ  of  mandamus  cannot  be  employed  to  perform  the  func- 

tions of  appeal  or  writ  of  error. 

4.  A  writ  of  mandamus  will  not  be  awarded  for  relief  from  the  ac- 

tion of  inferior  courts,  unless  it  be  clearly  shown  that  such  a 
court  has  violated  a  plain  duty,  that  such  violation  of  duty  has 
produced  a  substantial  injury  to  the  petitioner  for  which  he  has 
no  other  adequate  remedy  in  the  law,  and  that  he  will  be  sub- 
jected to  an  injustice  In  the  law  unless  such  relief  is  awarded. 
6.  On  mandamus  to  correct  the  docket  entries  of  a  justice  of  the 
peace,  the  facts  stated  In  the  petition  did  not  clearly  inform  the 
court  that  the  petitioner  was  not  indebted  for  the  amount  of 
the  judgment,  exclusive  of  costs  and  disbursements,  to  the  par- 
ties shown  by  such  docket  entries  to  have  recovered  judgment 
It  was  alleged,  as  grounds  of  Incorrectness  of  the  docket  entries, 
that  petitioner  appeared  at  the  office  of  the  justice  at  the  hour 
to  which  the  case  had  been  adjourned  and  set  for  trial,  that  he 
remained  there  for  one  hour  and  twenty  minutes,  and  that 
neither  the  justice  nor  plaintiff's  attorney  appeared  during  that 
time  to  proceed  with  the  case.    Held: 

(1)  The  loss  of  jurisdiction  by  the  justice  depending  upon 
the  certainty  with  which  the  time  of  day  was  observed  and  In- 
volving a  variation  of  twenty  minutes,  such  slight  difference  in 
time  could  not  be  received  as  a  clear  and  certain  fact,  in  the 
light  of  common  knowledge  respecting  the  liability  of  mistake 
in  observing  the  time  of  day. 

(2)  The  circumstances  alleged  as  tending  to  show  loss  of 
jurisdiction  and  the  falsity  of  the  docket  entries,  surrounded 
by  such  uncertainty,  did  not  present  such  a  clear  case  of  fact 
as  called  upon  the  court  to  award  the  extraordinary  remedy  of 
mandamus, 

(3)  The  uncertainty  in  the  case  being  coupled  with  the  fact 
that  the  amount  of  pecuniary  injury  to  petitioner  may  be  only 
the  small  sum  of  costs  and  disbursements  in  the  justice's  court, 
no  occasion  Is  presented  for  the  issuance  of  the  writ. 

6.  The  remedy  by  mandamus  is  a  legal  one,  but  is  granted  only  on 
equitable  grounds,  when,  in  the  sound  discretion  of  the  court. 
It  should  be  employed  to  prevent  a  failure  of  justice  in  a  mat- 
ter of  a  weighty  and  important  nature. 

Ebeoe  to  review  a  judgment  of  the  circuit  court  for  Clark 
county:  James  0'!N'eill,  Circuit  Judge.     Affirmed. 
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This  is  an  action  for  a  peremptory  writ  of  mandamiLS  to 
compel  the  defendant,  a  justice  of  the  peace,  to  amend  his 
docket  entries,  made  in  a  case  wherein  the  petitioner  was  de- 
fendant It  is  alleged  that  the  docket  entries  are  false.  Pe- 
titioner a^  that  the  justice  be  ordered  to  correct  them  so  as 
to  state  the  facts.     The  entries  complained  of  are  as  follows : 

"August  3rd,  1907.  Case  called  at  my  oflBce  at  9  o'clock 
a.  nL  S.  M.  Marsh  appears  for  the  plaintiff.  Defendant 
appears  in  person  but  offers  no  proofs." 

It  is  alleged  that  at  the  time  the  judgment  was  rendered  in 
the  action  there  was  nothing  due  the  plaintiff  from  the  defend- 
ant; that  petitioner,  as  defendant  in  the  action,  was  present  at 
the  office  of  the  justice  from  9  o'clock,  the  time  to  which  the 
case  had  been  adjourned,  until  10 :20  o'clock ;  that  neither  the 
plaintiff,  his  attorney,  nor  the  justice  appeared  during  that 
time ;  that  execution  has  been  issued  by  the  justice  upon  the 
judgment  rendered;  and  that  the  petitioner  has  no  other 
adequate  or  efficient  remedy  for  the  refusal  of  the  justice  to 
correct  his  docket.  The  motion  to  quash  the  alternative 
writ  which  had  been  issued  was  granted  by  the  court  on  the 
ground  that  the  petition  for  the  writ  did  not  state  facts  suf- 
ficient to  entitle  the  petitioner  to  it  This  writ  of  error  is 
brought  to  review  the  action  of  the  court  in  quashing  the 
writ 

Oeorge  L.  JacqwRS^  for  the  plaintiff  in  error. 

8.  M.  Marsh,  for  the  defendant  in  error. 

SiEBECKEB,  J.  This  is  an  application  by  the  plaintiff  in 
error  for  relief  against  alleged  false  entries  in  a  justice's 
docket,  which  the  petitioner  claims  operate  to  his  injury, 
and  he  therefore  demands  that  the  justice  be  compelled  to 
correct  them.  The  power  of  the  circuit  court  to  compel  a 
justice  to  correct  his  docket  entries  so  as  to  make  thorn  con- 
form to  and  correctly  represent  the  actual  facts  of  which  they 
purport  to  be  a  record  has  been  upheld  by  this  court.  State 
ex  rel  Marsh  v.  Whittet,  61  Wis.  351,  21  K  W.  245 ;  State 
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ex  rd.  Green  v.  Van  EUs,  69  Wis.  19,  32  N.  W.  82.  The 
WhUtet  Case  clearly  holds  that,  if  a  justice  "makes  inconrect 
entries,  the  circuit  court,  in  the  exercise  of  its  supervisory 
control,  has  the  power  by  mandamus  to  compel  him  to  make 
tlie  true  entries  according  to  the  real  facts." 

The  facts  stated  in  the  petition  of  the  plaintiff  in  error 
are  that  the  docket  falsely  states  that  the  case  was  called  at 
9  o'clock,  the  hour  to  which  the  case  had  been  adjourned, 
that  the  justice  and  plaintiff's  counsel  then  appeared,  and 
that  the  defendant  appeared  but  offered  no  evidence,  and 
avers  that  in  fact  the  justice  and  plaintiff's  attorney  failed  to 
appear  during  his  presence  at  the  office  of  the  justice  from 
9  o'clock  to  10:20  o'clock.  The  allegations  of  the  petition 
stand  admitted  by  the  motion  of  defendant  in  error  to  quaeh 
the  writ  upon  the  ground  that  the  facts  stated  did  not  show 
any  ground  entitling  petitioner  to  relief.  The  circuit  court 
quashed  the  writ,  holding  that,  within  the  decisioii  of  the 
Van  Ells  Case,  the  docket  entries,  specifying  the  hour  when 
the  case  was  called,  that  plaintiff's  counsel  then  appeared, 
and  that  defendant  appeared  in  person  but  offered  no  evi- 
dence, imported  verity,  and  could  not  be  contradicted  and 
corrected  in  this  proceeding.  We  find  no  justification  in  the 
Van  Ells  Case  for  this  ruling.  In  that  case  the  petition  and 
reply  to  the  return  alleged  that  the  docket  entries  failed  to 
record  an  adjournment  which  the  justice  had  ordei^d  im- 
mediately after  receiving  the  verdict  of  the  jury.  These  al- 
Icirations  were  denied  by  the  return  of  the  justice,  and  no 
evidence  was  adduced  to  show  that  the  return  was  incorrect. 
Upon  this  state  of  the  record  this  court  held  that  the  return 
must  stand  as  made,  and  that  on  its  face  it  imported  verity, 
since  there  was  no  evidence  to  impeach  it. 

The  case  is  in  harmony  with  the  rule  recognized  in  the 
WJditet  Case,  that  mandamus  may  issue  to  compel  a  justice 
to  correct  docket  entries  to  accord  with  the  actual  facts,  if  the 
case  presented  calls  for  this  extraordinary  remedy.     In  the 
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instant  case  there  is*  no  return  to  the  alternative  writ,  but  a 
motion  was  made  to  quash  the  writ,  thus  challenging  the  suf< 
ficiency  of  the  petition  to  entitle  petitioner  to  the  relief  de- 
manded The  application  for  the  mandamus  is  within  the 
field  of  Ihe  WhUtet  Case,  and  the  question  is  whether  pe- 
titioner, upon  the  facts  stated,  shows  himself  entitled  to  this 
extraordinary  remedy. 

It  is  w^  established  that  tiie  writ  of  mmidamus  will  not 
be  employed  to  perform  tiae  functions  of  appeal  or  writ  of 
error.  If  or  will  the  writ  be  awarded  for  relief  from  the  ac- 
tion- of  inferior  courts^  unless  it  be  clearly  shown  that  such 
court  violated  a  plain  duty,  that  this  violation  of  duty  has 
produeed  a  substantial  injury  to  the  petitioner  for  which  he 
has  no  other  adequate  remedy  in  the  law,  and  that  he  will  be 
subjected  to  an  injustice  in  the  law  unless  this  relief  is 
awarded.  State  ex  reL  Fourth  Nat.  Bank  v.  Johnson,  103 
Wis.  601,  79  K  W.  1081;  State  ex  reL  Meggeti  v.  O'NeiU, 
104  Wis.  227,  80  N.  W.  447;  State  ex  rel.  MUwaukee  v. 
Ludvng,  106  Wis.  226,  234,  82  N.  W.  158 ;  Staie  ex  rel  Urn- 
hreit  v.  Helms,  136  Wis.  432,  118  K.  W.  158.  The  facts 
stated  do  not  clearly  inform  us  that  the  plaintiff  in  error  is 
not  now  indebted  to  the  parties  who  recovered  the  judgment 
for  liie  amount  of  the  judgment,  exclusive  of  the  costs  and 
disbursements.  If  it  is  now  due  there  can  be  no  financial 
liability  in  addition  to  the  debt,  except  the  costs  and  disburse- 
iii0ntv  in  justice's  court 

The  plaintiff  in  error  also  asserts  that  he  appeared  at  the 
office  of  the  justice  at  the  hour  to  which  the  case  had  been  ad- 
journed and  set  for  trial,  that  he  remained  there  for  one  hour 
and  twenty  minutes,  and  that  neither  the  justice  nor  plaint- 
iff's attorney  appeared  during  that  time  to  proceed  with  the 
case.  It  appears  that  plaintiff  in  error  rests  his  claim  on  the 
alleged  facts  that  there  was  no  appearance  by  the  plaintiff, 
and  that  the  justice  was  not  present  within  the  hour  from 
the  time  the  case  was  set  for  a  hearing,  nor  within  the  twenty 
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minutes  after  the  expiration  of  the  hour,  during  which  time 
he  was  present  Under  the  circumstances  petitioner's  daim 
to  relief  depends  on  the  correctness  of  his  claim  as  to  the  hour 
he  appeared  at  the  office  of  the  justice.  The  loss  of  jurisdic- 
tion by  the  justice  depends  on  the  certainty  with  which  the 
time  of  day  was  observed  and  involves  a  variation  of  twenty 
minutes.  We  do  not  deem  this  slight  difference  in  time,  so 
asserted  by  plaintiff  in  error,  can  be  received  as  a  clear  and 
certain  fact,  in  the  light  of  common  knowledge  respecting  the 
liability  of  mistake  in  observing  the  time  of  day.  The  cir- 
cumstances alleged  in  the  petition  as  iJending  to  show  loss  of 
jurisdiction  and  the  falsity  of  the  docket  entries  are  sur- 
rounded by  these  uncertainties  and  do  not  present  such  a 
clear  case  of  fact  as  called  upon  the  court  to  award  this  ex- 
traordinary remedy. 

Coupling  this  imcertainty  in  the  case  with  the  fact  that 
the  amount  of  the  pecuniary  injury  to  petitioner  may  be  only 
the  small  sum  of  costs  and  disbursements  in  the  justice'^ 
court,  we  are  led  to  the  conclusion  that  no  occasion  was 
presented  for  the  issuance  of  the  writ  The  remedy  is  a 
legal  one,  but  is  granted  only  on  equitable  grounds,  when,  in 
the  sound  discretion  of  the  court,  it  should  Ke  employed  to 
prevent  a  failure  of  justice  in  a  matter  of  a  weighty  and  im- 
portant nature.  State  ex  rel.  Unibreit  v.  Helms,  supra,  and 
cases  cited  in  the  opinion. 

We  are  of  opinion  that  the  trial  court  properly  denied  lie 
writ 

By  the  Covrt. — Judgment  aflSrmed. 
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Sauesubbing,  Respondent,  vs.  Kuepino  and  another^  Ap- 
pellants. 

December  18,  1908-^anuary  5, 1909. 

Insurance:  Mutual  companies:  Authority  of  officers  to  sell  business  f 
Illegal  contracts:  Contracts  to  induce  breach  of  official  truet: 
Legality  of  object:  Effect:  Parties  in  pari  delicto:  Belief:  JBxe- 
cuted  contract:  Part  performance. 

1.  The  officers  of  a  mutual  indemnity  insurance  company  organised 

under  the  laws  of  Wisconsin,  without  capital  stock,  and  au- 
thorized to  do  business  on  the  assessment  plan,  cannot  sell  any 
interest  therein. 

2.  Under  the  statutes  of  Wisconsin  a  change  of  location  of  a  mutual 

indemnity  insurance  company  can  be  made  only  by  a  vote  of 
at  least  one  half  of  the  members  of  the  company  at  a  meeting 
regularly  called.  In  pursuance  of  an  alleged  agreement  where- 
by plalntlft  expected  to  secure  by  purchase  from  defendants,, 
who  were  officers  and  directors  thereof,  claims  against  a  mutual 
Indemnity  insurance  company  organized  without  capital  stock 
and  authorized  to  do  business  on  the  assessment  plan,  the  right 
to  manipulate  the  company  in  his  own  Interest  by  getting  con- 
trol of  the  directors  and  officers  to  be  secured  by  the  removal 
of  some  and  the  election  of  others  of  his  own  choosing,  and  to 
thereby  secure  the  removal  of  such  company  to  the  plaintiff's 
city,  the  resignations  of  one  defendant  and  a  sufficient  number 
of  directors  were  tendered  and  accepted,  and  the  management 
and  control  of  the  company  by  such  and  other  manipulations 
was  turned  over,  or  attempted  to  be  turned  over,  to  the  plaint- 
lif,  the  purchase  of  control  being  the  main  object  Held,  that 
such  agreement  was  illegal  and  contrary  to  public  policy  and 
good  morals. 

3.  Such  contract.  If  binding,  bound  the  defendants  to  secure  the 

removal  of  location  of  the  company,  regardless  of  whether  such 
removal  was  for  the  interest  of  the  members  or  not,  and  was 
in  conflict  with  the  duty  which  the  defendants  owed  to  the  mem- 
bers of  the  company,  who  were  entitled  to  the  exercise  of  the 
Judgment  and  discretion  vested  in  defendants  as  its  officers. 

4.  Defendants'  influence  as  officers  and  members  of  such  mutual  in- 

demnity Insurance  company  was  not  the  subject  of  barter  or 
sale,  and  the  agreement  to  exercise  such  influence  was  Illegal. 
6.  In  such  case,  it  appearing  that  plaintift  was  in  possession  of  all 
the  facts,  and  knew  the  company  was  a  mutual  assessment  corn- 
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pany  and  without  capital  stock,  plaintiff  and  defendants  were 
in  pari  delicto^  and  the  law  therefore  should  not  afford  plalntitf 
relief. 
6.  In  such  case,  where  the  alleged  contract  was  performed,  in  part 
at  least,  on  both  sides,  neither  party  is  entitled  to  relief. 
Babnes  and  Mabshall,  JJ.,  dissent 


'A?FBjfti,'fimai:  a  judgment  of  tlie  circuit  ccmrt  for  Eond  da 
Lac  county :  Chester  A.  Fowleb,  Circuit  Judge.     Reversed. 

Thi»  action  waa  brought  to  recover  $3,000.  The  ooni- 
plttint  charges  that  on  the  29th  day  of  November;  1905, 
plaintiff  and  defendants  entered  into  an  agreement  by  the 
terma  of  which  defendanta  sold  to  plaintiff  a  one-half  inter- 
est m  the  WisoMifdn  Heall^  &  Accident  Company,  a  corpora- 
tion of  the  city  of  Fond  du  Lac,  and  agreed  to  change  the 
principal  office  of  said  company  from  Fond  dii  Lac  to  Wau- 
sa«,  WisoMUsin;  that  plaintiff  was  to  pay  for  such  interest 
$S,000 — $2,000  in  cash  and  $1,000  in  a  promissory  note 
payable  in  ten  days,  which  note  was  executed  and  delivered 
and  the  $2,000  paid.  It  was  furtlier  alleged  that  said  cor- 
poration WHS  a  mutual  company  organized  under  the  laws  of 
Wisconsin  and  authorized  to  do  business  upon  the  assessment 
plan  and  had  no  capital  stock,  and  that  defendants  were  pres- 
ident* and  vke-president,  respectively,  of  said  company;  that 
the  agreement  was  void  for  the  reason  that  defendanta  were 
not  the  owners  of  the  company  and  had  no  interest  thBrein 
which  they  could  sell  to  plaintiff,  and  that  there  was  no  con- 
sideratian  for  the  agreement ;  that  shortly  after  the  transac- 
tion plaintiff  discovered  that  defendants  had  no  interest  and 
no  right  to  convey  any  interest  in  said  corporation  and  de- 
manded return  of  his  money.  The  defendants  denied  that 
any  agreement  was  made  on  the  29th  day  of  November,  1905, 
and  denied  the  terms  of  the  agreement  as  alleged  in  the  com- 
plaint, but  set  up  that  an  agreement  was  made  on  the  6th  day 
of  January,  1906,  the  true*intent  and  meaning  of  which  was 
that  defendants  agreed  to  and  did  convey  to  the  plaintiff  an 
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interest  in  certain  claims  and  indebtedness  which  defend- 
ants owned  against  the  Wisconsin  Health  &  Accident  Com- 
pany for  moneys  advanced  to  said  company  and  coming  from 
it  for  services  rendered  and  otherwise,  and  that  defendants 
further  agreed  to  assist  in  procuring  the  resignation  of  direct- 
ors of  said  corporation  and  the  appointment  of  others  in  their 
stead,  and  to  assist  in  the  removal  of  the  principal  office  of 
said  company  from  the  city  of  Fond  du  Lac  to  the  city  of 
Wausku,  and  to  permit  the  plaintiff  to  attach  to  policies  of 
inauranee  thereafter  to  be  issued  and  llieretofore  issued  a 
stipulation  to  the  effect  that  the  assured  might  assign  to  St 
Mary's  Hospital,  at  Wausau,  any  liabilities  or  moneys  that 
might  be  owing  to  said  assured  by  reasoB  of  policies  of  insur- 
ance, the  same  being  for  the  benefit  of  plaintiff,  he  being  at 
the  time  a  practicing  physician,  in  consideration  whereof 
plaintiff  agreed  to  pay  said  $3,000.  The  answer  specifically 
denies  that  defendants  represented  or  agreed  that  they  would 
sell  a  one-half  interest  in  said  company,  except  as  in  the  man- 
ner set  up  in  their  answer.  The  defendants  set  up  a  counter- 
claim demanding  judgmeint  on  the  $1,000  note  and  that  the 
complaint  be  dismissed.  Plaintiff  replied  to  the  counter- 
claim, admitting  the  execution  of  the  note  and  denying  the 
other  material  allegations  thereof,  and  setting  up  affirmative 
martteff  charging  want  of  consideration.  The  jury  returned 
the  following  verdict: 

"(1)  Did  the  parties  agree  on  ITovember  29, 1905,  that  the 
defendants  sold  and  would  transfer  a  half  interest  in  the  Wis- 
consin Health  &  Accident  Company  to  the  plaintiff  and  to 
effect  a  removal  of  the  principal  office  of  said  company  to 
Wausau  in  consideration  for  the  $2,000  paid  by  the  plaintiff 
to  the  defendants?     A.  Yes. 

"(2)  Did  the  parties  agree  on  January  6,  1906,  that  in 
consideration  of  the  payment  by  the  plaintiff  of  $2,000,  and 
the  further  payment  by  him  of  $1,000  as  evidenced  by  his 
note  to  the  defendants,  that  the  defendants  transferred  to 
the  plaintiff  their  claims  against  said  company  for  money 
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advanced  and  services  rendered  by  them  to  said  company,  and 
would  assist  in  effecting  a  removal  of  the  principal  office  of 
said  company  to  Wansau  t    A.  No." 

Plaintiff  moved  for  judgment  upon  the  verdict,  and  the  de- 
fendants moved  that  the  answers  in  the  verdict  be  changed 
and  for  judgment  notwithstanding  the  verdict  and  for  a  new 
trial  The  several  motions  of  defendants  were  denied  and 
the  counterclaim  dismissed,  and  the  motion  of  the  plaintiff 
granted  and  judgment  rendered  in  his  favor  for  the  ^Um  of 
$2,196,  together  with  $90.92  costs,  from  which  judgment  this 
appeal  was  taken. 

For  the  appellants  there  were  briefs  by  Doyle  &  Hard- 
grove,  and  oral  argument  by  /.  O.  Hardgrove. 

For  the  respondent  there  was  a  brief  by  Brown,  Prodi, 
Oenrich  &  Anderson,  attorneys,  and  W.  H.  Mylrea,  of  coun- 
sel, and  oral  argument  by  F.  W.  Oenrich. 

Kbbwin,  J.  The  jury  found  that  the  parties  agreed  No- 
vember 29,  1905,  that  the  defendants  would  sell  and  trans- 
fer a  half  interest  in  the  Wisconsin  Health  &  Accident  Com- 
pany to  the  plaintiff  and  effect  the  removal  of  the  principal 
office  of  such  company  to  Wausau,  Wisconsin,  in  considera- 
tion of  $2,000  paid  by  plaintiff  to  defendants.  The  evidence 
shows  without  substantial  dispute  that  the  defendants  agreed 
to  transfer  their  claims  against  the  company  for  services  per- 
formed and  money  expended  in  the  organization  of  the  com- 
pany, and  that  they  would  also  secure  the  removal  of  the 
principal  office  of  such  company  from  Fond  du  Lao  to  Wau- 
sau, Wisconsin,  and  make  certain  chancres  in  the  officers  of 
such  company  by  procuring  the  resi^ation  of  directors  and 
the  election  of  others  in  thefr  stead;  that  this  scheme  was 
carried  out  to  the  extent  of  causing  four  directors  to  resign 
and  the  election,  or  attempted  election,  of  four  others  named 
by  the  plaintiff  in  their  respective  places;  that  the  general 
management  of  the  company  was  turned  over  to  the  plaintiff, 


Digitized  by 


Google 


6]  AUGUST  TERM,  1908.  411 

Sauerhering  y.  Bueping,  137  WiB.  407. 

whose  place  of  business  was  Wausau,  Wisconsin,  he  being  a 
practicing  physician  there  and  desirous  of  operating  said 
Wisconsin  Health  &  Accident  Company  in  connection  with 
his  hospital  work  at  Wausau  and  for  his  own  personal  inter- 
est; tiiat  he  advertised  the  company  at  Wausau,  Wisconsin^ 
and  manipulated  it  in  his  own  interest  from  the  time  of  the 
agreement,  November  29,  1905,  down  to  about  the  time  of 
the  commencement  of  this  action,  a  period  of  more  than  two 
months.  It  is  further  established  by  the  evidence  that  on 
January  6, 1906,  the  parties  met  in  furtherance  of  the  scheme, 
and  the  plaintiff,  in  addition  to  the  $2,000  paid  November  29, 
1905,  executed  and  delivered  to  the  defendants  his  promissory 
note  for  $1,000  payable  in  ten  days  from  date  as  part  consid- 
eration on  his  part  for  an  interest  in  or  control  of  the  com- 
pany and  transfer  of  the  principal  office  to  Wausau.  This 
note  was  not  paid  when  it  became  due,  the  plaintiff  claiming 
that  the  defendants  had  not  promptly  complied  with  their 
contract  in  the  removal  of  directors  and  election  of  others  and 
change  of  the  principal  office  in  accordance  with  the  agree- 
ment, and  the  defendants  claiming  that  the  plaintiff  was  at 
fault  in  not  paying  the  note  when  it  fell  due. 

The  Wisconsin  Health  &  Accident  Company  was  a  mutual 
indenmity  insurance  company  organized  under  the  laws  of 
Wisconsin,  without  capital  stock,  and  authorized  to  do  busi- 
ness on  the  assessment  plan.  The  defendants,  therefore, 
could  not  sell  a  half  interest  or  any  interest  therein,  which 
was  well  known  to  the  plaintiff  when  the  agreement  of  No- 
vember 29,  1905,  was  made,  and  particularly  when  the  note 
was  given,  January  6,  1906.  No  claim  is  made  that  any 
fraud  or  deception  was  used  by  the  defendants,  but,  on  the 
contrary,  the  plaintiff  was  given  access  to  the  books,  records, 
and  business  of  the  company  and  fully  examined  them. 

The  evidence  further  establishes  that  at  the  time  the  agree- 
ment was  made  the  defendants  had  expended  considerable 
money  and  performed  services  in  the  organization  of  the 
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company,  and  had  become  liable  at  the  bank  by  indorsements 
for  money  thus  expended,  and  were  desirous  of  being  re- 
lieved from  such  liability  and  disposing  of  their  claims 
against  the  company.  So  it  appears  from  the  evidence  that 
the  interest  which  plaintiff  expected  to  get  by  the  purchase 
was  the  defendants'  claims  against  the  company  and  the 
right  to  manipulate  the  company  in  his  own  interest  by  get- 
ting control  of  the  directors  and  officers  by  the  removal  of 
some  and  the  election  of  others  of  his  own  choosing,  and  thus 
secure  the  change  of  the  principal  office  to  Wausau,  Wiscon- 
sin. It  was  talked  at  the  time  the  agreement  was  made  that 
the  best  way  to  control  the  company  was  to  keep  it  indebted 
to  the  party  who  desired  the  control.  The  purchase  of  con- 
trol was  the  main  object,  and  this  was  to  be  accomplished 
through  purchase  of  claims,  change  of  officers,  and  vote  to 
laove  the  locaticm  of  the  principal  office  to  Waueau.  The  de- 
fendant Rueping  was  president  and  defendant  Schmidt  vice- 
president. 

Under  the  statutes  the  change  of  location  could  be  made 
only  by  a  vote  of  at  least  one  half  of  the  members  of  the 
company  at  a  meeting  regularly  called.  In  pursuance  of  the 
alleged  agreement  the  resignations  of  the  defendant  Schmidt 
and  four  directors  were  tendered  and  accepted,  and  the  man- 
agement and  control  of  the  company  by  such  and  other  ma- 
nipulations turned  over,  or  attempted  to  be  turned  over,  to 
plaintiff.  Such  an  agreement,  upon  well-established  princi- 
ples, is  illegal  and  contrary  to  public  policy  and  good  morals. 
The  defendants  could  not  use  their  position  of  trust  and  con- 
fidence as  officers  of  the  company  to  forward  theirown  private 
interest  or  the  interest  of  plaintiff.  Forbes  v.  McDonald, 
54  Cal.  98 ;  Meacham  v.  Dow,  32  Vt.  721.  If  the  contract 
were  binding  the  defendants  would  be  bound  as  officers  of 
the  company  to  secure  its  removal  to  Wausau,  regardless  of 
whether  such  removal  was  for  the  interest  of  the  members  or 
not     It  is  manifest  that  such  an  agreement  is  illegal  and  in 
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conflict  with  the  duty  which  the  defendants  owed  to  the  mem- 
bers of  the  company,  who  were  entitled  to  the  judgment  and 
discretion  vested  in  the  defendants  as  officers.  Any  agree- 
ment which  might  in  any  manner  hamper  or  interfere  with 
the  free  exercise  of  sudi  discretion  is  illegal.  Jackson  v, 
Bcm^man,  39  Miss.  671.  The  defendants  had  nothing  which 
was  the  subject  of  sale,  except,  perhaps,  their  claims  for  serv- 
ices and  money  expended  in  the  company's  behaK.  But  the 
defendants'  influence  as  officers  and  members  in  securing  the 
removal  of  the  location  of  the  principal  offioe  to  Wausau  was 
what  the  plaintiff  wanted.  This  was  not  the  subject  of  barter 
or  sale,  and  the  agreement  to  exercise  such  influence  was 
illegal.  The  agreement  placed  the  defendants  in  a  position 
where  their  duties  as  officers  were,  or  might  be,  antagonistic 
to  their  duties  to  plaintiff  under  the  contract;  hence  the  con- 
tract was  void.  Greenhood,  Public  Policy,  292,  298,  294; 
Bliss  V.  Matteson,  45  N.  Y.  22.  The  agreement  involved 
illegality  from  the  nature  of  the  transaction  and  was  there* 
fore  contra  bonos  more§.  Greenhood,  Public  Policy,  338, 
330,  837,  306, 166 ;  Waldo  v.  Martin,  4  B.  &  0.  319 ;  Noel  v. 
Drake,  28  Kan.  265 ;  Parsons  v.  Thompson,  1  H.  Blackst. 
322 ;  Morse  v.  Ryan,  26  Wis.  366.  It  is  clear  from  the  fore- 
going cases  and  many  others  which  may  be  found  that  the 
alleged  agreement  entered  into  between  the  plaintiff  and  de- 
fendants was  illegal,  contrary  to  the  principles  of  public 
policy,  and  should  not  be  enforced,  nor  should  the  court  re- 
lieve the  parties  from  the  consequences  of  their  illegal  acts. 

It  is  insisted,  however,  as  a  basis  of  recovery  on  the  part 
of  the  plaintiff  that  the  parties  were  not  in  pari  delicto. 
This  contention  cannot  be  sustained  under  the  evidence.  The 
plaintiff  was  in  possession  of  all  the  facts,  knew  the  company 
was  a  mutual  assessment  company  without  capital  stock,  and 
had  knowledge  of  all  the  facts  which  rendered  the  agreement 
illegal.  Under  such  circumstances  the  law  will  not  afford 
him  relief.     9  Cyc  546,  648;  Miller  v.  Larson,  19  Wis. 
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463 ;  Melchoir  v.  McCarty,  31  Wis.  252 ;  Clarke  v.  LincolnL, 
Co.  69  Wis.  655,  18  N.  W.  492;  Cohn  v.  Heimbauch,  86 
Wis.  176,  56  N.  W.  638.  It  is  claimed,  however,  by  plaint- 
iff that  recovery  should  be  had  on  the  principle  of  right  of 
rescission  and  recovery  of  the  money  paid  where  the  contract 
remains  executory;  but  the  difficulty  with  that  argument  is 
that  in  the  case  before  us  the  alleged  contract  was  performed, 
in  part  at  least,  on  both  sides,  and  where  there  is  part  per- 
formance the  court  will  not  lend  its  aid  to  either  party.  MU- 
let  V.  Larson,  supra.  It  follows  that  neither  party  is  entitled 
to  recovery ;  the  plaintiff  cannot  recover  the  $2,000  paid,  nor 
the  defendants  on  the  $1,000  set  up  in  the  counterclaim. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  action  remanded  with  directions  to  enter 
judgment  dismissing  the  complaint  and  counterclaim. 

Barnes,  J.  {dissenting).  The  real  contention  on  the  trial 
of  the  case  was  whether  Exhibit  1  expressed  the  contract  be- 
tween the  parties  as  claimed  by  the  plaintiff,  or  whether  the 
transaction  of  January  6ih,  including  the  execution  of  Ex- 
hibit 2,  expressed  such  contract  as  claimed  by  the  defendants. 
On  disputed  evidence  the  jury  found  in  favor  of  the  plaintiff, 
and  upon  such  finding  he  was  entitled  to  judgment,  unless 
the  contract  expressed  in  Exhibit  1  was  in  contravention  of 
public  policy,  or  unless  his  testimony  was  so  inherently  in- 
credible as  to  be  unworthy  of  belief.  It  is  improbable  that 
the  plaintiff  did  not  know  that  a  mutual  insurance  company 
was  not  subject  to  barter  and  sale,  but  it  is  not  incredible 
that  he  should  have  been  innocent  upon  the  subject  Many 
people  who  are  intelligent  along  the  lines  of  their  respective 
callings  have  very  hazy  ideas  about  the  fundamental  differ- 
ences between  mutual  and  stock  companies.  It  is  likewise 
improbable  that  plaintiff  was  not  aware  of  the  fact  that  the 
insurance  company  he  was  purchasing  an  interest  in  was  not 
organized  as  a  stock  company,  but  it  is  not  incredible  that  he 
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should  be  innocjeiit  upon  the  point  The  case  was  tried  by  a 
jury  at  the  home  of  the  defendants,  and  I  think  its  verdict 
should  stand. 

There  was  no  purpose  on  the  part  of  the  buyer  or  sellers 
that  the  company  should  be  looted  or  that  the  policy-holders 
should  suffer  by  the  transaction,  and  there  is  not  a  sugges- 
tion of  any  kind  in  the  case  that  they  would  suffer.  The 
plaintiff  suggested  the  lowering  of  the  rates  then  charged  and 
additional  hospital  facilities  for  policy-holders.  He  also  pro- 
posed to  make  a  vigorous  endeavor  to  augment  the  member- 
ship which  should  reduce  the  expense  ratio  per  policy-holder 
of  conducting  the  business.  There  is  no  suggestion  that  the 
business  of  the  company  would  suffer  by  removing  the  offices 
of  the  company  to  Wausau.  I  should  deprecate  as  quickly  as 
any  one  any  attempt  to  exploit  a  mutual  insurance  company 
for  the  illicit  gain  of  its  trustees  and  officers.  I  do  not  think 
agreements  should  be  avoided  as  against  public  poli(^,  how- 
ever, where  theoretical  pangs  only  are  alleviated  by  so  doing. 
Under  the  great  weight  of  authority  the  transaction  must  at 
least  have  a  tendency  to  be  injurious  to  the  public  before  the 
ban  of  the  law  operates  upon  it  6  Words  &  Phrases,  6813 ; 
23  Am.  &  Eng.  'Ency.  of  Law  (2d  ed.)  455,  456,  and  cases 
<5ited. 

Mabshaix,  J.  I  concoT  in  the  opinion  of  Mr.  Justice 
Basnxs. 


Digitized  by 


Google 


416         SUPEEME  COUET  OF  WISCONSIN.      [Jait. 
Billington  v.  Eastern  Wis.  R.  &  L.  Co.  137  Wis.  416. 


BnxiwGTOir,  Appellant,  vs.  Easteen  Wisconsin  Eaelwat 
&  Light  Company,  Eespondent. 

Deoemher  18,  IdO^—January  5, 1909, 

Appeal  and  error:  Review  of  intermediate  order:  Judgment  rollr 
Exceptions:  Affirmance  and  reversal:  Electricity:  Personal  in- 
juries:  Contributory  negligenoe^ 

1.  An  order  for  Judgment  on  a  special  verdict  Is  properly  part  of  the- 

judgment  roll  and  therefore  no  exception  Is  necessary  to  pro- 
cure Its  review. 

2.  A  written  direction  changing  the  answer  to  a  question  of  the 

special  verdict  Incorporated  into  the  order  for  judgment  upon 
that  verdict  is  within  the  class  of  orders  mentioned  In  sec.  3070» 
Stats.  1898  (Involving  the  merits  and  necessarily  affecting  the 
judgment,  and  appearing  upon  the  record  transmitted  on  ap- 
peal), and  may  be  reviewed  In  thie  supreme  court  in  the  ab- 
sence of  exception  thereto. 

3.  Although  the  bill  of  exceptions  was  not  certified  to  contain  all 

the  evidence,  the  supreme  court  in  this  case  examined  it  suffi- 
ciently to  ascertain  whether  there  might  not  be  such  clear  evi- 
dence returned  contrary  to  the  decision  below  as  to  make  it 
proper  to  send  back  the  record  for  correction  by  proper  certifi- 
cate to  the  bill  of  exceptions. 

4.  Where,  in  an  action  for  personal  injuriea,  It  appeared  without 

dispute  that  plalntlfC,  twenty-five  years  of  age,  knew  he  was 
taking  hold  of  a  live  electric  wire  heavily  charged,  had  before 
him  actual  demonstration  of  its  condition,  and  yet  intentionally 
and  unnecessarily  but  from  good  motives  grasped  the  wlre^ 
assuming,  without  real  knowledge,  to  know  that  he  would  be 
protected  by  the  Insulating  cover  upon  the  wire,  the  supreme 
court  is  not  prepared  to  say  that  the  trial  court  erred  in  in- 
ferring from  such  evidence,  stated  most  favorably  to  the  plaint- 
iff, that  he  was  guilty  of  a  slight  want  of  ordinary  care  which 
contributed  to  his  injury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Chester  A.  Fowler,  Circuit  Judge.     AffirmecL 

The  appeal  is  from  a  judgment  in  an  action  for  damages 
to  the  person  caused  by  the  alleged  negligence  of  the  defend- 
ant. 
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For  the  appellant  there  "was  a  brief  by  Morse  &  Williams, 
and  oral  argument  by  B.  L.  Morse. 

Among  other  references  upon  the  part  of  the  appellant 
were  the  following:  ZerUner  v.  Oshkosh  0,  L.  Co.  126  Wis. 
196, 105  K  W.  911 ;  51  Cent  Law  Jour.  449 ;  BevoUnski  v. 
Adams  C.  Co.  118  Wis.  324,  95  K  W.  122;  Grani  v.  Key- 
stone L.  Co.  119  Wis.  229,  96  K  W.  535 ;  Shearman  &  Kedf. 
Neg.  §  87. 

For  the  respondent  there  was  a  brief  by  Doyle  <&  Hard- 
grove,  of  counsel,  and  oral  argument  by  T.  L.  Doyle. 

Among  other  references  upon  the  part  of  the  respondent 
were  Wunderlich  v.  Palatine  Ins.  Co.  104  Wis.  382,  80  N. 
W.  471;  Keasbey,  Elec  Wires,  §  256;  15  Cyc  476;  7  Cur- 
rent Law,  1264;  Bandall  v.  N.  W.  Tel.  Co.  64  Wis.  140,  11 
K  W.  419. 

TiMUN,  J.  The  jury  rendered  a  special  verdict  finding 
the  negligence  of  th6  defendant  and  consequent  damage  to 
the  plaintiff  in  the  sum  of  $3,000.  Among  the  questions  of 
the  special  verdict  was  one  numbered  6,  which  inquired 
whether  there  was  any  want  of  ordinary  care  on  the  part  of 
the  plaintiff  which  contributed  to  produce  his  injury.  This 
the  jury  answered  "No."  Upon  motion  of  the  defendant  the 
circuit  court  set  aside  this  answer  and  answered  the  question 
in  the  affirmative  and  ordered  judgment  for  defendant. 
There  was  no  exception  taken  to  this  ruling  of  the  court 
The  order  for  judgment  on  the  special  verdict  is  properly 
part  of  the  judgment  roll  and  therefore  no  exception  is  neces- 
sary to  review  such  order.  Sec  2872,  Stats.  (1898).  Upon 
appeal  from  a  judgment  this  court  is  authorized  to  review  any 
intermediate  order  or  determination  of  the  court  below  which 
involves  the  merits  or  necessarily  affects  the  judgment  and 
which  appears  upon  the  record  transmitted,  whether  the 
same  be  excepted  to  or  not  Sec  3070,  Stats.  (1898)  ;  Mor- 
ris V.  Nat.  P.  Soc.  106  Wis.  92,  81  IT.  W.  1036;  Jones  v. 
Vol.137  — 27 
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Broadway  B.  B.  Co.  136  Wis.  595,  118  N.  W.  170.  A  writ- 
ten direction  changing  the  answer  to  a  question  of  the  special 
verdict  incorporated  into  the  order  for  judgment  upon  that 
verdict  is  within  the  class  of  orders  above  described  whidi 
are  reviewed  in  this  court  in  the  absence  of  exception  thereto. 
In  this  respect  the  case  differs  from  Shawnon  r.  Dorsinski, 
134  Wis.  68,  114  K  W.  129.  But  in  the  instant  case  there 
is  also  no  statement  in  the  bill  of  exceptions  or  in  the  certifi- 
cate appended  that  the  bill  contains  all  the  evidence.  The 
nature  of  the  questi(Hi  determined  by  the  circuit  court  in 
changing  the  answer  of  the  jury  to  the  sixidi  jury  fiading 
necessitates  an  examination  into  all  the  evidence  bearing 
upon  the  contributory  negligence  of  the  plaintiff.  We  have 
nevertheless  looked  into  the  evidence  aretumed  suffioieiitly  to 
ascertain  whether  there  might  not  be  such  clear  evidence  re- 
turned contrary  to  the  decision  below  as  to  make  it  proper 
for  us  to  send  back  the  record  for  correction  by  proper  certifi- 
cate to  tihe  bill  of  exoeptians.  We  have  come  to  tiie  conclu- 
sion, the  writer  with  considerable  doubt,  that  there  is  no  such 
evidence. 

It  appears  that  the  plaintiff  is  a  man  about  twenty-five 
years  of  age,  and  that  on  July  4, 1905,  while  sitting  in  a  pub- 
lic park,  he  saw  some  boys  playing  with  a  broken  electric 
light  wire  by  placing  sticks  on  the  exposed  end  of  the  copper 
wire  where  the  latter  was  stripped  of  its  insulating  covering. 
He  walked  over  to  where  tliey  were,  saw  that  the  wire  was 
emitting  sparks,  and  that  it  burned  the  sticks  pressed  against 
it.  It  was  very  apparent,  and  the  plaintiff  knew,  that  this 
was  a  broken  electric  light  wire  and  at  the  time  charged  with 
a  heavy  current  of  electricity.  Without  saying  anything  to 
the  boys  who  were  playing  with  the  wire,  and  after  waiting 
and  apparently  watching  their  antics  for  about  half  a  minute, 
he  stooped  down  and  took  hold  of  this  wire  with  his  left 
hand  at  a  place  where  it  was  coated  with  insulating  material, 
and  some  two  feet  from  the  exposed  and  sparking  Mid,  for 
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the  purpose  of  tihrowing  it  over  the  branch  of  a  nearby  tree 
and  thus  saving  the  surrounding  youngsters  from  possible  in- 
jury by  contact  with  the  wire.  He  thought  he  could  safely 
do  this,  but  he  was  severely  shocked  and  also  had  his  left 
hand  badly  burned. 

The  distinctive  feature  of  this  case  is  that  the  plaintiff 
knew  he  was  taking  hold  of  a  live  wire  heavily  diarged,  had 
before  him  actual  demonstration  of  its  condition,  and  yet  in- 
tentionally and  unnecessarily  but  from  good  motives  grasped 
the  wire  assuming,  without  any  real  knowledge,  to  know  that 
he  would  be  protected  by  the  insulating  cover  upon  the  wire. 
The  circuit  court  may  have  inferred  from  tiiis  evidence, 
shove  stated  most  favorably  to  the  plaintiff,  that  the  plaint- 
iff was  guilty  of  a  slight  want  of  ordinary  car©  which  con- 
tributed to  his  injury,  and  this  court  is  not  prepared  to  say 
the  court  below  erred  in  so  ruling. 

By  the  CouH. — ^Judgment  affirmed. 


WnxHEBy  Respondent,  vs.  Ooebel,  Appellant. 

December  18,  I90&— January  5, 1909. 

Municipal  corporations:  Defects  in  aidewatlcs:  Liahility  of  aJ^utting 
owner:  General  city  charter:  Adoption  of  subchapter:  Repeal  of 
provisions  of  special  charter. 

The  charter  of  the  city  of  Fond  du  Lac  (sec.  1,  subch.  18,  ch.  152, 
Laws  of  1883)  makes  It  the  duty  of  abutting  owners  to  keep  in 
repair  sidewalks  In  front  of  their  premises,  and  then  imposes  a 
liability  for  failure  to  comply  with  that  duty.  The  common 
council  of  that  city,  by  ordinance,  adopted  subch.  XIX,  ch.  40a 
(sees.  925—201  to  925—207).  Stats.  (1898).  pertaining  to  side- 
walks, "in  lieu  of  the  provisions  now  existing  upon  said  sub- 
ject in  the  special  charter  governing  said  city."  Under  the  pro- 
visions of  sec.  926,  Stats.  (1898),  a  city  desiring  to  adopt  a  por- 
tion of  the  general  charter  law  may  adopt  any  section  or  chap- 


Digitized  by 


Google 


420         SUPKEME  COUKT  OF  WISCONSIN.      [Jan. 

Willmer  v.  Goebel,  137  Wia.  419. 

ter  thereof  "In  addition  to  or  in  lieu  of"  the  proYlsions  of  ita 
special  charter.  Held  that,  by  reason  of  the  passage  of  such 
ordinance,  sec.  1,  subch.  18,  of  the  special  charter  of  the  city 
of  Fond  du  Lac  was  repealed,  and  that  after  such  repeal  no 
right  of  action  could  arise  in  favor  of  an  Injured  party  against 
a  property  owner  by  reason  of  a  defect  in  a  sidewalk  abutting  on 
his  premises. 

Appeal  from  an  order  of  the  circuit  court  for  Fond  du 
Lac  county :  Chester  A.  Fowleb,  Circuit  Judge.     Reversed. 

The  appeal  is  from  an  order  overruling  a  general  demur- 
rer to  the  complaint  The  action  is  brought  to  recover  dam- 
ages from  the  defendant  by  reason  of  an  injury  sustained  on 
account  of  an  alleged  defective  sidewalk  which  it  was  the 
duty  of  the  defendant  to  keep  in  a  proper  state  of  repair. 
The  plaintiff  relies  upon  the  provisions  of  the  special  charter 
of  the  city  of  Fond  du  Lac  for  authority  to  maintain  the 
action  against  the  defendant  as  abutting  owner.  If  the  pro- 
visions of  such  special  charter  are  still  in  force,  it  is  conceded 
that  the  action  is  properly  brought  against  the  defendant  It 
is  the  contention  of  the  defendant  that  the  city  of  Fond  du 
Lac,  after  adopting  certain  portions  of  the  general-  charter 
law  relating  to  sidewalks,  repealed  that  portion  of  the  special 
charter  of  the  city  upon  which  plaintiff  relies  to  maintain  her 
action. 

For  the  appellant  there  was  a  brief  by  DoifU  &  Hardgrove, 
and  oral  argument  by  T.  L.  Doyle. 

For  the  respondent  there  was  a  brief  by  Morse  &  T7tZZiam9, 
and  oral  argument  by  iJ.  L.  Morse. 

Barnes,  J.  By  ch.  152,  Laws  of  1883,  the  charter  of  the 
city  of .  Fond  du  Lac  was  revised.  It  was  subsequently 
amended  in  various  particulars,  but  such  amendments  do  not 
affect  this  case  except  in  one  particular,  which  will  be  re- 
ferred to  later.  Such  charter  contained  provisions  empower- 
ing the  common  council  of  the  city  to  order  sidewalks  to  be 
laid,  repaired,  and  relaid  upon  such  streets  as  it  deemed  nec- 
essary at  the  expense  of  abutting  owners,  and,  in  the  event 
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of  the  failure  of  such  owners  themselves  to  make  such  im- 
provements within  a  stated  period  after  they  were  notified  so 
to  do,  the  city  was  authorized  to  do  the  work  and  charge  the 
expense  against  the  abutting  property  by  way  of  a  special 
tax.  With  one  exception,  practically  all  of  the  important 
provisions  of  the  charter  relating  to  sidewalks  are  contained 
in  subch,  11  of  said  ch.  152.  The  exception  referred  to  is 
-sec.  1,  subch.  18,  of  the  charter,  and  reads  as  follows: 

"Every  corporation,  association,  or  society,  owning,  and 
each  and  every  owner  of  any  lot,  part  of  lot,  or  parcel  of 
land,  in  said  city,  upon,  along,  in  front  of,  or  adjoining  which 
there  shall  have  been  or  shall  hereafter  be  placed,  constructed, 
or  laid,  any  walk,  or  sidewalk,  for  the  use  or  accommodation 
of  the  public  to  walk  upon,  shall  at  all  times  keep  and  main- 
tain said  walk,  or  cause  the  same  to  be  kept  and  maintained 
in  a  safe,  convenient  and  effective  condition,  for  the  use  of 
any  person  or  persons  desirous  to  walk  thereon ;  and  any  per- 
son who  may  have  been  or  shall  hereafter  be  injured  by  rea- 
son of  the  unsafe  or  defective  condition  of  such  walk  or  side- 
walk, shall  have  the  right  to  maintain  an  action  in  any  court 
of  record  against  such  owner  or  owners,  for  all  damages  or 
injury  of  every  nature,  resulting  to  such  person  or  persons 
by  reason  of  the  neglect  of  such  owner  to  maintain,  or  caused 
or  cause  to  be  maintained,  such  walk  or  sidewalk  in  a  safe, 
convenient  and  effective  condition ;  provided,  that  no  action 
shall  be  maintained  against  such  owner,  unless  the  same  be 
commenced  within  one  year  from  the  time  such  injury  shall 
have  happened  to  the  person  so  claiming  such  damages." 

The  requirement  of  this  section  that  abutting  owners 
should  keep  the  sidewalks  adjacent  to  their  property  in  an 
-efficient  state  of  repair,  and  that  they  should  be  primarily 
liable  for  any  injury  occasioned  by  failure  so  to  do,  is  too 
plain  to  admit  of  doubt  or  equivocation.  Devine  v.  Fond 
du  Lac,  113  Wis.  61,  88  K  W.  913.  Sec.  926,  Stats. 
(1898),  provides  that  any  city  operating  under  a  special 
charter 

"may  adopt  the  provisions  of  any  subchapter,  section  or  sub- 
division of  any  section  of  ch.  40a  [general  charter  law],  and 
may  exercise  any  power  or  franchise  thereby  conferred  upon 
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cities  organized  under  said  chapter,  in  addition  to  or  in  lieu 
of  the  provisions  of  its  special  charter  and  the  powers  and 
franchises  therein  specified,  by  an  ordinance  adopted  for  that 
purpose,  .  .  .  and  when  adopted  as  herein  prescribed  such 
ordinance  shall  operate  to  that  extent  as  an  amendment  of 
such  charter." 

In  Hay  v.  Ba/raboo,  127  Wis.  1,  17,  105  K  W.  654,  660, 
this  court  held  that  "the  necessary  effect  of  adopting  a  part 
of  the  general  charter  by  a  city  existing  under  a  special  char- 
ter is  to  place  such  city  pro  tanto  under  the  general  law  as  the 
same  may  be  from  time  to  time  changed." 

By  its  ordinance  published  July  11,  1904,  the  city  of 
Fond  du  Lac  adopted  a  portion  of  the  general  charter  law. 
By  sec  1  of  the  ordinance,  sees.  925 — ^172  to  925 — 200  were 
adopted  in  lieu  of  the  then  existing  provisions  of  the  special 
charter  on  the  subject  of  city  improvements.  By  sec.  2  of 
such  ordinance,  subch.  XIX,  ch.  40(i  (sees.  925 — 201  to 
925 — 207),  pertaining  to  sidewalks,  and  all  acts  amendatory 
thereof,  were  "adopted  in  lieu  of  the  provisions  now  existr 
ing  upon  said  subject  in  the  special  charter  governing  said 
city."  Sees.  925—201  to  925 — 207  contain  a  complete 
scheme  for  the  building  and  repairing  of  sidewalks.  The 
width,  the  grade,  and  the  construction  material  may  be  pre- 
scribed by  the  proper  city  officers.  It  is  made  the  duty  of 
the  abutting  owner  to  build  or  rebuild  the  walk  adjacent  te 
his  property  at  his  own  expense  when  ordered  so  to  do  by 
the  city  authorities.  In  the  event  of  his  failure  or  refusal  to 
comply,  the  city  is  authorized  to  construct  the  walk  and  the 
expense  thereof  is  chargeable  against  the  abutting  property. 
Sees.  925 — 201  to  925 — 207,  aforesaid,  were  originally  de- 
fective in  not  imposing  any  duty  upon  the  lotowner  to  make 
such  repairs  as  did  not  render  necessary  the  construction  of 
an  entirely  new  walk  and  in  not  empowering  the  board  of 
public  works  to  make  the  repair  until  after  the  lapse  of  more 
than  ten  days  from  the  time  the  walk  became  defective.  Te 
supply  an  apparent  omission  from  the  law  in  this  regard,. 
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see.  925 — 205  was  asnended  by  ch.  173,  Laws  oi  1899,  and 
by  ch.  159,  Laws  of  1905,  and  again  by  sec.  2,  cL  674,  Laws 
of  1907.  The  law  of  1907  did  not  become  eSectiye  until 
after  the  occurrence  of  the  injury  eomplained  of,  birt  for 
the  purposes  of  this  case  the  amendment  of  1907  is  not  ma- 
terial, ^e  amendment  of  1905  provided  that  '^in  all  cases 
where  the  sidewalk  shall  be  out  of  repair,  should  sueh  portion 
thereof  be  in  such  condition  that  the  board  of  public  works  do 
not  deem  it  necessary  to  order  tbe  removal  of  the  whole 
thereof,  it  shall  be  the  duty  of  tlie  board  of  public  works  to 
repaiT  the  same.'' 

The  principal  difference  between  the  provisions  of  the 
special  charter  cf  the  city  of  Fond  dn  Lac  pertaining  to  side- 
walks and  those  contained  in  the  general  charter  Isrw,  which 
were  adopted  by  tbe  city,  in  so  far  as  the  same  are  material 
in  this  case,  would  seem  to  be  that  under  the  special  charter 
the  lotowner  was  charged  with  the  duty  to  keep  and  maintain 
the  sidewalk  adjacent  to  his  property  at  all  times  in  a  safe, 
convenient,  and  effective  condition,  and  was  made  primarily 
liable  to  persons  suffering  injury  by  reason  of  his  failure  to 
comply  with  such  requirements,  while  the  general  charter  im- 
posed upon  the  lotowner  tibe  burden  of  building  a  sidewalk 
in  the  first  instance,  or  rebuilding  such  walk  when  it  became 
necessary  and  he  was  ordered  by  the  proper  authorities  so  to 
do,  but  imposed  upon  the  city  the  duty  of  making  needed  re- 
pairs where  a  part  only  of  the  walk  was  defective,  and  no 
liability  was  imposed  upon  the  property  owner  for  damages 
ppsulting  from  his  failure  to  build,  rebuild,  or  repair  his  side- 
walk. 

It  will  be  observed  that  under  the  provisions  of  sec.  920, 
heretofore  quoted,  a  city  desiring  to  adopt  a  portion  of  the 
general  charter  law  might  adopt  any  section  or  chapter  of  the 
same  "in  addition  to  or  in  lieu  of"  the  provisions  of  its  special 
charter.  The  city  of  Fond  dn  Lac  adopted  the  provisions  of 
the  general  charter  law  relating  to  sidewalks  "in  lieu"  of  the 
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provisions  of  its  special  charter  existing  upon  the  subject,  and 
not  "in  addition"  thereto.  Certainly  sec  1  of  subch.  18  of 
the  special  charter  of  the  city  contained  a  provision  upon  the 
subject  of  sidewalks,  and  there  would  seem  to  be  no  escape 
from  the  conclusion  that  at  least  so  much  of  said  sec.  1  as 
imposed  upon  the  lotowner  the  duty  of  keeping  the  wdewalk 
adjacent  to  his  property  at  all  times  in  a  convenient  and  ef- 
fective condition  has  been  superseded  and  repealed  by  the 
adoption  of  the  provisions  of  the  general  charter  law  upon 
the  subject  The  only  doubtful  question  is  whether  the  por- 
tion of  said  sec  1  pertaining  to  the  liability  of  the  abutting 
owner  remains  after  the  part  prescribing  the  duty  of  the  lot- 
owner  in  reference  to  sidewalks  is  eliminated. 

Said  sec  1  is  a  consistent  act  taken  in  its  entirety.  It 
first  prescribes  a  duty  and  then  imposes  a  liability  for  fail- 
ure to  comply  with  the  duty.  The  duty  prescribed  by  that 
section  is  not  the  duty  prescribed  by  the  general  charter  law 
in  at  least  two  particulars.  In  the  event  of  a  part  only  of 
the  sidewalk  becoming  defective,  as  when  a  plank  is  broken 
in  a  walk  that  is  otherwise  in  good  condition,  under  the  gen- 
eral charter  law  the  duty  of  making  the  repair  seems  to  be 
lodged  with  the  city  and  not  with  the  abutting  owner. 
Neither,  under  such  charter,  is  there  any  duty  imposed  upon 
the  abutting  owner  to  build  an  entirely  new  walk,  no  matr 
ter  how  defective  the  old  one  has  become,  until  he  is  ordered 
•so  to  do  by  the  city.  If  the  liability  proviso  of  the  special 
charter  still  exists,  then  the  abutting  owner  may  be  held 
liable  for  the  negligence  of  the  city  in  failing  to  perform  a 
duty  which  the  law  conunands  it  to  perform.  Such  owner 
may  also  be  held  liable  for  an  injury  which  is  not  the  result 
of  his  negligence,  in  that  no  legal  duty  is  imposed  upon  him 
to  make  certain  repairs,  or  even  to  rebuild  his  walk,  in  the 
absence  of  a  direction  from  the  city  council. 

The  section  of  the  special  charter  referred  to  is  so  punc- 
tuated that  it  makes  but  one  complete  sentence.     The  liability 
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portion  of  it  seems  to  be  reasonably  dependent  upon  the  part 
which  imposes  the  duty  to  keep  in  repair.  It  would  be  a 
forced  construction  to  hold  that  one  part  has  been  repealed 
^nd  the  other  retained.  It  is  doubtful  if  the  liability  part 
of  the  statute  would  have  been  enacted  in  the  absence  of  the 
part  thereof  creating  and  defining  the  duty.  The  entire  sec- 
tion is  certainly  a  provision  of  the  special  charter  of  the  city 
of  Fond  du  Lac  existing  upon  the  subject  of  sidewalks. 

When  the  provisions  of  the  general  charter  law  relating  to 
sidewalks  are  adopted  in  lieu  of  the  provisions  of  the  special 
charter  on  such  subject  (and  one  of  the  provisions  of  the 
special  charter  makes  the  abutting  owner  liable  for  injuries 
sustained  by  reason  of  a  defect  in  a  sidewalk  adjacent  to  his 
property),  it  seems  logical  enough  to  say  that  the  statute  cre- 
ating the  liability  is  a  provision  relating  to  sidewalks.  Sec  1 
of  subch.  18  of  the  special  charter  in  its  entirety,  and  the  two 
component  parts  thereof,  come  fairly  within  the  express 
t^rms  of  the  ordinance  which  adopts  the  provisions  of  the 
general  charter  law  on  the  subject  of  sidewalks  in  lieu  of  the 
provisions  contained  in  the  special  charter  on  such  subject. 
The  conclusion  follows  that,  by  reason  of  the  passage  of  the 
ordinance  referred  to,  sec  1  of  subch.  18  of  the  special  char- 
ter of  the  city  of  Fond  du  Lac  was  repealed,  and  that  after 
«uch  repeal  no  right  of  action  could  arise  in  favor  of  an  in- 
jured party  against  a  property  owner  by  reason  of  such  a  de- 
fect in  a  sidewalk  as  is  alleged  in  the  complaint  herein. 

By  the  Court — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  directions  to  sustain  the  de- 
murrer to  the  complaint 
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Mii^UEE,  Eespondent,  vs.  Neale  and  another,  Appellanta^ 

December  /8,  lOOd^-JantMrp  5, 1909. 

Fires:  Negligence:  Trial:  Queetione  for  jury:  Usage  and  custom:  Ap- 
peal  and  error:  Harmless  error:  Evidence:  Competency:  Res- 
gestse:  Examination  of  witnesses:  Cross-examination:  Bequests 
for  instructions  to  jury:  Damage  to  standing  timber:  Measure 
of  damages, 

1.  A  man  may  lawfully  bum  rubbish  or  brush  upon  his  own  land 

If  he  exercises  that  prudence  in  the  starting  of  the  fire  and  the 
management  thereof  after  It  has  started  which  the  rules  of  ordi- 
nary care  demand. 

2.  A  man  starting  a  fire  on  his  own  land  is  using  a  dangerous  agents 

and  when  there  is  much  inflammable  material  on  the  ground,, 
and  the  wind  is  strong  in  the  direction  of  his  neighbors' 
lands,  he  may  be  charged  with  negligence  if  he  sets  a  ftre»  or  if,, 
having  set  it,  he  does  not  exercise  that  oare  to  keep  it  under 
control  which  ordinary  prudence  dictates. 

8.  In  an  action  to  recoyer  damages  resulting  to  the  plaintiffs  stand* 
ing  timber  by  reason  of  a  fire  alleged  to  hare  been  negligently 
set  on  the  defendants'  land  by  their  servant  and  which  escaped 
from  control  and  spread  upon  plaintiffs  land,  the  evidence, 
stated  in  the  opinion,  is  held  sufficient  to  entitle  the  jury  to 
find  that  there  was  negligence  both  fn  starting  the  fire  and  in 
taking  care  of  it  after  it  was  started. 

4.  In  such  case  the  evidence  on  the  question  of  contributory  negli- 
gence on  the  part  of  the  plaintiff  is  held  to  have  presented  a 
question  for  the  jury. 

(.  In  an  action  to  recover  damages  resulting  to  plalntifTs  standing 
timber  by  reason  of  a  fire  alleged  to  have  been  negligently  set 
on  defeii'^ants'  land,  plaintiff,  on  cross-examination,  admitted 
that  there  was  a  custom  at  an  early  day  to  bum  over  both  pas- 
ture and  timber  land,  but  directly-  denied  the  existence  of  such 
custom  for  some  years  before  the  fire,  where  pasture  and  timber 
joined,  which  evidence  was  stricken  out.  Held,  Irrespective  of 
the  question  whether  evidence  of  custom  would  be  competent, 
that  there  was  no  prejudice  to  defendants  in  striking  out  the 
testimony. 

6.  In  an  action  to  recover  damages  resulting  to  plaintiff's  standing 
timber  by  reason  of  a  fire  alleged  to  have  been  negligently  set 
on  defendants'  land  by  their  servant,  declarations  of  the  serv- 
ant made  in  connection  with  and  throwing  light  upon  his  acts 
in  starting  the  fire  are  held  admissible  as  part  of  the  res  gesta^ 
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7.  Where  the  servant  of  defendants  was  called  as  a  witness  for  the 

plaintiff,  the  fact  that  the  servant  was  afterwards  called  and 
fully  examined  as  a  witness  for  defendants,  and  was  not  an 
adverse  or  unwilHng  witness,  sufficiently  cnres  any  alleged  error 
In  limiting  his  cross-ezamlnatloa  when  called  as  a  witness  for 
the  plaintiff. 

8.  Refusal  of  requests  for  Instructions  to  the  Jury  Is  held  to  be  with- 

out error,  where,  so  far  as  they  stated  correct  principles  of  law 
applicable  to  the  case,  they  were  Included  In  the  charge  as 
given,  and  those  not  so  Included  had  no  substantial  evidence 
on  which  to  base  them. 

9.  In  an  action  to  recover  damages  by  flre  to  standing  timber,  where 

the  evidence  as  to  damages  was  not  very  satlsfaotory,  it  is  held 
that  there  was  no  positive  error  in  rulings  on  the  admission  of 
evidence,  nor  In  Instructing  the  jury  that  In  assessing  damages 
they  should  be  fair  and  just  and  fix  such  sum  as  would  com- 
pensate the  plaintiff  for  the  Injury  which  the  preponderance  of 
the  evidence  established  that  he  actually  sustained  solely  as 
the  result  of  defendants'  negligence. 
30.  The  true  measure  of  damages  when  standing  timber  Is  destroyed 
by  flre  seems  to  be  the  diminution  In  the  value  of  the  land 
caused  by  the  Injury  to  the  timber. 

11.  Where  standing  timber  Is  destroyed  by  fire  It  Is  not  error  t& 

admit  proof  of  the  damage  to  the  timber  Itself.  While  such 
proof  does  not  determine  the  measure  of  the  damages,  it  Is  en- 
tirely legitimate  proof  and  entitled  to  be  considered  by  the  jury 
In  fixing  the  diminished  value  of  the  land. 

12.  In  an  action  to  recover  damages  for  loss  to  standing  timber  de- 

stroyed by  fire,  plaintiff's  admission  that  his  statement  as  to 
the  damage  to  the  trees  was  a  mere  guess  Is  held  to  mean  a 
rough  estimate  and  not  an  accurate  judgment  based  on  careful 
measurement,  and  hence  no  error  was  committed  In  refusing  to 
strike  out  his  testimony  on  that  subject. 


Appeal  Irom  a  juagment  ot  the  circuit  court  lor  Mar- 
quette county:  Ciiesteb  A.  Fowler,  Circuit  Judge.  Af- 
firmed. 

This  is  an  action  to  recover  damages  resulting  to  the  plaint- 
iff's standing  timber  by  reason  of  a  fire  alleged  to  have  been 
negligently  set  on  the  defendants'  land  by  their  servant  and 
which  escaped  from  control  and  spread  onto  the  plaintiff's 
land.     There  was  a  general  verdict  for  the  plaintiff,  assessing 
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his  damages  at  $125,  and  from  judgment  thereon  the  defend- 
ants appeal. 

The  plaintiff  and  the  defendant  William  Neale  own  adjoin- 
ing farms  separated  by  a  north  and  south  country  highway. 
The  defendant's  farm  is  on  the  west  side  of  the  highway  and 
the  plaintiff's  on  the  east,  and  the  plaintiff's  wood  lot  is  on 
the  south  side  of  his  land  adjoining  the  highway.  Page 
Neale  is  a  son  of  William,  and  was  living  upon  and  working 
William* 8  farm  at  the  time  of  the  fire,  while  William  lived  at 
some  distance,  but  was  at  the  farm  occasionally,  and,  so  far 
as  the  evidence  shows,  was  managing  the  farm  with  his  son. 
On  the  morning  of  the  22d  of  April,  1905,  at  about  8  o'clock, 
one  Belcher,  who  was  a  hired  man  employed  by  the  Neales, 
^et  a  fire  upon  the  defendants'  land  for  the  purpose  of  clean- 
ing out  some  grass  and  brush  preparatory  to  building  a  fence 
between  a  pasture  lot  and  a  wood  lot,  under  general  direc- 
tions from  the  defendants  which  had  previously  been  given. 
There  was  considerable  dry  grass  and  brush  on  the  ground 
between  the  starting  point  of  the  fire  and  the  plaintiff's  land, 
and  there  was  evidence  that  a  strong  northwest  wind  was 
blowing,  although  this  latter  fact  was  in  dispute.  The  fire 
spread  eastward  and  southward  and  got  beyond  controL 
Belcher  finally  started  a  back  fire  near  the  highway  in  order 
to  arrest  the  progress  of  the  original  fire,  but  the  attempt  was 
unsuccessful,  and  the  fire  crossed  the  highway  about  noon  and 
did  some  damage  in  the  plaintiff's  timber^  the  amount  of 
wrhich  was  in  dispute. 

Daniel  H.  Grady,  for  the  appellants. 

D.  W.  McNamara,  for  the  respondent 

WiNSLow,  C.  J.  A  man  may  lawfully  bum  rubbish  or 
brush  upon  his  own  land  if  he  exercises  that  prudence  in  the 
starting  of  the  fire  and  the  management  of  it  after  it  is  started 
which  the  rules  of  ordinary  care  demand.  He  is  using  a 
dangerous  agent,  and  when  there  is  much  inflammable  ma- 
terial on  the  ground,  and  the  wind  is  strong  in  the  direction 
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of  his  neighbors'  lands,  he  may  well  be  charged  with  negli- 
gence if  he  sets  a  fire,  or  if,  having  set  it,  he  does  not  exercise 
that  care  to  keep  it  under  control  which  ordinary  prudence 
dictates.  These  principles  are  fundamental,  and  they  form 
a  sufficient  answer  to  the  defendants'  contention  that  there 
was  no  evidence  of  negligence  and  hence  that  a  nonsuit  should 
have  been  granted.  There  was  sufficient  evidence  in  the 
present  case  to  entitle  the  jury  to  find  that  there  was  negli- 
gence, both  in  starting  the  fire  and  in  taking  care  of  it  after 
it  was  started. 

Many  minor  errors  are  assigned,  all  of  which  have  been 
examined  and  the  more  important  of  which  will  be  noticed. 
It  is  said  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence, as  matter  of  law,  because  he  was  working  in  his  own 
field  some  eighty  rods  distant  from  the  starting  point  of  the 
fire  and  saw  the  smoke  during  the  forenoon,  but  did  not  go 
to  the  place  of  the  fire  or  offer  assistance  until  about  the  time 
when  it  crossed  the  highway.  This  question  was  clearly  one 
for  the  jury.  The  evidence  on  the  subject  was  not  so  con- 
ehisive  as  to  warrant  the  court  in  saying  that  the  rules  of  or- 
dinary care  required  him  to  do  more  tlian  he  did. 

Upon  the  cross-examination  of  the  plaintiff  the  court  per- 
mitted the  defendants  to  ask  a  number  of  questions  concern- 
ing the  custom  of  farmers  in  that  locality  with  reference  to 
burning  off  grass  and  brush  at  that  time  of  year.  At  a  later 
stage  of  the  case  the  court  struck  out  the  evidence,  and  this 
ruling  is  assigned  as  error.  On  examination  of  the  testimony 
so  stricken  out  we  find  that,  while  plaintiff  admitted  that 
there  was  a  custom  in  an  early  day  to  burn  over  both  pasture 
and  timber  land,  he  directly  denied  that  there  was  any  such 
custom  at  the  time  of  the  fire  and  for  some  years  prior  thereto, 
where,  as  in  this  case,  pasture  and  timber  joined.  Irrespect- 
ive of  the  question,  therefore,  whether  evidence  of  custom 
would  be  competent,  there  was  no  prejudice  to  the  defendants 
in  the  striking  out  of  the  testimony. 

One  of  plaintiff's  witnesses,  named  Grosskratz,  who  was  a 


Digitized  by 


Google 


4aO         SUPKEME  CODET  OF  WISCONSIN.      [Jax. 
Miller  v.  Neate,  1S7  Wia.  426. 

farmer  living  north  and  east  of  the  starting  point  of  tlie  fire, 
testified  tkat  he  was  with  Belcher  when  he  started  the  fire, 
and  that  just  before  starting  it  Belcher  asked  him  if  it  would 
harm  his  buildings,  and  he  looked  at  the  wind  and  saw  it 
was  coming  f  rwn  the  northwest  and  told  Belcher  that  it  would 
do  no  harm.  This  testimony  was  objected  to,  and  its  admis- 
sion is  now  assigned  as  error.  Clearly,  these  remarks  were 
declarations  made  in  connection  with  and  throwing  light  upon 
the  main  fact  in  controversy,  namely,  the  setting  of  the  fire, 
and  were  admissible  as  part  of  the  res  gestce. 

Errors  are  assigned  because  the  plaintiff  was  allowed  to 
testify  that  the  timber  was  good  timber,  also  that  he  was  keep- 
ing it  for  his  own  use,  and  because  the  defendants  were  not 
permitted  to  fully  cross-examine  tie  man  BeLdier  when  called 
as  a  witness  for  the  plaintiff.  The  first  two  of  these  assign- 
ments of  error  are  trivial  in  their  nature,  and  the  rulings 
could  not  be  prejudicial,  even  if  it  be  admitted  that  they  were 
technically  erroneous.  As  to  the  alleged  improper  limiting 
of  the  cross-examination  of  Belcher,  it  is  sufficient  to  say  that 
he  was  afterwards  called  and  fully  examined  as  a  witness  for 
the  defendants,  and  was  not  an  adverse  or  unwilling  witsiess, 
and  that  the  defendants  then  had  full  opportunity  to  examine 
him  upon  the  subjects  as  to  which  they  desired  to  cross-exam- 
ine him. 

A  large  number  of  instructions  were  requested  by  the  de- 
fendants, all  of  which  were  refused,  and  these  rulings  are 
now  assigned  as  error.  We  shall  not  ccmsider  the  instruc- 
tions requested  in  detail.  The  trial  court  gave  the  jury  a 
i^oraprehensive  and  substantially  correct  charge,  placing  be- 
fore them  the  legal  principles  which  should  govern  the  delib- 
erations, without  repetition  and  with  commendable  clearness 
and  brevity.  So  far  as  the  requested  instructions  stated 
correct  principles  of  law  applicable  to  the  case  they  were  in- 
cluded in  the  charge  given.  A  number  of  these  requested  in- 
structions touchod  upon  the  question  of  a  supposed  change  in 
^^he  velocity  or  direction  of  the  wind  during  the  progress  of 
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the  fire,  and  upon  the  legal  effect  of  such. change  upon  the 
•question  of  defendants'  negligence.  None  of  these  instruc- 
tions -were  given  or  incorporated  in  the  general  charge,  for 
the  very  sufficient  reason  that  there  was  no  substantial  evi- 
dence on  "which  to  base  them.  The  nearest  approach  to  evi- 
dence showing  a  change,  either  in  the  velocity  or  direction  of 
the  wind,  was  some  testim(my  that  the  fire  worked  eastward 
for  a  time  and  then  southward ;  but  this  might  easily  result 
from  the  nature  of  the  intervening  groimd  and  the  presence 
or  absence  of  combustible  material  in  the  course  of  the  fire, 
and  there  is  practically  no  evidence  to  show  that  it  resulted 
from  d&ange  of  wind. 

Various  exceptions  bring  up  the  question  whether  there 
was  error  in  the  rulings  or  instructions  to  the  jury  on  the 
question  of  the  measure  of  damages.  The  plaintiff,  after 
stating  the  kind  of  timber  in  his  wood  lot  and  that  twelve 
acres  of  the  timber  was  entirely  killed  by  the  fire  and  the 
other  eighteen  acres  blaAened,  was  allowed  to  answer, 
against  objections,  that  in  his  opinion  the  damage  to  the  tim- 
1)er  was  about  $300.  On  c^oss-examination  he  stated  that  he 
did  not  count  the  trees,  and  that  his  statement  of  damages 
was  not  based  on  measurement  or  accurate  inspection,  but 
was  a  guess.  Thereupon  the  defendants  moved  to  strike  out 
plaintiff's  answers  as  to  the  value  of  the  timber  burned,  but 
the  motion  was  ovemiled.  On  redirect  examination  he  tes- 
tified that  the  land  with  the  timber  on  it  prior  to  the  fire  was 
worth  about  $35  per  acre  and  after  the  fire  about  $20  per 
acre.  One  Baker,  who  was  a  farmer  and  a  witness  called  by 
the  plaintiff,  testified  to  an  examination  of  the  timber  after 
the  fire  and  that  about  one  third  of  the  trees  were  dead,  and 
that  in  his  opinion  the  land  was  worth  $20  to  $35  an  acre  be- 
fore the  fire,  and  after  the  fire  $10  less  an  acre.  Several 
witnesses  for  the  defendants  testified  to  an  examination  of  the 
woods  just  prior  to  the  trial  and  that  in  their  opinion  the 
<1amage  to  the  timber  by  fire  was  about  $15  in  all. 

The  foregoing  constituted  all  the  evidence  that  was  given 
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on  the  subject,  and  the  court  charged  the  jury  that  in  assess- 
ing damages  they  should  be  fair  and  just,  and  fix  such  sum 
as  would  compensate  the  plaintiff  for  the  injury  which  the- 
preponderance  of  the  evidence  established  that  he  actually 
sustained,  solely  as  a  result  of  the  defendants'  negligence. 
ITo  definite  rule  as  to  the  mode  of  ascertaining  the  damage 
was  given  by  the  court  or  requested  by  either  party.  While 
the  evidence  was  not  very  satisfactory  on  the  subject,  and  the 
charge  was  merely  general,  we  are  unable  to  see  that  any 
positive  error  was  conmiitted  either  in  the  rulings  or  in  the 
charge.  Doubtless,  the  true  measure  of  damages  was  the 
diminution  in  the  value  of  the  land  caused  by  the  injury  to- 
Tlie  timber  (Nelson  v.  ChurchUl,  117  Wis.  10,  93  N.  W.  799), 
and  doubtless,  also,  the  trial  court  would  have  given  a  definite 
instruction  to  this  effect  had  it  been  requested ;  but  it  was  not, 
and  it  certainly  was  not  error  to  say  that  the  plaintiff  was  en- 
titled to  recover  such  sum  as  would  compensate  him  for  the 
injury  sustained  which  was  caused  by  defendants'  n^ligence. 
Nor  was  it  error  to  admit  proof  of  the  damage  to  the  timber 
itself.  While  such  proof  does  not  determine  the  measure  of 
the  damages,  it  was  entirely  legitimate  proof  and  entitled  to^ 
l)e  considered  by  the  jury  in  fixing  the  diminished  value  of 
the  land.  Nelson  v.  ChvrchiU,  supra.  The  plaintiff's  ad- 
mission that  his  statement  as  to  the  damage  to  the  trees  was 
a  mere  guess,  evidently  meant  that  it  was  a  rough  estimate- 
and  not  an  accurate  judgment  based  upon  careful  measure- 
ment, and  hence  there  was  no  error  in  refusing  to  strike  out 
his  evidence  on  the  subject 
By  the  Court. — Judgment  afi&rmed. 
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PoLUCKiB,  Eespondent,  vs.  Wegenke,  imp.,  Appellant. 

December  18,  1908— January  5,  1909, 

Appeal  and  error:  Questions  cot^idered:  Immaterial  matters:  Sub- 
rogation, 

1.  On  review  of  a  Judgment  determining  appellant's  right  in  lands, 

if  he  obtains  by  the  Judgment  all  he  is  entitled  to,  it  is  imma- 
terial as  to  him  to  what  source  his  title  is  referable. 

2.  Subrogation  is  based  on  rules  of  equity.    It  is  a  creation  of  the 

law  whereby  the  substantial  ends  of  Justice  may  be  accomplished 
regardless  of  contract  relations. 
S.  Where  a  person  for  the  protection  of  his  title  to  property  is  com- 
pelled to  pay  oft  a  lien  thereon  for  a  debt  for  which  he  is  not 
liable,  so  that  another  having  an  interest  in  the  property  and 
who  stands  prior  in  obligation  to  pay  the  debt,  either  because 
of  being  the  debtor  or  being  more  immediate  to  the  creator  of 
the  lien,  will  be  relieved  of  the  burden,  equity  Immediately 
operates  in  favor  of  the  payor,  preserving  the  lien  for  his  pro 
tection  to  the  extent  that  he  would  otherwise  suffer  loss  to  such 
other's  gain. 

4.  In  an  equitable  aqtion  to  have  a  forfeiture  declared  of  rights  ob- 

tained by  P.,  a  grantor  of  appellant,  under  a  conveyance  to  the 
grantor  by  his  parents  (the  plain tifP  and  her  husband  now  de- 
ceased) to  secure  their  support  for  the  balance  of  their  lives, 
it  is  held  that  there  was  nothing  in  the  transactions  between 
appellant  and  his  grantor,  stated  in  the  opinion,  upon  which 
right  of  subrogation  could  be  grounded. 

5.  Where  each  party  before  the  trial  court  was  awarded  Judgment 

for  Just  what  he  or  she  was  entitled  to,  and  as  between  appel- 
lant and  other  parties  interested,  if  there  were  any  such,  the 
situation  was  unaffected  by  the  Judgment,  the  supreme  court 
affirms  the  Judgment. 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
Lake  counly:  Chesteb  A.  Fowlee,  Circuit  Judge.  Af- 
firmed, 

Equitable  action  to  have  a  forfeiture  declared  of  rights  ob- 
tained by  John  Poluckie  and  others  through  him  under  a  con- 
veyance to  him  by  his  parents  (plaintiff  and  her  husband 
now  deceased)  to  secure  their  support  for  the  balance  of  their 
Vol.187— 28 
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lives,  the  claim  being  that  the  deed  and  contract  back  for 
support  had  been  extinguished  bj  breach  of  condition  subee- 
quent. 

The  consideration  for  the  transfer  and  the  status  of  the  title 
at  the  time  thereof  and  subsequent  occurrences  as  to  the  title 
are  indicated  in  the  findings  covering  the  issues  and  are  in 
brief  as  follows: 

November  22,  1901,  plaintiff's  husband  owned  the  prem- 
ises described  in  the  complaint,  subject  to  a  mortgage  owned 
by  Gustave  Krause.  At  that  time  and  for  a  long  time  prior 
thereto  they  occupied  such  premises  as  their  home.  Defend- 
ants John  and  Joseph  Poluckie  are  their  sons.  On  the  day 
named  they  joined  in  a  conveyance  of  the  property  to  John, 
the  deed  being  duly  recorded.  They  took  a  contract  back  for 
their  support,  which  was  the  consideration  for  the  conveyance. 
Such  contract  provided  for  delivery  to  the  grantors  and  the 
survivor  of  them  of  specified  articles  at  specified  times  for 
maintenance,  and  provided  that  during  their  lives,  or  the 
life  of  either  survivor,  they  should  have  the  use  of  a  part  of 
the  dwelling  house  and  a  specified  amount  of  land  for  a  gar- 
den. The  contract  and  deed  were  duly  recorded.  The  hus- 
band died  December  23,  1901.  On  December  23,  1903, 
John  deeded  his  interest  in  the  property  to  his  brother  Jo- 
seph, the  deed  being  duly  recorded.  Joseph  upon  receiving 
the  deed  assumed  John's  obligations  under  the  contract  for 
support.  February  26,  1905,  he  mortgaged  the  property  to 
defendant  Krause  to  secure  an  additional  loan.  Plaintiff  at 
that  time,  no  consideration  moving  to  her,  but  solely  to  assist 
Joseph,  quitclaimed  her  interest  in  the  property  to  Krause. 
As  part  of  the  transaction  it  was  agreed  between  the  parties 
that  in  case  of  payment  of  all  the  indebtedness  to  Krause 
within  three  years  the  property  should  be  conveyed  to  plaint- 
iff and  Joseph.  As  a  further  part  of  the  transaction  plaint- 
iff signed  a  satisfaction  which  was  delivered  to  Krause,  recit- 
ing that  it  was  of  a  mortgage  to  secure  fulfilment  of  the  ob- 
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ligations  of  a  life  lease  to  plaintiff  and  her  husband.  There 
was  no  such  mortgage  in  fact.  As  a  further  part  of  the  trans- 
action^ intended  to  evidence  the  agreement  aforesaid  as  to  re- 
deeding,  a  land  contract  was  made  which  was  supposed  by  the 
parties  thereto  and  plaintiff  to  run  to  the  latter  and  Joseph. 
The  land  contract  was  not  recorded  till  February  9,  1906. 
!E^either  plaintiff  nor  any  one  concerned  intended  that  the 
contract  for  support  should  be  superseded  except  so  far  as 
necessary  to  secure  Krause.  Plaintiff  could  speak  only  in 
the  Polish  language,  Krause  could  speak  only  in  German  and 
imperfectly  in  English,  and  Joseph  could  speak  only  in  Pol- 
ish and  imperfectly  in  English.  Joseph  and  Krause  could 
not  converse  with  each  other  except  with  difficulty  in  English. 
Plaintiff  and  her  son  were  below  the  ordinary  in  intelligence 
and  without  business  experience.  All  the  papers  aforesaid 
except  the  land  contract  being  recorded,  Joseph,  February  8, 
1906,  quitclaimed  the  property  to  defendant  Wegenke  and 
assigned  to  him  his  interest  aforesaid  in  the  contract  with 
Krause,  The  consideration  named  in  the  deed  was  $1,910. 
The  conveyance,  contract  to  Krause,  and  assignment  thereof 
by  Joseph  were  immediately  duly  recorded.  Wegenke  was 
duly  informed  by  Joseph  at  the  time  of  the  transaction  of 
plaintiff's  interest  in  the  premises  and  that  his  conveyance 
was  subject  thereto.  February  25,  1906,  with  knowledge  as 
aforesaid  and  that  plaintiff  would  insist  upon  her  rights, 
WegerJce  tendered  to  Joseph,  at  the  home  on  the  place  then 
occupied  by  plaintiff,  the  balance  of  the  consideration  men- 
tioned in  the  deed  to  him  after  deducting  the  amount  due 
Krause.  Joseph  refused  to  receive  the  money.  Wegenke 
then  left  it  on  the  table  and  Joseph  straightway  deposited 
the  same  subject  to  Wegenke's  demand  and  informed  him 
thereof,  and  at  the  commencement  of  the  action  it  was  ten- 
dered to  him  and  payment  thereof  upon  the  trial  subject  to 
the  order  of  court  was  offered.  Wegenke  knew  all  the  time 
of  plaintiff's  interest  under  the  contract  for  support  and  that 
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she  had  been  from  the  beginning  and  was  in  possession  of  the 
premises,  using  the  dwelling-house  forty  as  a  homestead. 
Such  occupancy  was  adverse  to  the  extent  of  her  interest 
Joseph  breached  the  contract  for  support  of  plaintiff  in  fail- 
ing to  supply  the  articles  and  perform  the  services  agreed 
upon  for  her  support 

Upon  such  findings  the  court  decided  that  the  written  con- 
tract between  Krause  and  Joseph  should  be  reformed  so  as 
to  conform  to  the  intention  of  the  parties  at  the  time  it  was 
made,  as  stated ;  that  the  deed  to  John  and  contract  back  and 
record  thereof  should  be  canceled ;  that  plaintiff's  homestead 
and  dower  right  in  the  premises  should  be  established  as  if 
no  such  deed  and  contract  had  been  made;  that  Wegenke  was 
entitled  to  his  election  whether  to  hold  under  his  deed  from 
Josoph  the  rights  of  the  latter  and  his  brother  John  as  heirs 
at  law  of  their  father,  or  to  take  the  money  tendered  less  the 
costs  of  the  action,  which  should  go  against  him.  He  how- 
ever, in  case  he  desired  to  hold  under  the  deed,  within  thir- 
teen days  of  the  service  upon  his  attorneys  of  a  copy  of  the 
judgment,  to  serve  upon  plaintiff's  attorneys  a  notice  of  his 
election  in  that  regard,  in  which  case  plaintiff's  attorneys 
sliould  pay  into  court  the  amount  of  the  tender,  less  the  costs 
adjudged  against  Wegenke,  the  same  to  be  paid  to  the  latter 
upon  his  demand.  Judgment  was  rendered  according  to  the 
decision,  the  costs  being  taxed  at  $151.08.  Within  the  time 
limited  therefor  Wegenke  elected  to  retain  imder  his  deed 
tlie  title  to  the  property  subject  to  plaintiff's  interest  and  the 
mortgage  interest  of  Krause.  Subsequently  he  appealed 
from  the  judgment 

For  the  appellant  there  was  a  brief  by  Edward  F.  Kiieen 
and  B.  B,  Park,  and  oral  argument  by  Mr.  Kiieen* 

D.  W.  McNamara,  for  the  respondent 

Maeshai.1.,  J.  It  seems  to  be  conceded  by  appellant,  as 
might  well  be  the  case,  upon  the  facts  found  which  are  not 
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now  challenged,  that  the  judgment  is  right  so  far  as  it  se- 
cures plaintiff  her  dower  and  homestead  rights  in  the  prem- 
ises, subject  to  such  rights  as  he  acquired  under  the  deed  from 
Joseph,  Sr.,  and  the  assignment  of  the  land  contract  as  re- 
formed, given  by  Krause  at  the  time  the  deed  was  made  to 
hinu  But  it  is  insisted  by  appellant  that  his  title  is  referable 
to  that  of  the  deceased  grantor  of  John  through  the  convey- 
ance to  the  latter  and  subsequent  conveyances,  instead  of 
through  the  descent  of  such  title  to  John  and  Joseph  as  heirs 
at  law  of  their  father  and  such  transfer;  that  the  condition 
precedent,  arising  out  of  the  circumstance  of  the  conveyance 
to  John,  as  to  the  deceased,  should  not  be  regarded  as  having 
survived  his  death.  In  that  view  it  seems  to  be  thought  that 
appellant  because  of  his  dealings  with  Joseph,  Jr.,  should  be 
left  an  opportunity  of  subrogation  to  the  rights  of  Krause 
under,  at  least,  the  mortgage  outstanding  at  the  death  of 
Joseph,  Sr.,  for  the  protection  of  his  title  against  the  claim 
of  respondent,  and  the  heirs  of  the  latter  ottier  than  John  and 
Joseph,  if  there  be  any. 

Manifestly  if  appellant  obtained  by  the  judgment  all  he  is 
•entitled  to,  it  is  immaterial  whether  it  be  referable  to  the  title 
of  eToseph,  Sr.,  through  mesne  conveyances  or  through  descent 
to  his  heirs  at  law  and  such  conveyances. 

We  are  unable  to  discover  anything  in  the  transaction  be- 
tween appellant  and  his  grantor,  Joseph,  Jr.,  upon  which  the 
right  of  subrogation  claimed  can  be  grounded. 

Subrogation  is  based  on  rules  of  equity.  It  is  a  creation 
of  the  law  whereby  the  substantial  ends  of  justice  may  be  ac- 
complished regardless  of  contract  relations.  If  a  person  for 
the  protection  of  his  title  to  property  is  compelled  to  pay  off 
a  lien  thereon  for  a  debt  which  he  is  not  liable  for,  so  that  an- 
other having  an  interest  in  the  property  and  who  stands  prior 
in  obligation  to  pay  the  debt  either  because  of  being  the  debtor 
or  being  more  immediate  to  the  creator  of  the  lien,  will  be 
relieved  of  the  burden,  equity  immediately  operates  in  favor 
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of  the  payor,  preserving  the  lien  for  his  protection  to  the  ex- 
tent that  he  would  otherwise  suffer  loss  to  such  other's  gain. 
Charmley  v.  Chamdey,  125  Wis.  297,  103  N.  W.  1106. 

There  is  no  such  situation  disclosed  in  the  record  as  the  one 
suggested  nor  opportunity  therefor  as  regards  protection  of 
appellant  He  took  a  quitclaim  deed  from  Joseph,  Jr.,  for  a 
consideration  of  $1,910,  to  be  paid,  as  appears,  to  Krause  to 
the  extent  of  his  mortgage  interest  and  the  balance  to  the 
former.  He  took  with  full  knowledge  of  the  rights  of  re- 
spondent, giving  only  the  value  of  Joseph  Jr.'s  equity.  That 
was  the  entire  title  so  far  as  it  reached  John  and  Joseph  by 
descent  or  otherwise,  subject  to  whatever  ri^ts  respondent 
had  and  subject  to  the  Krause  mortgage  interest,  the  measure 
of  which,  as  seen  by  the  acts  of  the  parties,  was  taken  account 
of  as  a  burden  to  be  borne  by  appellant  If  he  speculated  on 
the  probability  of  acquiring  plaintiff's  interest  in  the  prop- 
erty upon  the  theory  that  she  had  irrevocably  parted  with  it, 
that  such  interest  was  her  right  to  support  under  the  contract 
given  by  John  and  had  been  parted  with  by  the  transaction 
with  Krause,  of  course  he  must  take  the  consequences  after 
the  ordinary  manner  of  risks  of  speculation.  As  between 
him,  Joseph,  Jr.,  and  the  plaintiff,  he,  not  they  or  either  of 
them,  is  lihe  one  to  discharge  the  mortgage  burden  on  the 
property,  as  he  seems  to  have  recognized  after  the  entry  of 
judgment  by  electing  to  leave  to  Joseph,  Jr.,  according  to 
the  original  idea,  the  balance  of  the  $1,910  named  in  the 
latter's  deed  to  him  after  deducting  the  amount  requisite  to 
discharge  such  interest.  If  there  be  any  opportunity  for 
subrogation  under  any  circumstances  it  is  a  possession  of  the 
respondent  against  appellant  in  case  of  her  having  to  pay 
Krause.  Appellant  had  no  equity  in  that  regard;  not  the 
least 

In  this  disposition  of  the  case  it  becomes  unnecessary  to 
pass  on  the  question  of  whether  the  decision  below  should 
have  been  limited  to  giving  effect  to  the  condition  subsequent 
in  the  original  transaction  so  far  as  necessary  to  restore  re- 
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spond^it  to  her  former  position.  In  any  event  appellant  got 
all  he  was  entitled  to  as  regards  the  parties  before  the  court* 
If  there  are  other  heirs  than  John  and  Joseph,  whose  interests 
are  contingent  npon  whether  the  deed  to  John  should  have 
been  wholly  superseded  or  only  as  to  respondent,  the  rights 
of  such  heirs  are  not  affected  by  the  judgment  nor  are  the 
rights  of  appellant  as  regards  them.  They  should  have  been 
brought  in  on  motion  of  appellant,  or  without  any  motion. 
While  there  is  some  language  in  the  complaint  suggesting 
other  heirs  Ihan  those  before  the  court,  the  findings  are  en- 
tirely silent  in  respect  to  the  matter.  On  the  whole,  we  have 
concluded  to  affirm  the  judgment  because  each  party  before 
the  court  got  just  what  he  or  she  was  entitled  to,  and  as  be- 
tween appellant  and  other  parties  interested,  if  there  be  such, 
the  situation  is  unaffected  by  the  judgment. 
By  the  Court — ^The  judgment  is  affirmed. 


Wnx  OF  ExJGGLxs :  Boss,  Appellant,  vs.  Euogles,  Trustee^ 

Hespondent 

December  i%,  IBOS-^onaarff  5, 1909. 

Wills:  Construction:  Advancements, 

Testator  gave  to  trustees  the  residue  of  his  estate  to  be  divided 
into  as  many  equal  shares  or  portions  as  he  had  children  (there 
were  two),  and  directed  that  there  should  be  paid  to  a  daugh- 
ter, within  one  year  after  the  probate  of  his  will,  one  fourth 
of  her  share,  and  otherwise  directed  as  to  the  disposition  of  the 
residue  of  her  share.  The  will  also  provided  that  any  advance- 
ments to  his  children  "shall  be  added  to  and  deemed  a  part  of 
my  estate  In  this  will  bequeathed  and  devised  in  trust/'  and 
that  "in  the  division  of  said  estate  into  shares,  as  hereinbefore 
provided,  the  [advancements]  shall  be  deducted  from  the  share 
of  the  child  or  children  against  whom  such  charges  or  charge 
shall  be  made."    Held: 

(1)  The  bequest  to  the  trustees  being  of  money  and  property 
belonging  to  the  deceased  at  the  time  of  his  death,  advance- 
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mentB  made  by  the  testator  did  not  come  to  the  trustees,  since 
such  advancements  were  not  such  property  as  belonged  to  the 
testator  at  the  time  of  his  death. 

<2)  The  conception  and  intent  of  the  language  of  the  will 
was  merely  to  direct  such  method  of  computation  as  that  the 
proportioning  of  the  actual  property  held  by  the  trustees  be- 
tween the  children  should  give  to  the  one  receiving  less  ad- 
vances a  proportionate  superiority  over  the  other  child.  ' 

(3)  The  words  used  aptly  expressed  an  intention  that,  as  pre- 
liminary to  the  action  of  the  trustees,  the  one-half  of  the  estate 
attributable  to  the  daughter  should  be  ascertained  by  dividing 
the  estate  plus  the  advancement  by  two,  one  half  for  each  child, 
and  that  the  amount  of  the  advancement  to  her  should  be  de- 
ducted from  the  same  one-half  share,  and  the  remainder  pass 
to  the  trustees  to  be  managed  and  divided  by  them  in  the  pro- 
portions prescribed  by  the  wilL 

Timlin,  J.,  dissents. 

Appeal  from  a  judgment  of  tlie  circuit  court  for  Fond  du 
Lao  county :  Chesteb  A.  Fowlee,  Circuit  Judge.     Reversed. 

Petition  by  the  executor  for  construction  of  certain  clauses 
in  the  will  of  Augustus  G.  Ruggles,  deceased.  The  will,  af- 
ter making  several  bequests,  provided  by  its  fifth  paragraph 
as  follows: 

"I  give,  bequeath  and  devise  imto  said  George  D.  Euggles, 
James  B.  Perry  and  said  Anna  Ruggles  Peck,  and  the  sur- 
vivors and  survivor  of  them  and  their  successors,  all  the 
rest,  residue  and  remainder  of  my  property,  whether  real, 
personal  or  mixed,  and  wherever  situated,  in  trust,  neverthe- 
less, to  and  for  the  uses  and  purposes  following,  that  is  to  say : 
To  convert  the  same  into  money,  stocks  or  other  securities, 
iind  divide  them  into  as  many  equal  shares  or  portions  as 
there  shall  be  living  of  children  bom  to  me,  including  any 
child  or  children  begotten  by  me  and  bom  after  my  decease, 
to  beheld  in  trust  by  them,  one  share  for  each  such  child,  and 
dispose  of  them  as  follows,  to  wit:  Pay  to  my  daughter  Oer- 
trade  Golden  Buggies  Rose,  within  one  year  after  the  proof 
and  allowance  of  this  my  will,  or  as  soon  thereafter  as  prac- 
ticable, one  fourth  of  her  share  or  portion,  retaining  the  resi- 
due thereof,  and  investing  and  keeping  invested  the  same 
in  such  manner  as  to  them,  the  survivors  and  survivor  of  them 
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^nd  their  Buccessors  shall  best  seem,  and  pay  to  my  said 
•daughter  the  interest  and  income  derived  therefrom  imtil  she 
^hall  attain  the  age  of  fifty  years,  if  she  shall  live  so  long,  at 
which  time  they  shall  pay  to  her  one  third  of  said  residue,  re- 
taining the  remaining  two  thirds  of  such  residue,  and  pay  to 
lier  during  her  natural  life  all  interest  and  income  derived 
therefrom  quarterly,  or  as  near  quarterly  as  practicable ;  and 
from  and  after  her  death,  without  issue  her  surviving,  such 
residue  to  go  to  my  heirs  at  law  who  may  be  living  at  that 
time;  provided  that  if  my  said  daughter  shall  survive  her 
husband,  H.  H,  Bose,  my  said  trustees  are  hereby  authorized 
and  empowered  to  pay  to  her,  should  she  desire,  as  soon  after 
the  death  of  said  H.  H.  Hose  as  practicable,  one  half  of  said 
two-thirds  residue,  and  the  income  of  the  remaining  one  half 
thereof  during  her  natural  life,  the  principal  of  which  after 
her  death,  without  issue  her  surviving,  shall  go  to  my  heirs 
at  law  then  living.  To  invest  and  keep  invested  the  share  or 
portion  set  apart  for  my  son  AugustiLS  G.  Buggies,  and  during 
liis  minority,  pay  over  to  his  guardian  from  time  to  time  as 
said  guardian  may  require,  the  income  derived  therefrom, 
and  said  guardian  is  hereby  authorized  and  requested  to  use 
the  same,  or  so  much  thereof  as  in  his  judgment  may  be  neces- 
sary for  the  support,  maintenance  and  education  of  my  said 
son  until  he  attains  the  age  of  twenty-one  years,  at  which  time 
there  shall  be  paid  to  my  said  son  one  fourth  of  said  share  or 
portion,  and  the  income  from  the  residue  thereof  until  he 
attains  the  age  of  twenty-five  years,  at  which  time  he  shall 
receive  from  said  trustees  another  one  fourth  or  one  third  of 
said  residue,  and  the  income  from  the  remainder  until  he  at- 
tains the  age  of  thirty  years,  when  the  remaining  portion  of 
the  principal  sum  of  his  share  shall  be  paid  to  him.  Pro- 
vided, that  if  my  said  son,  Augustus  0,  Bungles,  or  my 
daughter  Gertrude  Golden  Buggies  Bose  shall  die,  leaving 
no  issue,  before  receiving  the  full  shares  or  portions  herein 
provided  to  be  paid  to  him  or  her,  such  shares  or  portions  not 
received  by  him  or  her,  shall  go  to  my  heirs  at  law  who  shall 
be  living  at  the  time  of  his  or  her  death.  .  .  .  Provided,  that 
if  any  of  my  said  children  shall  die  before  receiving  his,  her 
or  their  share,  the  portion  thereof  not  received  by  him,  her 
or  them,  shall  go  to  his  or  her  children  if  any  are  left  surviv- 
ing; but  if  no  issue  survives,  then  to  my  heirs  at  law  who 


Digitized  by 


Google 


442         SUPREME  COURT  OF  WISCONSIN      [Jan. 
Rose  y.  Kuggles,  137  Wis.  439. 

shall  be  living  at  the  time.  Provided  further,  that  if  prior 
to  my  decease  I  shall  have  made  any  advancements  to  any  of 
my  children,  either  of  money,  stocks,  other  personal  property 
or  real  estate,  such  advancement  shall  be  added  to  and  deemed 
a  part  of  my  estate  in  this  my  will  bequeathed  and  devised  in 
trust,  for  the  benefit  of  my  children,  at  the  price  of  valuation 
named  in  the  charge  against  any  such  child  or  children  in  my 
books  of  account,  and  in  the  division  of  said  estate  into  shares, 
as  hereinbefore  provided,  the  same  shall  be  deducted  from 
the  share  of  the  child  or  children  against  whom  such  charges 
or  diarge  shall  be  made,  at  the  face  of  such  charge  without 
interest" 

And  by  a  codicil,  which  recited  the  proviso  of  said  para- 
graph with  reference  to  the  payment  to  Oertrude  in  the  event 
of  her  survival  of  her  husband,  modified  the  same  in  follow- 
ing words : 

"Provided,  that  if  my  said  daughter  shall  survive  her  hus- 
band, H.  H.  Rose,  and  live  to  be  fifty  years  of  age,  one  third 
of  said  two-thirds  residue,  that  is  one  sixth  of  the  original 
amount  set  apart  as  her  share  or  portion,  may  be  paid  to  her 
by  my  said  trustees,  should  she  desire  it,  as  soon  after  the 
death  of  said  H.  H.  Rose  as  practicable,  but  not  however 
until  after  she  is  at  least  fifty  years  of  age,  and  the  income  of 
the  remaining  portion  of  said  two-thirds  residue,  during  her 
natural  life  shall  be  paid  to  her,  and  the  principal  sum  of 
said  two-thirds  residue,  or  so  much  thereof  as  shall  not  be 
paid  to  her  as  herein  provided,  shall  after  her  death  go  to 
her  issue  her  surviving,  but  if  she  shall  die  leaving  no  isi^ue 
her  surviving,  the  same  shall  go  to  my  heirs  at  law  then  liv- 
ing." 

Upon  settlement  by  the  executors  the  residue  of  the  estate 
remaining  applicable  to  the  fifth  paragraph  of  the  will  was 
$225,600,  including  an  advancement  of  $8,000  to  appellant 
There  being  but  two  children,  that  total  was  divided  into 
halves,  or  $112,800  each,  one  of  said  halves  pertaining  to  a 
brother  of  the  appellant,  and  the  other  to  her.  The  trustees 
paid  her  $20,200  in  money,  which  was  $8,000  less  than  one 
quarter  of  said  one-half.     Later,  after  attaining  the  age  of 
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fifty  years,  she  petitioned  the  county  court  for  construction^ 
and  the  county  court  construed  the  will  as  requiring  payment 
to  her  within  one  year  after  testator's  death  of  one  quarter  of 
all  the  property  actually  coming  to  the  hands  of  the  trustees 
for  her,  which  he  found  to  be  $104,800,  and  a  like  s\mi  upon 
her  attaining  the  age  of  fifty  years,  and  accordingly  ordered 
that  an  additional  $6,000  be  paid  her  in  satisfaction  of  the 
second  instalm«it  Upon  appeal  the  circuit  court  rendered 
judgment  to  the  effect  that  the  $8,000  of  advancement  should 
be  treated  as  constituent  part  of  the  share  passing  to  the 
trustees  for  the  benefit  of  appellant  and  should  be  charged  to 
her  as  a  payment  upon  the  first  instalment,  so  that  she  should 
receive  nothing  additional  in  money  upon  that  instalment, 
but  should  receive  $28,200  as  her  second  one-quarter  by  rea- 
son of  having  reached  the  age  of  fifty  years.  From  that 
portion  of  the  circuit  court's  judgment  Gertrude  Golden  Bug- 
gies Rose  brings  this  appeal. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
J.  M.  Gooding  and  H.  H.  Rose. 

For  the  respondent  there  was  a  brief  by  Doyle  &  Hardr 
grove,  and  oral  argument  by  T.  L.  Doyle. 

Dodge,  J.  There  is  usually  little  gain  from  discussion  of 
different  theories  of  construction  of  language  used  in  a  will. 
We  have  carefully  studied  the  provisions  of  this  will,  sepa- 
rately and  in  their  context  and  correlation  with  each  other, 
and  are  persuaded  that  the  intention  of  the  testator  was  cor- 
rectly apprehended  and  executed  by  the  judgment  of  the 
county  court  Certain  considerations  leading  to  and  con- 
firming that  view  may  be  briefly  stated :  The  bequest  to  the 
trustees  was  of  money  and  property  belonging  to  the  deceased 
at  his  death.  Any  advancements  were  not  such  property. 
They  did  not  beloilg  to  the  testator  at  the  time  of  his  death. 
They  could  not  come  to  the  trustees.  The  duties  imposed 
upon  the  trustees  with  reference  to  the  property  coming  to 
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them  under  the  bequest  were  such  as  to  be  consistent  only 
with  actual  property  which  could  be  sold,  converted  into  in- 
terest-bearing securities,  and,  in  the  words  of  the  will,  paid 
over,  all  of  which  tend  to  n^ative  a  mental  conception  in  the 
testator  of  an  estate  made  up  of  property  and  of  advance- 
ments which  could  not  be  so  handled  and  disposed  of  by  trus- 
tees. We  think  the  conception  and  intent  plain  merely  to 
direct  such  method  of  computation  as  that  the  proportioning 
of  the  actual  property  held  by  the  trustees  between  the  chil- 
dren should  give  to  the  one  receiving  less  advances  a  propor- 
tionate superiority  over  the  other  child.  While  the  will  di- 
rects that  for  purposes  of  such  apportionment  the  advances 
should  be  deemed  a  portion  of  the  estate,  it  nowhere  declares 
that  they  should  be  deemed  a  portion  of  the  share  of  the  bene- 
ficiary, or  that  they  should  be  taken  in  payment  pro  tanto 
upon  such  share,  but  commands  that  they  should  be  deducted 
from  the  aliquot  portion  of  the  estate  attributable  to  the  ad- 
vancee  upon  computation  as  above  described.  Had  such  con- 
ception or  purpose  as  is  effectuated  by  the  judgment  of  the 
circuit  court  existed,  nothing  was  easier  than  to  express  it  in 
words  identical  with  or  similar  to  those  used  in  sec.  3956, 
Stats.  (1898),  where  it  is  declared  that^the  advancement 
^'shall  be  considered  as  a  part  of  the  estate  .  .  .  and  shall  be 
taken  by  such  child  or  other  descendant  toward  his  share  of 
the  estate  of  the  intestate."  The  will  under  consideration  is 
■couched  in  apt  and  legal  phrases  throughout,  evidently  pre- 
pared by  a  trained  lawyer  with  much  clearness  and  accuracy 
of  expression.  When  such  a  vmter  directs  that>  after  divid- 
ing the  estate,  including  advancements,  into  halves,  the 
amount  of  the  advancement  shall  be  deducted  from  one  of  the 
halves,  there  is  strong  presumption  that  he  meant  a  different 
result  from  that  which  would  be  expressed  by  the  phrase 
"shall  be  taken  by  the  beneficiary  toward  her  share."  We 
thuik  the  words  used  aptly  express  the  intention  that,  as  pre- 
liminary to  the  action  of  the  trustees,  the  one-half  of  the  estate 


Digitized  by 


Google 


5]  AUGUST  TERM,  1908.  445 

Rose  V.  Ruggles,  137  Wis.  439. 

attributable  to  appellant  should  be  ascertained  by  dividing 
the  estate  plus  the  advancement  by  two,  one  half  for  each 
child,  and  that  the  amount  of  advancement  to  her  should  be 
deducted  from  the  same  one-half  share,  and  the  remainder 
pass  to  the  trustees  to  be  managed  and  divided  by  them  in  the 
proportions  prescribed  by  the  v^ill. 

By  the  Court. — Judgment  of  the  circuit  court  is  reversed, 
and  cause  remanded  with  directions  to  affirm  the  judgment 
of  the  county  court 

TiMUN,  J.  (dissenting).  I  think  the  judgment  of  the  cir- 
cuit court  should  be  affirmed.  The  testator,  Augustus  G. 
Euggles,  who  died  November  14,  1887,  devised  the  rest,  resi- 
due, and  remainder  of  his  estate  to  certain  designated  trustees 
in  trust  to  convert  the  same  into  money,  stocks,  or  other  se* 
curities, 

"and  divide  them  into  as  many  equal  shares  or  portions  as 
there  shall  be  living  of  children  bom  to  me,  including  any 
child  or  children  begotten  by  me  and  bom  after  my  decease, 
to  be  held  in  trust  by  them,*  one  share  for  each  such  child,  and 
dispose  of  them  as  follows,  to  wit:  Pay  to  my  daughter  Ger- 
trude  Colden  Biiggles  Rose,  within  one  year  after  the  proof 
and  allowance  of  this  my  vdll,  or  as  soon  thereafter  as  prac- 
ticable, one  fourth  of  her  share  or  portion,  retaining  the  resi- 
due thereof  and  investing  and  keeping  invested  the  same  in 
such  manner  as  to  them,  the  survivors  and  survivor  of  them, 
and  their  successors  shall  best  seem,  and  pay  to  my  said 
daughter  the  interest  and  income  derived  therefrom  until  she 
shall  attain  the  age  of  fifty  years,  if  she  shall  live  so  long,  at 
which  time  they  shall  pay  to  her  one  third  of  said  residue,  re- 
taining the  remaining  two  thirds  of  such  residue,  and  pay  to 
her  during  her  natural  life  all  interest  and  income  derived 
therefrom  quarterly,  or  as  near  quarterly  as  practicable ;  and 
from  and  after  her  death,  without  issue  her  surviving,  such 
residue  to  go  to  my  heirs  at  law  who  may  be  living  at  that 
time;  provided  that  if  my  said  daughter  shall  sunave  her 
husband,  H.  H.  Rose,  my  said  trustees  are  hereby  authorized 
and  empowered  to  pay  to  her,  should  she  desire,  as  soon  after 
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tlie  death  of  said  H.  H.  Rose  as  practicable,  one  half  6i  said 
two-thirds  residue  and  the  income  of  the  remaining  one  half 
thereof  during  her  natural  life,  the  principal  of  which  after 
her  death,  without  issue  her  surviving,  shall  go  to  my  heirs 
at  law  then  living.  To  invest  and  keep  invested  the  share 
or  portion  set  apart  for  my  son  Augustus  O.  Buggies,  and 
during  his  minority,  pay  over  to  his  guardian  from  time  to 
time  as  said  guardian  may  require,  the  income  derived  there- 
from, and  said  guardian  is  hereby  authorized  and  requested 
to  use  the  same  or  so  much  thereof  as  in  his  judgment  may 
be  necessary  for  the  support,  maintenance  and  education  of 
my  said  son  imtil  he  attains  the  age  of  twenty-one  years,  at 
which  time  there  shall  be  paid  to  my  said  son  one  fourth  of 
said  share  or  portion  and  the  income  from  the  residue  thereof 
until  he  attains  the  age  of  twenty-five  years,  at  which  time 
he  shall  receive  from  said  trustees  another  one  fourth  or  one 
third  of  said  residue,  and  the  income  from  the  remainder  un- 
til he  attains  the  age  of  thirty  years,  when  the  remaining  por- 
tion of  the  principal  sum  of  his  share  shall  be  paid  to  him. 
Provided,  that  if  my  said  son,  Augustus  G.  Buggies,  ot  my 
■daughter  Oertrude  Colden  Buggies  Bose  shall  die,  leaving  no 
issue,  before  receiving  the  full  shares  or  portions  herein  pro- 
vided to  be  paid  to  him  or  her,  such  shares  or  portions  not  re- 
ceived by  him  or  her  shall  go  to  my  heirs  at  law  who  shall  be 
living  at  the  time  of  his  or  her  death.  And  if  there  shall  be 
any  other  child  or  children  bom  to  me,  the  share  or  shares  set 
a]Dart  for  him,  her  or  them,  shall  be  invested  as  hereinbefore 
provided  and  so  much  of  the  income  derived  therefrom  as  he 
may  deem  necessary  and  proper  shall  be  paid  from  time  to 
time  to  his,  her  or  their  guardian,  to  be  used  in  his  discretion, 
for  the  support,  maintenance  and  education  of  such  child  or 
children  during  his,  her  or  their  minority,  after  which  such 
income  shall  be  paid  direct  to  such  child ;  the  principal  sum  or 
sums  of  said  shares  or  share  to  be  disposed  of  as  follows,  to 
wit:  One  fourth  shall  be  paid  to  him  or  her  on  attaining  the 
afire  of  twenty-one  years,  one  fourth  on  attaining  the  age  of 
twenty-five  years,  and  the  residue  at  the  age  of  thirty  years. 
Provided,  that  if  any  of  my  said  children  shall  die  before  re- 
ceiving his,  her  or  their  share,  the  portion  thereof  not  re- 
ceived by  him,  her  or  them  shall  go  to  his  or  her  children  if 
any  are  left  surviving;  but  if  no  issue  survives,  then  to  my 
heirs  at  law  who  shall  be  living  at  the  time.     Provided  fur- 
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ther,  that  if  prior  to  my  decease  I  shall  have  made  any  ad- 
vancements to  any  of  my  children,  either  of  money,  stocks, 
other  personal  property  or  real  estate,  such  advancement  shall 
be  added  to  and  deemed  a  part  of  my  estate  in  this  my  will 
bequeathed  and  devised  in  trust,  for  the  benefit  of  my  chil- 
dren, at.  the  price  of  valuation  named  in  the  charge  against 
any  such  child  or  children  in  my  books  of  account,  and  in  the 
<li vision  of  said  estate  into  shares,  as  hereinbefore  provided, 
the  same  shall  be  deducted  from  the  share  of  the  child  or  chil- 
dren against  whom  such  charges  or  charge  shall  be  made,  at 
the  face  of  such  charge  without  interest" 

The  testator  added  a  codicil  to  said  will,  in  which  he 

'Trovided  that  if  my  said  daughter  shall  survive  her  hus- 
band, H.  H.  Rose,  and  live  to  be  fifty  years  of  age,  one  third 
-of  said  two-thirds  residue,  that  is  one  sixth  of  the  original 
amount  set  apart  as  her  share  or  portion,  may  be  paid  to  her 
by  my  said  trustees  should  she  desire  it,  as  soon  after  the 
•<leath  of  said  H.  H.  Rose  as  practicable,  but  not  however  until 
after  she  is  at  least  fifty  years  of  age,  and  the  income  of  the 
remaining  portion  of  said  two-thirds  residue  during  her  nat- 
ural life  shall  be  paid  to  her,  and  the  principal  sum  of  said 
two-thirds  residue,  or  so  much  thereof  as  shall  not  be  paid 
to  her  as  herein  provided,  shall  after  her  death  go  to  her  issue 
lier  surviving,  but  if  she  shall  die  leaving  no  issue  her  surviv- 
ing, the  same  shall  go  to  my  heirs  at  law  then  living." 

The  testator  had  entered  in  his  handwriting  in  his  books 
•of  account : 

'^Debtor,  Oertrude  Golden  Rose  nee  Rv/jgles  January  27th, 
1886.  I,  A.  C.  Ruggles,  have  deeded  to  0.  C.  Bose  the  opera 
lionse  property  being  the  east  half  of  and  south  twenty-five 
foet  of  the  west  half  of  lot  14,  block  1,  Darling  addition. 
The  value  of  which  I  consider  and  charge  her  herewith  at 
$S,000,  which  sum  at  my  death  is  to  be  accounted  for  and  al- 
lowed for  in  her  share  of  my  estate  aa  per  provisions  in  my 
will,  but  to  carry  no  interest  so  as  to  make  the  final  division 
of  my  estate  proper  and  just  as  far  as  any  other  heirs  may 
be  concerned." 

The  testator  left,  him  surviving,  two  children,  a  residuary 
estate  subject  to  the  trust  amounting,  including  the  said  ad- 
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vancement,  to  $225,600,  and,  exclusive  of  the  advancement, 
$217,600.  Oertrude  is  now  upwards  of  fifty  years  of  agei, 
and  her  husband,  H.  H.  Eose,  is  living.  The  first  payment  to 
Oertrude  which  was  absolutely  due  to  her  under  the  will  one 
year  after  probate  was  $20,200,  computed,  as  I  believe  cor- 
rectly, as  follows: 

Trust  estate  $217,600  00 

Advancement  to  Gertrude  added  as  directed  by  the  wlU. .        8,000  00- 

Total $225,600  00 

T  here  being  but  two  children,  take  one  half  of  this 112,800  OO 

One  fourth  of  this  half  due  Gertrude 28,200  00 

Less  advancement  to  her 8,000  00 

Amount  paid  Gertrude $20,200  00 

Leaving  a  residue  In  this  half  of  the  trust  estate  of 84,600  00 

Her  present  claim  and  the  opinion  of  the  majority  of  this 

court  is  that  this  first  payment  and  the  remainder  should 

have  been  computed  as  follows : 

One  half  of  trust  estate.  Including  therein  the  advance- 
ment    $112,800  00 

Less  advancement  to  Gertrude 8,000  00 

Remainder $104,800  00 

Of  which  Gertrude  should  have  been  paid  one  fourth,  or      26,200  00 

Leaving  a  residue  in  this  half  of  the  trust  estate  of $78,600  00 

Hence  that  there  is  in  arrears  to  her  from  the  first  payment 
$6,000.     But  the  language  of  the  will  is: 

"In  the  division  of  said  estate  into  shares  as  hereinbefore 
])rovided  the  same  [the  advancement]  shall  be  deducted  fron% 
the  share  of  the  chUd  or  children  against  whom  said  charge 
shall  be  made/' 

The  book  entry  relating  to  the  advancement  is : 

"To  be  accounted  for  and  allowed  for  in  her  share  of  my 
estate  as  per  provisions  in  my  will,  but  to  carry  no  interest  so 
as  to  make  the  final  division  of  my  estate  proper  and  jvst  as- 
far  as  any  otlier  heirs  may  he  concerned,** 

It  will  be  observed  that  by  the  majority  opinion  the  $8,000 
advancement  to  Gertrude  is  deducted  from  moneys  not  by 
the  Avill  belonging  to  Gertrude,  but  from  the  whole  one  half 
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of  the  trust  estate,  in  which  one  half  Oertrude  had  by  the 
will  an  absolute  interest  only  of  one  fourth,  a  further  in- 
terest of  one  fourth  or  one  third  of  the  remainder,  which 
is  the  same  thing,  contingent  upon  her  reaching  the  age  of 
fifty  years,  and  a  further  interest  of  one  third  of  the  remain- 
ing two  fourths  or  one  sixth  of  this  one  half  of  the  estate 
contingent  on  her  living  to  be  fifty  years  of  age  and  also 
surviving  her  then  husband.  This  left  one  third  of  this  one 
half  to  go  by  the  will  to  the  issue  of  Oertrude  surviving  her, 
if  any.  If  none,  to  the  heirs  at  law  of  testator  living  at 
the  death  of  Oertrude  without  issue.  Taking  the  figures 
heretofore  referred  to,  the  construction  of  the  will  and  codi- 
cil declared  by  the  majority  of  this  court  leaves  the  three- 
fourths  remainder  after  the  first  fourth  is  paid  to  Oertrude, 
$78,600,  deducting  another  fourth  of  the  half  or  one  third 
of  this  leaves  $62,400,  deducting  one  third  of  the  remainder 
or  one  sixth  of  the  one  half  would  leave  $34,934  for  the 
issue  of  Oertrude  or  the  heirs  at  law,  as  the  case  might 
fall  out  If  Oertrude  had  died  after  receiving  the  first  pay- 
ment and  before  reaching  fifty  years  of  age,  nearly  the  whole 
of  this  advancement  to  her  would  come  out  of  the  shares  of 
others ;  but  as  it  is,  if  we  apply  the  advancement  against  the 
first  and  only  certain  payment  to  Oertrude,  we  have  the  re- 
maining three  fourths  of  this  one  half  equal  to  $84,600;  de- 
ducting another  one  fourth  of  the  half  or  one  third  of  this 
sum  leaves  $56,400,  and  deducting  one  third  of  the  remain- 
der or  one  sixth  of  the  one  half  leaves  $37,600  for  the  issue 
of  Oertrude  or  the  heirs  at  law,  as  the  case  may  be. 

I  do  not  think  a  construction  of  the  will  which  results  in 
deducting  part  of  this  advancement  from  the  share  of  the 
issue  of  Oertrude  or  from  the  share  of  the  heirs  at  law  per- 
missible or  proper,  or  authorized  by  any  language  found  in 
the  will.  To  lawyers  familiar  with  the  law  of  testamentary 
trusts  as  that  law  was  understood  at  the  time  this  will  was 
written,  it  must  be  apparent  that  the  principal  object  of  the 
testator  in  dividing  the  trust  estate  into  as  many  parts  or 
Vol.  137— 29  ^  . 
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shares  as  he  left  children  him  surviying  was  to  create  as  many 
separate  trusts  as  there  were  children,  and  so  conform  to  the 
New  York  rule  stated  in  22  Am.  k  Eng.  Ency.  of  Law 
(2d  ed.)  718,  719,  and  avoid  the  objection  that  the  power  of 
alienation  was  by  the  trust  suspended  for  more  than  two 
lives  in  being  in  case  there  were  more  than  two  diildrai. 
In  all  wills  disposing  of  large  estates  and  creating  trusts, 
there  is,  as  a  general  rule,  a  lawyer  to  counsel  the  manner  of 
disposition  in  detail  and  to  draft  the  will  so  as  to  conform 
to  what  he  understands  to  be  the  law.  It  does  not  follow 
that,  because  a  trust  estate  is  divided  into  as  many  shares  as 
there  are  children,  the  testator  intended  such  larger  division 
where  he  speaks  of  the  share  of  a  certain  child,  especially 
where  the  will  only  gives  the  designated  child  a  fraction  of 
such  part  or  share  and  the  income  of  the  remainder  of  that 
*hare.  To  the  testator  and  for  the  purpose  of  offsetting  an 
advancement  provided  for  in  the  will,  the  share  of  that  child 
must  be,  I  think,  the  share  which  such  child  is  to  actually  re- 
ceive. Sees.  3956-3961,  Stats.  (1898)  ;  1  Am.  &  Eng.  Ency. 
of  Law  (2d  ed.)  760  et  seq.  The  fact  that  the  advancement 
is  one  provided  for  by  will  of  course  throws  us  back  upon  the 
inquiry  what  was  the  testator's  intention ;  but  facts,  circum- 
stances, and  results  are  more  potently  indicative  of  intention 
than  mere  doubtful  phrases,  which  may  also  well  bear  the 
reasonable  meaning  here  attributed  to  them.  I  have  no 
doubt  that  the  true  rule  of  law  will  be  found  to  be  that  ad- 
vancements to  a  devisee  or  legatee  recognized  by  will  should 
be  set  off  against  bequests  or  legacies  absolutely  or  presently 
due  to  that  devisee  or  legatee,  rather  than  against  contingent 
requests  or  legacies  to  the  same  devisee  or  legatee  which  may 
never  become  due,  and  that  the  advancement  should  always 
l)e  set  off  against  bequests  due  to  the  person  to  whom  the 
advancement  was  made,  rather  than  against  a  trust  fund  or 
a  portion  of  a  trust  fund  of  which  that  person  has  only  the 
income  and  the  corpus  of  which  belongs  to  other  persons  by 
the  terms  of  the  will. 
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Boon  and  others,  Respondents,  vs.  Root  and  another,  Ap- 
pellants. 

DiBcemher  18,  X908—Jantuiry  5,  1909. 

Life  tenants:  Acquisition  of  outstanding  tax  title:  Fraud:  Chod  faith: 
Burden  of  proof:  Quieting  title:  Pleading:  Plaintiff's  title:  Buffi- 
ciency  of  allegations  of  delivery  of  deed:  Ejectment:  Adequacy 
of  remedy:  Equity:  Remaindermen:  Right  to  pos»ession:  Tax 
titles:  Limitation  of  actions. 

1.  In  an  action  In  equity  to  set  aside  conveyances  the  complaint  al- 
leged, among  other  things,  that  an  aunt  of  the  plaintiffs  by  deed 
made,  executed,  delivered,  and  recorded,  conveyed  the  described 
property  to  C,  her  then  husband,  for  the  term  of  his  natural 
life,  and  after  his  death  to  the  plaintiffs,  and  that  G.  was  in 
the  actual  possession  as  such  life  tenant  when  the  premises 
were  sold  for  unpaid  taxes  and  a  certificate  of  sale  Issued  to  R., 
a  son  of  a  second  wife  of  C,  and  when  such  second  wife  ob- 
tained a  tax  deed  on  such  certificate.  It  was  also  alleged  that 
all  of  these  parties  wrongfully  colluded  together  to  secure  such 
tax  deed,  fraudulently  intending  to  obtain  a  tax  title  to  the 
premises  and  thereby  deprive  plaintiffs  of  their  Interest  therein. 
Held,  on  demurrer: 

(1)  I'he  allegations  that  G.  was  the  life  tenant,  in  possession, 
at  the  time  the  tax  title  was  obtained  by  his  second  wife,  and 
that  she  made  her  home  with  him,  establish  a  fiduciary  rela- 
tion between  the  plaintiffs  and  the  life  tenant. 

(2)  It  was  the  duty  of  the  life  tenant,  for  the  benefit  of 
plaintiffs,  to  pay  the  tax  charges  upon  the  property  during  his 
tenancy. 

(3)  The  allegations  as  to  failure  of  the  life  tenant  to  comply 
with  such  obligation  pursuant  to  a  collusive  agreement  between 
himself,  his  second  wife,  and  her  children  for  the  purpose  of 
obtaining  the  title  to  the  lands  and  depriving  plaintiffs  of  their 
interest  therein,  were  sufficient  to  charge  fraud. 

2.  In  such  case,  under  the  allegation  of  the  complaint  that  the  sec- 

ond wife  was  the  wife  of  t^ie  life  tenant  and  occupied  the  prem- 
ises with  him  as  their  home,  she  would  be  required  to  explain 
the  transaction  of  securing  the  tax  title  and  to  establish  that  it 
was  taken  by  her  in  good  faith. 

3.  In  an  action  by  remaindermen  to  set  aside  a  tax  deed  alleged 

to  have  been  coUuslvely  obtained  by  a  life  tenant,  his  wife,  and 
her  children  by  a  former  marriage,  allegations  that  the  grantor 
made,  executed,  and  delivered  a  conveyance  of  the  premises  to 
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the  remaindermen  and  life  tenant  as  grantees  therein,  that  it 
was  duly  recorded,  and  that  the  life  tenant  held  possession 
under  It  as  such  life  tenant,  if  proven,  are  sufficient  to  show 
execution  and  delivery  of  the  instrument. 

4.  Under  the  allegations  of  a  complaint  the  defendants  were  charged 
with  fraudulently  conspiring  with  a  life  tenant  to  deprive  the 
plaintiffs,  remaindermen,  of  their  interest  in  lands  which  the- 
defendants  claimed  to  own  under  a  tax  title  procured  by  such 
fraud.  Held,  that  the  instruments  and  muniments  of  title  flow- 
ing from  the  tax-sale  proceeding  could  not  be  reached  in  an 
action  of  ejectment,  but  would  be  left  uncanceled. 

6.  In  such  case,  to  secure  relief  against  the  injurious  acts  afTectlng 
plaintiffs'  interest  in  the  land,  such  fraudulent  and  hostile 
record  titles  can  only  be  impeached  by  proof  of  transactions 
aliunde  the  record;  hence  a  suit  in  equity  may  be  maintained 
to  remove  the  clouds  created  by  such  fraudulent  titles,  and  the 
court  may  in  such  suit  decree  the  cancellation  of  such  instru- 
ments and  records  and  the  execution  of  such  conveyances  as 
may  be  necessary  to  protect  plaintiffs'  right  in  the  premises. 

6.  When  the  life  tenant  dies  the  remainderman  may  take  the  prop- 

erty under  the  conveyance,  is  entitled  to  the  possession,  and 
may  maintain  necessary  actions  to  enforce  his  right. 

7.  Sees.  1188,  1189a,  1189&,  Stats.  (1898),  prescribing  limitations  to 

actions  by  former  owners  to  recover  possession  of  lands  sold  for 
taxes,  or  to  avoid  a  tax  deed,  have  no  application  to  actions  to 
annul  a  tax  deed  for  fraud  in  the  proceedings. 

8.  In  an  action  founded  on  fraud,  if  it  be  established  that  the  plaint- 

iffs, remaindermen,  had  no  knowledge  of  the  facts  concerning 
the  fraud  until  after  the  death  of  a  life  tenant,  which  occurred 
within  a  year  prior  to  the  commencement  of  the  action,  the  ac- 
tion Is  one  embraced  within  subd.  7,  sec.  4222,  Stats.  (1898),. 
under  which  the  cause  of  action  is  not  deemed  to  have  accrued 
until  the  discovery  by  the  aggrieved  party  of  the  facts  con- 
stituting the  fraud,  and  hence  is  not  barred  by  limitation. 

Appeal  from  an  order  of  the  circuit  court  for  Columbia 
county:  Chestee  A.  Fowleb,  Circuit  Judge.     Affirmed. 

The  complaint  alleges  the  following  facts :  Lavina  C.  Cur- 
tis, a  resident  of  the  village  of  Eio,  Wisconsin,  was  an  aunt 
of  the  plaintiffs.  On  January  4,  1890,  in  expectation  of 
death,  she  conveyed  land,  now  known  as  lots  3  and  2  of  block 
1  in  Dunlop's  third  addition  to  the  village  of  Eio,  to  her  hus- 
band, Deles  Curtis,  for  the  term  of  his  natural  life.     After 
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his  death  the  property  was  to  go  to  the  plaintiffs,  who  were 
then  living  with  their  aunt,  their  mother  having  died  in 
1881.  Lavina  0.  Curtis  died  January  16,  1890.  The  con- 
veyance was  recorded  February  3,  1890.  The  plaintiffs, 
except  Bose  V.  Hoban,  removed,  within  a  few  weeks  after 
the  death  of  their  aunt,  to  the  home  of  their  father  in  Chi- 
xjago,  where  they  have  since  resided.  Rose  V.  Hoban  went  to 
her  father's  home  in  June  or  July,  1890.  With  this  excep- 
tion the  plaintiffs  have  resided  in  Chicago  since  their  re- 
moval thither.  In  July,  1890,  Delos  Curtis  married  Loretta 
D.  Eoot,  a  widow,  with  two  children  by  a  former  marriage. 
DeloB  Curtis  failed  and  neglected  to  pay  the  taxes  assessed 
against  the  premises,  in  which  he  held  a  life  estate,  and  the 
premises  were  sold  for  $12.21  at  the  tax  sale  of  1892  to 
William  H.  Root,  son  of  Loretta  D.  Curtis.  On  August  28, 
1895,  a  tax  deed  was  issued  to  Loretta  D.  Curtis  as  the  owner 
■of  the  tax  certificate  issued  to  her  son.  Notice  of  her  inten- 
tion to  take  a  tax  deed  was  served  on  her  husband,  but  no  no- 
tice was  given  to  the  plaintiffs.  July  22,  1901,  Loretta  D. 
Curtis  executed  a  life  lease  of  the  premises  to  Delos  Curtis 
and  Carrie  M.  Bush,  her  daughter.  This  lease  was  recorded 
August  30, 1901.  May  29, 1903,  Loretta  D.  Curtis  executed 
a  warranty  deed  of  the  premises,  subject  to  the  lease,  to  Wil- 
liam  H.  Boot  This  deed  was  recorded  September  9,  1903. 
Plaintiffs  allege  that  Delos  Curtis  intentionally  omitted  and 
refused  to  pay  the  taxes  assessed  against  the  premises,  that 
the  tax  deed  was  procured  by  the  connivance  and  collusion 
of  Delos  Curtis,  Loretta  D.  Curtis,  William  H.  Boot,  and 
Carrie  M.  Bush,  and  that  these  tax  proceedings  were  taken 
for  the  purpose  of  fraudulently  cutting  off  and  destroying 
the  rights  of  the  plaintiffs  in  the  premises.  Loretta  D. 
Curtis  died  in  1905  and  Delos  Curtis  died  March  23,  1907. 
Plaintiffs  allege  that  none  of  the  facts  regarding  the  procur- 
ing of  the  tax  deed  and  the  collusion  and  connivance  of  the 
defendants  with  the  defendants'  mother,  and  Delos  Curtis 
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in  fraudulently  securing  this  tax  title,  were  known  to  them 
until  after  the  death  of  Delos  Curtis;  that  they  had  always 
believed  that  he,  as  life  tenant  under  the  deed  from  Lavina 
C.  Curtis,  paid  the  taxes  on  the  premises,  and  that  they  had 
no  knowledge  or  notice  that  the  taxes  were  not  paid.  duTie 
M,  Bush  is  now  in  possession  of  the  premises.  She  and  her 
brother  are  the  sole  heirs  at  law  of  Loretta  D.  Curtis.  Plaint- 
iffs allege  that  they  are  the  owners  of  the  premises  and  that 
the  defendants  claim  an  interest  therein  adverse  to  the  plaint- 
iffs by  and  through  the  tax  sale  and  tax  deed.  Plaintiffs 
tender  and  offer  to  pay  William  H,  Root  $12.21,  with  inter- 
est from  the  date  of  the  tax  sale.  Plaintiffs  demand  that  the 
tax  proceeding,  the  life  lease  from  Loretta  D.  Curtis  to  Delos 
Curtis  and  Carrie  M,  Bush,  and  the  conveyance  to  WiHtam 
//.  Root  be  set  aside  and  held  for  naught,  and  that  the  defend- 
ants be  required  to  release  all  their  pretended  interests  in  the 
premises,  that  plaintiffs  be  adjudged  the  owners  of  the  prem- 
ises, and  that  defendants  deliver  the  possession.  Defendants 
demurred  to  the  complaint  upon  the  grounds  that  it  did  not 
state  facts  suflScient  to  constitute  a  cause  of  action  and  that 
it  was  not  commenced  within  the  time  limited  by  sees.  1188, 
1189a,  11896,  subd.  7  of  sec.  4222,  and  by  sees.  4211,  4212, 
and  4215,  Stats.  (1898).  This  is  an  appeal  from  the  order 
of  the  circuit  court  overruling  the  demurrer. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
E.  E.  Brossard  and  H.  8.  Hendrickson,  attorneys,  and  Nin- 
nian  H,  Welch,  of  counsel. 

H.  E.  Andrews,  for  the  respondenta 

SiEBECKER,  J.  The  complaint  alleges  facts  which  plaint- 
iffs claim  constitute  a  cause  of  action  against  the  defendants 
for  fraud,  accomplished  by  collusion  with  Delos  Curtis,  who 
was  in  possession  of  the  premises  as  life  tenant,  and  his  wife, 
Loretta  D.  Curtis,  residing  with  him,  it  being  their  purpose 
to  secure  a  tax  title  to  the  premises  in  order  to  secure  the 
title  to  this  property  and  to  deprive  these  plaintiffs  of  the  in- 
Digitized  by  VjOOQ  IC 


5]  AUGUST  TEEM,  1908.  455 

Boon  V.  Root,  137  Wis.  451. 

terest  they  had  in  the  land  under  the  deed  from  their  aunt. 
It  is  alleged  that  Delos  Curtis  was  granted  a  life  estate  by 
such  deed  and  that  he  was  in  actual  possession  of  the  prem- 
ises, as  such  life  tenant,  when  the  premises  were  sold  for  un- 
paid taxes  and  a  certificate  of  sale  issued  to  the  defendant 
ir/Mtam  H.  Root,  and  when  Loretta  D.  Curtis,  wife  of  the 
life  tenant,  obtained  the  tax  deed  on  such  tax  sale.  It  is  also 
alleged  that  all  of  these  parties  wrongfully  colluded  together 
to  secure  this  tax  deed,  fraudulently  intending  to  obtain  a  tax 
title  to  the  premises  and  thereby  deprive  plaintiffs  of  their 
interest  in  them.  •:•"  ' 

It  is  urged  that  the  facta  alleged  respecting  these  transac- 
tions are  not  sufficient  to  constitute  fraud.  In  determining 
this  question  the  allegations  that  Delos  Curtis  was  the  life 
tenant,  in  possession,  at  the  time  the  tax  title  was  obtained  by 
his  wife,  and  that  she  made  it  her  home  with  him,  are  sig- 
nificant as  establishing  a  fiduciary  relation  between  the 
plaintiffs  and  the  life  tenant.  Under  these  allegations,  which 
must  be  taken  as  true  on  demurrer,  it  was  clearly  the  duty  of 
the  life  tenant,  for  the  benefit  of  the  plaintiffs,  to  pay  the  tax 
charges  upon  the  property  during  his  tenancy.  Phelan  v. 
Boylan,  25  Wis.  679 ;  IlaH  v.  Hart,  117  Wis.  639,  653,  94  N. 
W.  890.  His  failure  to  comply  with  this  obligation,  and 
the  allegation  that  he  omitted  so  to  do  pursuant  to  a  collusive 
arrangement  between  him,  his  wife,  and  her  children  for  the 
purpose  of  obtaining  the  title  to  the  land  and  depriving 
plaintiffs  of  their  interest  in  it,  states  sufficient  to  charge  a 
fraud.  The  claim  that  the  fact  that  the  tax  deed  was  secured 
by  the  wife  of  the  life  tenant  in  possession  operates  to  purge 
the  alleged  transaction  of  fraud  is  without  merit.  Under  the 
allegation  showing  that  she  was  the  wife  of  the  life  tenant 
and  occupied  the  premises  with  him  as  their  home  she  would 
be  required,  under  the  allegations  of  the  complaint,  to  explain 
the  transaction  of  securing  the  tax  title  and  to  establish  that 
it  was  taken  by  her  in  good  faith. 

It  is  claimed  that  the  complaint  does  not  allege  that  there 


Digitized  by 


Google 


456        SUPREME  COUHT  OF  WISCONSIN.     [Jah. 
Boon  y..Koot,  137  Wis.  461. 

was  a  delivery  of  the  deed  from  Lavina  0.  Curtis  to  Delos 
Ourtis  and  the  plaintiffs.  The  allegations  are  that  the 
grantor  made,  executed,  and  delivered  a  conveyance  of  the 
premises  to  the  parties  named  as  grantees  therein,  that  it 
was  duly  recorded,  and  that  Delos  Curtis  held  possession  of 
the  premises  under  it  as  life  tenant  These  facts,  if  proven, 
are  sufficient  to  show  execution  and  delivery  of  the  instru- 
ment 

It  is  contended  that  plaintiffs  have  mistaken  their  remedy 
in  bringing  this  action  in  equity,  and  that  an  action  in  eject- 
ment would  furnish  them  a  complete  and  adequate  remedy 
for  the  enforcement  and  protection  of  their  rights.  As  above 
indicated,  the  complaint  charges  that  the  defendants  fraudu- 
lently conspired  with  the  life  tenant  and  their  mother  to  de- 
prive plaintiffs  of  their  interest  in  the  premises,  and  that  the 
defendants  claim  to  own  the  property  under  a  tax  title  pro- 
cured by  such  fraud.  It  is  dear  that,  in  an  ejectment  action 
against  the  defendant  in  possession,  the  instruments  and  mu- 
niments of  title  flowing  from  the  tax-sale  proceeding  could 
not  be  reached  and  would  be  left  uncanceled,  and  that  to  se- 
cure relief  against  injurious  acts  affecting  plaintiffs'  interest 
in  the  land  such  fraudulent  and  hostile  record  titles  could 
•only  be  impeached  by  proof  of  transactions  aliunde  the  rec- 
ord* Under  such  circumstances  a  suit  in  equity  may  be 
maintained  to  remove  the  clouds  created  by  such  fraudulent 
titles,  and  the  court  may  in  such  suit  decree  the  cancella- 
tion of  such  instruments  and  records  and  the  execution  of 
such  conveyances  as  it  may  feel  necessary  to  protect  the 
plaintiffs'  rights  in  the  premises.  As  stated  in  Swihart  v. 
Earless,  93  Wis.  211,  67  K  W.  413: 

*Traud  is  the  foundation  of  the  action,  and  the  principal 
relief  sought  is  the  setting  aside  of  the  results  of  the  fraud, 
and  lawfully  compelling  removal  of  defendant's  claim  of 
record  against  plaintiff's  title."  Pier  v.  Fond  du  Lac,  38 
Wis.  470 ;  Burrows  v.  Rutledge,  76  Wis.  22,  44  K  W.  847 ; 
Davenport  v.  Stephens,  95  Wis.  456,  70  N.  W.  661. 
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It  ia  urged  that  plaintiffs  have  no  interest  in  the  premises, 
iind  hence  have  no  right  to  prosecute  .this  action.  The  deed 
under  which  they  claim  from  Lavina  C.  Curtis  conveyed  the 
premises  to  Delos  Curtis  during  his  life,  conditioned  that  he 
allow  plaintiflFs  to  live  with  him  during  his  life,  if  they  de- 
sired to  remain  on  the  premises,  and  that  after  his  death  the 
property  should  belong  to  the  survivors.  The  effect  of  this 
conveyance  was  to  grant  the  premises  to  pelos  Curtis  for  life. 
After  his  demise  they  belonged  to  the  plaintiffs.  Since 
the  life  tenant  is  now  deceased,  the  plaintiffs  may  take  the 
property  under  the  deed,  and  they  are  entitled  to  the  posses- 
sion of  it. 

It  is  also  averred  that  the  action  is  barred  by  the  statutes 
of  limitation.  It  is  obvious  that  the  limitations  prescribed 
by  sees.  1188,  1189a^  11896,  Stats.  (1898),  have  no  applica- 
tion to  the  cause  of  action  alleged  in  the  complaint,  since  these 
sections  have  no  application  to  an  action  to  annul  a  tax  title 
for  fraud  in  the  proceedings.  Fox  v.  Zimmermann,  77  Wis. 
414,  46  N.  W.  533.  As  we  have  heretofore  indicated,  the 
foundation  of  the  action  is  fraud,  against  which  relief  is 
sought  by  invoking  the  general  powers  of  equity  to  compel  a 
^cancellation  of  the  tax  proceedings  and  the  conveyances 
based  thereon,  or,  to  protect  plaintiffs  in  their  ownership  of 
the  property,  the  conveyance  of  the  claims  and  interests  se- 
tnired  thereby  to  them.  The  power  to  grant  relief  from  the 
consequences  of  the  fraud  alleged  is  within  the  established 
jurisdiction  of  equity,  has  been  exercised  from  an  early  day, 
and  is  embraced  within  the  provisions  of  subd.  7,  sec.  4222, 
Stats.  (1898),  imder  which  the  cause  of  action  "is  not 
deemed  to  have  accrued  until  the  discovery,  by  the  aggrieved 
party,  of  the  facts  constituting  the  fraud.^'  Pier  v.  Fond  du 
Lac,  supra;  Knu:zinski  v.  Neuendorf,  99  Wis.  264,  74  !N. 
W.  974;  Davenport  v.  Stephens,  supra;  McMahon  v.  Mc- 
Oraw,  26  Wis.  614 ;  Fox  v.  Zimmermann,  supra.  It  is  al- 
leged that  the  plaintiffs  had  no  knowledge  of  any  of  the  facts 
concerning  the  fraud  charged  until  after  the  death  of  the  life 
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tenant,  which  occurred  in  1907.  If  this  is  established  as  a 
fact,  then  the  action  is  not  barred  by  limitation.  The  court 
properly  overruled  the  demurrer. 

By  the  Court — The  order  appealed  from  is  affirmed. 


State,  Appellant,  vs.  HAMiiBY,  Eespondent 

December  /S,  J90S— January  5,  1909. 

Fines:  Forfeiture:  Civil  actions:  Criminal  actions:  Statutes, 

1.  The  authority  to  maintain  a  civil  action  for  the  recovery  of  a 

fine  imposed  by  statute  must  be  found,  if  at  all,  in  sec.  3294, 
Stats.  (1898),  providing  for  the  recovery  of  forfeitures  by  civil 
action. 

2.  Sec.  3294.  Stats.  (1898),  in  express  terms  excludes  a  "fine,"  and 

defines  a  forfeiture  to  be  a  penalty  in  money  or  goods  "other 
than  a  fine;"  and  while  the  words  "forfeiture,"  "fine,"  and  "pen- 
alty" are  often  used  interchangeably,  a  fine  imposed  as  a  pun- 
ishment for  the  violation  of  a  public  statute  of  the  state  can- 
not be  recovered  in  a  civil  action  under  sec.  3294,  but  the  rem- 
edy is  by  a  criminal  prosecution  in  the  name  of  the  state. 

8.  There  is  a  distinction  between  fines  imposed  for  breaches  of  mu- 
nicipal ordinances  and  those  imposed  by  statutes  of  the  state. 

4.  While  prosecutions  for  breaches  of  municipal  ordinances  are 
^ucMi-criminal,  such  breaches  are  not  offenses  against  the  state 
and  therefore  not  punishable  as  such. 

6.  A  criminal  action  is  one  prosecuted  by  the  state  against  a  per- 
son charged  with  a  public  offense  committed  in  violation  of  a 
public  law. 

u.  The  word  "fine"  in  sec.  3294,  Stats.  (1898),  is  used  in  the  same 
sense  as  the  same  word  is  used  in  sec.  2,  art.  X,  Const  It  does 
not  ir  elude  those  forfeitures,  sometimes  called  fines,  imposed 
by  municipal  corporations  for  violation  of  their  ordinances. 

Appp:al  from  a  judgment  of  the  circuit  court  for  Green 
Lake  county:  Ciiesteb  A.  Fowler,  Circuit  Judge.  Af- 
firmed. 

This  is  a  civil  action  commenced  in  the  circuit  court  for 
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Green  Isske  county  for  the  recovery  of  a  fine  imposed  by 
sec.  8,  ch.  305,  Laws  of  1905  (sec.  1636—54,  Stats.:  Supp. 
1906),  relating  to  the  use  of  automobiles  in  public  highways. 
Sees.  4  and  8  of  this  chapter  read  as  follows : 

"Sec.  4.  Every  person  operating  an  automobile  or  other 
similar  motor  vehicle  upon  or  along  any  of  the  public  high- 
ways of  this  state  shall  upon  a  signal  by  putting  up  the 
hand,  or  other  sign  of  distress,  by  a  person  riding  or  driving 
a  horse  or  horses,  which  shall  appear  frightened,  cause  such 
automobile  or  other  similar  motor  vehicle  to  stop  all  motor 
power  and  remain  stationary,  unless  a  movement  forward 
shall  be  deemed  necessary  to  avoid  accident  or  injury,  until 
such  horse  or  horses  appear  to  be  under  control ;  and  shall  if 
requested,  assist  such  person  or  persons  to  pass  such  automo- 
bile or  other  similar  motor  vehicle  in  safety,  it  being  the  in- 
tent of  this  act  that  every  reasonable  precaution  shall  be  exer- 
cised by  the  operator  of  any  such  automobile  or  other  similar 
motor  vehicle  to  prevent  the  frightening  of  such  horse  or 
horses  and  to  prevent  accident  or  injury.  All  motor  power 
shall  be  stopped  on  any  automobile  or  other  similar  motor 
vehicle  while  left  unattended  on  the  public  highway." 

"Sec.  8.  Any  person  or  persons  who  shall  violate  the  pro- 
visions of  sec.  1,  3,  5,  and  6  of  this  act,  except  as  provided  in 
sec.  7,  shall  be  pimished  by  a  fine  of  not  less  than  ten  dol- 
lars and  not  more  than  twenty-five  dollars ;  any  person  or  per- 
sons whg  shall  violate  the  provisions  of  sec.  4  hereof  shall  be 
punished  by  a  fine  of  not  less  than  ten  dollars  nor  more  than 
fifty  dollars." 

AVhen  the  action  came  on  for  trial  the  defendant  objected 
to  any  evidence  under  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  for  the 
reason  that  a  civil  action  for  the  recovery  of  the  fine  provided 
in  sec.  8  would  not  lie,  the  proper  action  being  a  criminal 
prosecution.  The  court  sustained  the  objection  and  ordered 
the  action  dismissed.  Judgment  w^as  entered  accordingly, 
from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  the  Attorney  Oen- 
erol  and  1^.  E.  Cavanmigh,  district  attorney,  and  oral  argu- 
ment by  Mr,  Cavanavgh 
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For  the  respondent  there  was  a  brief  bj  L.  E.  &  Boy  Beed, 
and  oral  argument  by  Boy  BeecL 

Eebwin,  J.  The  question  presented  is  whether  a  civil 
action  for  the  recovery  of  a  forfeiture  can  be  maintained  or 
whether  the  action  shonld  have  been  criminal.  The  au- 
thority to  maintain  a  civil  action  for  the  recovery  of  the  fine 
imposed  must  be  found,  if  at  all,  in  sec.  3294,  Stats.  (1898), 
which  reads : 

"In  all  cases,  not  otherwise  specially  provided  for  by 
law,  where  a  forfeiture  shall  be  incurred  by  any  person  and 
the  act  or  omission  for  which  the  same  is  imposed  shall  not 
also  be  a  misdemeanor,  such  forfeiture  may  be  sued  for  and 
recovered  in  a  civil  action.  When  such  act  or  omission  is 
punishable  by  fine  and  imprisonment  or  by  fine  or  imprison- 
ment or  is  specially  declared  by  law  to  be  a  misdemeanor  it 
shall  be  deemed  a  misdemeanor  within  the  meaning  of  this 
chapter.  The  word  forfeiture,  as  used  in  this  chapter,  shall 
include  any  penalty,  in  money  or  goods,  other  than  a  fine." 

This  section  in  express  terms  excludes  a  "fine,"  and  defines 
a  forfeiture  to  be  a  penalty  in  money  or  goods  "other  than  a 
fine."  So  it  seems  clear  that  the  right  to  recover  a  fine  im- 
posed for  the  violation  of  a  public  law  is  not  embraced  within 
this  section.  Counsel  for  appellant  relies  upon  cases  in  this 
court,  notably  State  v.  Grove,  77  Wis.  448,  46  N.  W.  532, 
where  the  fines  were  imposed  under  the  provisions  of  munici- 
pal ordinances.  It  will  be  seen,  however,  that  a  distinction 
is  recognized  under  the  authorities  between  fines  imposed  for 
breaches  of  municipal  ordinances  and  those  imposed  by  stat- 
utes of  the  state.  Stoltman  v.  Lake,  124  Wis.  462,  102  K 
W.  920;  Koch  v.  State,  126  Wis.  470,  106  N.  W.  631;  Osh- 
kosh  V.  Schwartz,  55  Wis.  483,  488,  13  N.  W.  652;  State 
ex  rel  Milwaukee  v.  Newman,  96  Wis.  258,  71  K  W.  438 ; 
Ogden  v,  Madison,  111  Wis.  413,  87  K  W.  568. 

Wbile  prosecutions  for  breaches  of  municipal  ordinances 
Are  gi^asi-criminal,  such  breaches  are  not  offenses  against  the 
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state  and  therefore  not  punishable  as  such.  A  criminal 'ac- 
tion is  one  prosecuted  by  the  state  against  a  person  charged 
with  a  public  offense  committed  in  violation  of  a  public  law. 
Koch  V.  State,  supra,  and  cases  therein  cited. 

"The  word  'fine'  as  used  in  sec  3294  is  used  in  the  same 
sense  as  the  same  word  in  sec  2,  art  X,  of  the  constitution. 
It  does  not  include  those  forfeitures,  sometimes  called  fines, 
imposed  by  municipal  corporations  for  violating  their  or- 
dinances.''     StoUman  v.  Lake,  124  Wis.  462, 102  N.  W.  920. 

While  the  words  "forfeiture,"  "fine,"  and  "penalty"  are 
often  used  interchangeably,  yet  a  fine  imposed  as  pimishment 
for  the  violation  of  a  public  statute  of  the  state  cannot  be  re- 
covered in  a  civil  action  under  sec  3294,  Stats.  (1898),  but 
the  remedy  is  by  a  criminal  prosecution  in  the  name  of  the 
state.  It  follows,  therefore,  that  the  judgment  below  was 
right  and  must  be  affirmed. 

By  the  Court. — ^The  judgment  ia  affirmed. 


BROOKLTir  CsEAMXBT  CoMPAinr,  Hespondenti  va.  Eeidat^ 

Appellant. 

December  18, 1908-^awuiry  5, 1909. 

Bales:  Action  for  goods  sold  and  delivered:  Pleading:  Complaint: 
Counterclaim:  General  denial  contained  in  reply:  Variance:  Ma- 
teriality: Amendment  to  conform  to  proofs:  Appeal  and  error: 
Review:  Objection  first  made  in  appellate  court. 

1.  Under  a  complaint  for  goods  sold  and  delivered  at  an  agreed  price 

plaintiff  is  at  liberty  to  show  any  contract  of  sale,  oral  or  writ- 
ten, under  which  the  goods  in  question  were  delivered. 

2.  Where,  in  answer  to  such  a  complaint,  the  defendant  pleaded  by 

way  of  counterclaim  that  the  contract  was  such  as  to  require 
further  deliveries,  which  plaintiff  had  failed  to  make,  if  the 
plaintiff  wished  to  rely  upon  a  modification  of  the  contract  and 
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default  of  the  defendant  in  performing  the  contract  so  modi- 
fled  sufficient  to  excuse  further  deliveries,  strictly  the  reply 
should  have  pleaded  such  modification. 

Z.  In  such  case,  however,  a  general  denial  in  the  reply  put  in  issue 
the  existence  of  the  contract  pleaded  in  the  counterclaim,  and 
it  was  therefore  no  material  variance  to  admit  evidence  of  the 
modification  in  explanation  or  justification  of*  the  plaintiff's 
refusal  to  make  further  deliveries. 

4.  In  such  case,  the  action  having  been  tried  before  a  referee,  in 
the  absence  of  any  request  in  that  behalf  it  is  too  late  to  allege 
in  the  supreme  court  for  the  first  time  that,  had  defendant  been 
apprised  by  the  pleadings  before  trial  of  the  claim  that  the  con- 
tract had  been  modified,  he  could  have  secured  an  important 
witness  to  the  contrary. 

a.  In  such  case  an  amendment  of  the  pleadings  to  conform  to  the 
proof  is  held  proper. 

AppkaTi  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Ciiesteb  A.  Fowi^eb,  Circuit  Judge.     Afprtned. 

The  appeal  is  from  a  judgment  in  an  action  at  law  upon 
contract. 

For  the  appellant  the  cause  was  suhmitted  on  the  brief  of 
Duffy  &  McCrory,  Among  other  references  they  cited  Nin- 
man  v.  Suhr,  91  Wis.  392,  64  K  W.  1035 ;  Wanzer  v.  How- 
land,  10  Wis.  8 ;  Duval  v.  Am.  T.  &  T.  Co.  113  Wis.  504,  89 
X.  W.  482 ;  Computing  8.  Co.  v.  ChurchiU,  109  Wis.  303,  85 
N.  W.  337 ;  Goodwin  v.  Merrill  13  Wis.  658 ;  Gordon  v. 
Brewster,  7  Wis.  355 ;  8  Am.  &  Eng.  Ency.  of  Law  (2d  ed.) 
632. 

For  the  respondent  there  was  a  brief  by  Perry  NisJcem, 
attorney,  and  John  J.  Wood,  Jr.,  of  counsel,  and  oral  argu- 
ment by  Mr.  Wood.  Among  other  references  upon  the  part 
of  the  respondent  were  Montgomery  v.  Am.  Cent.  Ins.  Co. 
108  Wis.  146,  84  K  W.  175;  Billiard  v.  Wis.  L.  Ins.  Co., 
ante,  p.  208,  117  1^.  W.  999;  9  Cyc.  734;  sec.  2830,  Stat<*. 
(1898)  ;  ITamm^er  v.  Schrm.f elder,  47  Wis.  455,  2  N.  W. 
1129;  2  Greoul.  Ev.  §  261,  notes. 

TiMTJN,  T.  Tlio  plaintiff  went  to  trial  before  a  referee 
upon  a  complaint  for  goods  sold  and  delivered  at  an  agreed 
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price  of  $725.42,  of  which  $507.95  had  been  paid,  leaving 
due  $217.47.  The  defendant's  answer  denied  generally,^  ex- 
cept as  explained,  and  averred  in  explanation  that  the  plaint- 
iff had  entered  into  an  agreement  with  him  whereby  plaintiff 
was  to  furnish  and  deliver  the  entire  output  or  product  of  its 
creamery,  with  certain  specified  exceptions,  at  a  stated  price, 
and  that  plaintiff  made  several  deliveries  on  the  contract, 
which  were  paid  for  by  defendant,  and  one  which  was  not 
paid  for  in  full,  but  upon  which  there  was  a  balance  of  $210 
unpaid  because  the  plaintiff  refused  to  make  further  ship- 
ments. Defendant  also  interposed  a  cojinterclaim  against 
plaintiff  for  breach  of  the  last-mentioned  contract.  The 
plaintiff  by  verified  reply  made  general  denial  to  the  coimter- 
claim.  The  referee  in  time  reported  his  findings  of  fact  and 
conclusions  of  law  to  the  circuit  court,  substantially  to  the 
effect  that  there  was  a  contract  made  between  the  parties,  as 
claimed  in  the  answer,  upon  which  there  was  $210,  with  in- 
terest at  six  per  centum  from  July  7,  1902,  due  from  defend- 
ant to  plaintiff;  that  said  contract  was  so  modified  by  subse- 
quent agreement  as  to  require  the  defendant  to  give  certain 
security  for  future  deliveries  to  him.  Defendant  failed  to 
do  so,  and  the  plaintiff  rightfully  refused  further  deliveries ; 
Tience  nothing  was  allowed  on  the  counterclaim.  Upon  cross- 
motions  for  confirmation  and  for  modification  of  the  referee's 
report  the  court  permitted  the  plaintiff  to  amend  its  com- 
])laint  to  conform  to  the  proof  already  in  before  the  referee 
by  averring  a  contract  of  the  tenor  and  effect  stated  in  the 
answer  and  a  modification  thereof  as  mentioned.  Judgment 
was  given  for  the  plaintiff  for  the  sum  of  $210,  with  interest 
and  costs.  The  appellant  contends  that  these  rulings  of  the 
circuit  court  were  erroneous  and  prejudicial.  We  perceive 
no  error  in  the  rulings.  Gates  v.  Paid,  117  Wis.  170,  94  N. 
W.  55. 

Under  the  form  of  pleading  followed  in  the  complaint  the 
plaintiff  was  at  liberty  to  show  any  contract  of  sale,  oral  or 
written,  under  which  the  goods  in  question  were  delivered. 
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The  defendant,  as  a  basis  for  its  counterclaim,  very  properly 
l)leaded  that  said  contract  was  such  as  to  require  further  de- 
liveries, which  the  plaintiff  failed  to  make.  Strictly,  the 
reply  of  the  plaintiff  to  this  counterclaim  should  have  pleaded 
modification  of  this  contract,  and  default  of  the  defendant  in 
performing  the  contract  so  modified  sufficient  to  excuse  the 
plaintiff  from  further  deliveries.  But  the  general  denial  of 
the  plaintiff  to  the  counterclaim  put  in  issue  the  existence  of 
the  contract  as  pleaded  by  the  defendant.  It  was  therefore 
no  very  material  variance  to  admit  evidence  of  the  modifica- 
tion in  explanation  or  justification  of  the  plaintiff's  refusal 
to  make  further  deliveries.  The  defendant  claims  that,  had 
he  been  apprised  by  the  pleadings  before  trial  of  this  claim 
that  the  contract  was  modified,  he  could  have  secured  an  im- 
portant witness  to  the  contrary.  But  he  was  informed  by 
the  testimony  before  the  referee,  and  we  are  all  aware  how 
readily  an  adjournment  could  have  been  obtained  before  the 
referee  if  applied  for,  and  how  liberal  the  courts  are,  upon 
proper  application  at  the  time  of  confirmation,  to  re-refer  for 
the  purpose  of  taking  some  omitted  item  of  proof  or  to  take 
such  proof  then  and  there.  But  no  sudi  request  was  made, 
and  it  is  too  late  in  this  court  to  indulge  in  mere  hypotheses 
with  reference  to  what  this  witness  might  testify.  The 
amendment  of  the  pleadings  to  conform  to  the  proof  was- 
proper.  Sea  2830,  Stats.  (1898)  ;  Gates  v.  Paul,  117  Wis. 
170,  94  N.  W.  55 ;  Post  v.  Campbell  110  Wis.  378,  85  N.  W.. 
1052 ;  Kersten  v.  Weichman,  135  Wis.  1,  114  K  W.  499. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed* 
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Cakstens  and  others,  Appellants,  ts.  City  of  Fond  du  Lac 

and  another,  Respondents. 

Decemher  19, 190&— January  5,  1909. 

Municipal  corporations:  PuhUc  improvements:  Assessment  for  tene- 
fits:  Exemption  from  taxation:  Vested  rights:  Estoppel:  General 
city  charter:  Amendment:  Repeal  of  parts  of  special  charter: 
Pleading:  Complaint:  Joinder  of  causes  of  action:  Demurrer: 
Temporary  injunction:  Dissolution:  Discretion* 

1.  The  charter  of  the  city  of  Fond  dn  Lac  (eh.  59»  P.  A  L.  Laws  of 
1S68,  aa  amended  by  ch.  299,  Laws  of  1885)  provides  that  two 
thirds  of  the  total  cost  of  street  paving  may  be  charge^l  against 
abutting  property,  leaving  one  third  to  be  paid  by  the  city,  but 
that  such  provision  should  not  apply  to  second  or  subsequent 
repaying  of  any  street  which  had  theretofore  or  should  be  there- 
after paved.  Under  this  provision  the  street  in  front  of  plaint- 
iffs' premises  was  improved  in  1890  through  its  entire  width 
and  two  thirds  of  the  expense  thereof,  except  street  crossings, 
was  charged  against  the  real  estate  fronting  thereon  and  paid 
by  the  owners  thereof,  the  remaining  one  third  being  paid  by 
the  city.  After  the  passage  of  the  amendment  of  1885  a  number 
of  streets  of  the  city  which  had  theretofore  been  paved  at  the 
expense  of  the  abutting  property  owners  were  repaved,  biit  at 
the  expense  of  tne  city.  In  1904  the  city  of  Fond  du  Lao  adopted 
the  portions  of  the  general  city  charter  law  relating  to  street 
improvements  in  lieu  of  those  contained  In  its  special  charter^ 
and  in  1907  repaved  the  street  on  which  plaintiffs'  property 
abutted  and  sought  to  charge  the  abutting  property  with  the 
expense  of  the  repaving  under  the  provisions  of  the  general 
dty  charter  law.    Held: 

(1)  Even  if  the  city  authorities  incorrectly  construed  the 
amendment  of  1885,  and  a  portion  of  the  cost  of  repaving  done 
thereafter  should  have  been  paid  by  special  assessment  against 
abutting  lots,  the  city  was  not  thereafter  estopped  from  making 
a  special  assessment  to  defray  the  expense  of  a  new  pavement 
under  that  part  of  the  general  city  charter  adopted  by  it. 

(2)  Compliance  with  a  statutory  duty  enjoined  upon  thp  lot- 
owners  did  not  create  a  contract  by  operation  of  law  whicli  ex- 
empted the  plaintiffs  from  further  special  assessments  for  the 
cost  of  street  paving. 

(3)  The  amendment  of  1885  did  not  give  any  vested  rights 
to  exemption  from  further  special  assessments  on  account  of 
repaving. 

Vol.  137  —  30 
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(4)  The  amendment  of  1885  was  subject  to  amendment  and 
was  amended  by  the  adoption  of  that  portion  of  the  general 
city  charter  which  related  to  street  improvements  in  lieu  of  the 
provisions  of  the  special  charter^  and  thereafter  the  provisions 
of  the  special  charter  governing  street  improvements  stood  re- 
pealed. 

2.  An  action  by  a  taxpayer  in  his  own  behalf  and  In  behalf  of  other 

taxpayers  in  interest,  to  declare  void  special  assessments 
against  property  abutting  on  a  portion  of  a  street  improved  by 
paving,  is  not  an  action  respecting  a  common  fund,  nor  to  as- 
sert a  common  right,  nor  to  restrain  acts  injurious  to  property 
in  which  the  plaintiffs  have  a  common  interest  or  a  common 
right,  since  the  real  redress  which  the  taxpayer  is  seeking  is 
to  relieve  his  own  property  of  a  tax  which  he  asserts  is  void 
in  whole  or  in  part,  and  whether  his  neighbor  pays  or  contests 
the  tax  does  not  directly  concern  him. 

3.  A  complaint  in  such  action  is  demurrable  for  misjoinder  of  causes 

of  action  rather  than  misjoinder  of  parties,  since  the  complaint 
sets  forth  separate  causes  of  action,  one  in  favor  of  each  plaint- 
iff, without  being  separately  stated. 

4.  Where  a  complaint  is  demurrable  only  because  several  causes  of 

action  have  been  improperly  joined,  it  is  within  the  field  of 
judicial  discretion  to  continue  a  restraining  order  issued  there- 
on in  force  until  the  plaintiff  is  given  an  opportunity  to  amend. 

5.  Where  the  only  allegations  of  a  complaint  that  would  support  an 

injunction  were  made  on  information  and  belief,  and  such  aver- 
ments were  positively  contradicted  by  affidavits  filed  on  a  mo- 
tion to  dissolve  a  temporary  injunction  and  were  not  supported 
by  counter  affidavits,  the  court  is  held  to  have  properly  granted 
a  motion  to  dissolve  the  injunction. 

Appeal  from  an  order  of  the  circuit  court  for  Fond  du 
Lac  county :  James  O'Keill.,  Judge ;  also  from  an  order  and 
a  judgment  of  the  same  court:  Chesteb  A.  Fowxeb,  Circuit 
Judge.     Affirmed. 

The  plaintiff  brings  this  action  as  a  taxpayer,  in  his  own 
behalf  and  in  behalf  of  other  taxpayers  in  interest,  to  declare 
void  certain  assessment  certificates  issued  against  property 
abutting  upon  a  portion  of  Third  street  in  the  city  of  Fond 
du  Lac,  and  to  restrain  the  city  from  selling,  transferring,  or 
otherwise  disposing  of  any  such  certificates  that  might  have 
been  issued  and  in  its  possession  at  the  time  the  action  was 
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commenced^  and  to  compel  the  surrender  of  such  certificates 
for  cancellation.  A  preliminary  injunction  was  granted  re- 
straining the  city  from  issuing  or  transferring  such  improve 
ment  certificates  or  bonds  during  the  pendency  of  the  action. 
It  is  alleged  in  the  complaint  that  during  the  year  1907  said 
city  of  Fond  du  Lac  entered  into  a  contract  with  the  Barber 
Asphalt  Paving  Company  for  the  paving  of  a  portion  of 
Third  street  in  said  city,  and  that  said  city  had  caused  the 
entire  expense  of  said  improvement,  excluding  street  cross- 
ings, to  be  made  a  charge  upon  the  real  estate  fronting  and 
abutting  on  such  improvement.  The  Barber  Asphalt  Paving 
Company  was  named  as  one  of  the  parties  defendant  in  the 
action,  and  the  relief  prayed  for  against  such  company  was 
that  it  be  enjoined  and  restrained  from  selling,  assigning,  or 
transferring,  or  attempting  to  collect,  any  assessment  certifi- 
cates or  improvement  bonds  that  might  have  been  issued  to  it 
for  and  on  account  of  the  street  improvement  which  it  had 
made  on  a  portion  of  Third  street  under  contract  with  its  co- 
defendant. 

It  appears  from  the  complaint  in  this  action  that  by  ch.  59, 
P.  &  L.  Laws  of  18G8,  the  city  charter  of  the  city  of  Fond  du 
Lac  was  amended  and  codified.  Under  the  city  charter  as  it 
existed  prior  to  the  passage  of  ch.  299,  Laws  of  1885,  the  cost 
or  expense  of  paving  streets  might  in  whole  or  in  part  be 
charged  to  abutting  property  owners,  and  it  appeared  from 
the  complaint  that  a  number  of  the  streets  of  said  city  were 
paved  at  the  expense  of  such  abutting  owners.  By  ch.  299, 
Laws  of  1885,  the  special  charter  of  the  defendant  city  was 
amended  so  that  two  thirds  of  the  total  cost  of  street  paving 
might  be  charged  against  the  abutting  property,  leaving  one 
third  to  be  paid  by  the  city.  The  act  referred  to  contained 
the  following  provision : 

"Provided,  however,  that  the  provisions  of  this  subdivision 
shall  not  apply  to  a  second  or  subsequent  repaving,  macad- 
amizing or  graveling  of  any  street  which  has  been  heretofore 
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or  shall  be  hereafter  paved,  macadamized  or  graveled;  and 
tlie  whole  or  any  portion  of  the  expense  of  such  improvement 
shall  have  been  borne  directly  by  the  lots  or  parcels  of  land 
fronting  or  abutting  on  the  portion  of  the  street  so  im- 
proved. .  •  ." 

After  the  passage  of  the  law  of  1885  and  during  the  year 
1890  the  city  caused  a  certain  portion  of  Third  street  to  be 
improved  by  the  laying  of  cedar-block  pavement  thereon 
tliroughout  its  entire  width,  two  thirds  of  the  expense  of 
which  improvement,  excluding  street  crossings,  was  made  a 
charge  against  the  real  estate  fronting  and  abutting  on  said 
improvement  and  was  paid  by  the  owners  thereof,  and  the  re- 
maining one  third  was  paid  by  the  city. 

xVfter  the  passage  of  the  law  of  1885  a  number  of  the 
streets  of  said  city,  which  theretofore  had  been  paved  at  the 
expense  of  abutting  property  owners,  were  repaved,  but  at 
the  expense  of  the  city.  In  1904  the  city  adopted  the  por- 
tions of  the  general  charter  law  relating  to  street  improve- 
ments in  lieu  of  those  contained  in  the  special  charter.  Dur- 
ing the  year  1907  the  contract  involved  in  this  action  was  en- 
tered into,  which  provided  for  the  repaving  of  a  portion  of 
Third  street  which  had  been  paved  at  the  expense  of  the  abut- 
ting owners  and  of  the  city,  in  the  proportion  of  two  thirds 
and  one  third,  in  the  year  1890.  The  city  seeks  to  charge 
the  abutting  property  owners  with  the  expense  of  the  repav- 
ing provided  for  by  the  contract  of  1907  under  the  provisions 
of  the  general  charter  law.  The  plaintiffs  ia  the  action  insist 
that  they  were  exempted  from  any  further  liability  for  or  on 
account  of  paving  Third  street  by  virtue  of  the  provisions  of 
ch.  299,  Laws  of  1885,  and  more  particularly  by  virtue  of  the 
action  of  the  city  after  such  law  was  passed  in  assuming  the 
expense  of  repaving  certain  other  streets  in  the  city  which  had 
first  been  paved  at  the  expense,  in  whole  op  in  part,  of  the 
abutting  property  owners. 

As  a  second  cause  of  action  it  was  alleged  that  the  assess- 
ment of  benefits  and  damages  was  made  in  an  arbitrary  and 
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illegal  maimer  and  should  be  set  aside  for  this  reason  if  for 
no  other. 

The  defendants  appeared  separately  in  the  action,  and 
«ach  moved  that  the  injunction  be  dissolved,  which  motion 
was  granted.  Each  of  the  defendants  also  interposed  a  de- 
muTTer  to  the  complaint  (1)  on  the  ground  that  the  court  had 
no  jurisdiction  of  the  subject  of  the  action;  (2)  that  several 
•causes  of  action  had  been  improperly  united;  and  (3)  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
<sause  of  action.  Such  demurrers  on  the  foregoing  grounds 
were  interposed  to  each  of  the  two  causes  of  action  that  were 
separately  stated  in  the  complaint,  and  the  demurrers  wore 
sustained  by  the  trial  court^  and,  the  plaintiff  declining  to 
amend  his  complaint,  judgment  was  entered  dismissing  the 
same.  From  the  orders  dissolving  the  preliminary  injunc- 
tion and  sustaining  the  demurrers,  and  from  the  final  judg- 
ment in  the  action,  this  appeal  is  taken* 

E.  Blewett,  for  the  appellant 

M.  K.  Reilly,  for  the  respondent  cily. 

Frank  M.  Hoyt,  for  the  respondent  Barber  Asphalt  Paving 
-Company. 

Basitcs,  J.  Because  in  the  year  1890  the  plaintiffs  paid 
their  l^al  portion  of  the  cost  of  paving  that  part  of  Third 
street  in  the  city  of  Fond  du  Lac  adjacent  to  their  properties, 
and  the  city  construed  ch.  299,  Laws  of  1885,  as  not  empow- 
ering it  to  charge  an  abutting  owner  with  the  cost  of  a  subse^ 
quent  pavement,  it  is  asserted  that  the  plaintiffs  are  forever 
immune  from  any  special  charge  against  their  properties  on 
accoimt  of  paving  the  street  adjacent  thereto.  This  conten- 
tion is  grounded  on  the  assertion  that  plaintiffs  have  a  vested 
right  of  exemption  from  special  assessment  on  account  of 
such  paving  under  the  law  above  referred  to,  and  also  upon 
the  claim  that  the  city  by  its  conduct  has  estopped  itself 
from  making  any  such  assessment     It  is  urged  that  inasmuch 


Digitized  by 


Google 


470        SUPREME  COTJET  OF  WISCON-SIK      [Jak. 
Oaratens  v.  Fond  du  Lac,  137  Wis.  465. 

as  a  large  amount  of  repaying  was  done  at  the  general  ex- 
pense of  the  city  after  the  passage  of  the  law  of  1885,  and 
the  plaintiffs  have  been  compelled  to  contribute  their  share  of 
such  expense  through  taxation  on  their  Third-street  property,, 
it  would  be  inequitable  to  require  them  to  again  assume  the 
l^rincipal  part  of  the  cost  of  repaying  such  street  The  argu- 
ment is  plausible  but  not  convincing.  "No  scheme  has  yet 
been  devised  by  which  an  equal  and  exact  distribution  of  the 
t)urden  of  taxation  can  be  made.  The  right  of  exemption  in- 
voked, if  upheld,  might  well  result  in  greater  injustice  than 
Mould  arise  from  failure  to  enforce  it  If  the  contention  of 
plaintiffs  is  well  founded,  the  real  estate  of  all  property  own- 
ers of  the  city  of  Fond  du  Lac,  against  which  was  charged  a 
])art  of  the  expense  of  paving  a  street  adjacent  thereto  from 
the  year  1885  to  the  year  1904,  would  be  forever  exempt 
from  paying  any  special  assessment  for  repaying  such  street. 
The  expense,  perforce,  would  have  to  be  borne  by  a  general 
tax  levy.  The  owners  of  property  abutting  on  streets  not 
paved  in  the  manner  stated  between  1885  and  1904  could  be 
obliged  to  pay  for  the  cost  of  paving  the  streets  adjacent  to 
their  properties  under  the  provisions  of  the  general  charter 
law  adopted  in  1904,  and,  in  addition  thereto,  would  be 
obliged  to  defray  their  portion  of  the  expense  of  repaying 
streets  adjacent  to  the  exempt  property,  if  the  contention  of 
plaintiffs  is  correct.  It  is  not  difficult  to  see  that  such  a  con- 
dition might  be  grossly  inequitable  to  such  property  owners 
as  were  not  called  upon  to  pay  a  special  assessment  for  pave-^ 
nient  expenses  within  the  period  stated. 

Assuming  that  the  law  was  not  correctly  construed  by  the 
city  authorities,  and  that  a  portion  at  least  of  the  cost  of  re- 
])aving  done  after  1885  should  have  been  paid  by  special  as- 
sessment against  abutting  lots,  the  city  was  not  thereafter  es- 
topped from  making  a  special  assessment  to  defray  the  ex- 
pense of  a  new  pavement  under  the  general  charter  law 
adopted  by  it     The  compliance  with  a  statutory  duty  en- 
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joined  upon  the  lotowners  did  not  create  a  contract  by  oper- 
ation of  law  which  exempted  the  plaintiffs  from  further  spe- 
cial assessments  for  the  cost  of  street  paving.  Rochester  v. 
Rochester  R,  Go.  182  N.  Y.  99,  74  N.  E.  953.  Neither  did 
the  1885  statute  give  any  vested  right  to  exemption  from  fur- 
ther special  assessments  on  account  of  repaving.  At  best,  all 
the  law  did  was  to  prohibit  such  assessments  as  long  as  it  re- 
mained in  force.  It  was  subject  to  amendment  in  this  re- 
gard, and  was  amended  by  the  adoption  of  the  portion  of  the 
general  charter  law  which  related  to  street  improvements  in 
lieu  of  the  provisions  of  the  special  charter.  Boyd  v.  Mil- 
waukee,  92  Wis.  456,  460,  66  K  W.  603;  Adams  v.  BeloU, 
105  Wis.  363,  81  N.  W.  869 ;  WasKbvm  v.  Oshkosh,  60  Wis. 
453,  19  N.  W.  364. 

It  is  urged  that  the  adoption  of  so  much  of  the  general 
charter  law  as  pertained  to  street  improvements  did  not  oper- 
ate to  repeal  ch.  299,  Laws  of  1885,  the  portion  of  the  special 
charter  conferring  the  alleged  exemption.  Such  act  was  a 
part  of  the  special  charter  relating  to  street  improvements. 
The  provisions  of  the  general  law  relating  to  such  improve- 
ments were  adopted  in  their  entirety  in  lieu  of  all  provisions 
on  the  same  subject  found  in  the  special  charter.  We  see  no 
escape  from  the  conclusion  that  the  special  charter  provision 
under  consideration  was  repealed.  The  effect  of  the  action 
of  the  common  council  of  the  city  in  adopting  portions  of  the 
^'reneral  law  is  more  fully  considered  in  WUlmer  v.  Ooehel, 
ante,  p.  419,  119  N.  W.  115. 

The  decided  cases  in  this  court  sustain  the  ruling  of  the 
trial  judge  in  holding  that  the  complaint  was  demurrable  be- 
cause several  causes  of  action  were  improperly  united.  The 
plaintiff  Carstens  was  interested  only  in  relieving  his  own 
property  from  the  special  assessment  in  question.  Whether 
his  neighbors  paid  or  contested  the  tax  did  not  directly  con- 
cern him.  Their  paying  the  tax  could  not  injure  him,  whilo 
it  might  be  a  benefit,  because  his  portion  of  the  general  tax 


Digitized  by 


Google 


472         SUPKEME  COURT  OF  WISCONSIN.      [Jan. 
*  Carstena  v.  Fond  da  Lac,  137  Wis.  465. 

for  street  improvements  might  thereby  be  lessened.  To  be 
sure,  each  lotowner  on  the  portion  of  Third  street  which  was 
improved  had  a  common  interest  in  the  action  to  the  extent 
that,  if  Carstens  had  the  right  to  relief,  others  might  for  the 
same  reasons  and  on  the  same  evidence  obtain  relief.  But 
the  property  owners  had  no  such  common  pecuniary  interest 
as  authorised  them  to  unite  in  one  suit  as  plaintiffs.  Barnes 
V.  Beloit,  19  Wis.  93;  Newcomb  v.  Eorton,  18  Wis.  567; 
Howland  v.  Kenosha  Co.  19  Wis.  247 ;  OUkey  v.  Merrill,  67 
Wis.  459,  30  N.  W.  733 ;  Foster  v.  Bowe,  132  Wis.  268,  111 
X.  W.  688 ;  III  S.  Co.  v.  Schroeder,  133  Wis.  661, 113  N.  W. 
51. 

This  is  not  an  action  respecting  a  common  fund,  nor  to  as- 
sert a  common  right,  nor  to  restrain  acts  injurious  to  property 
in  n^ich  the  plaintiffs  have  a  common  interest  or  a  common 
right  The  right  of  a  taxpayer  to  bring  an  action  in  his  own 
behalf  and  in  tihat  of  all  other  taxpayers  is  undoubted  in  such 
a  oaae,  or  wherever  municipal  authorities  are  about  to  unlaw- 
fully diapose  of  public  property,  or  pay  out  public  funds,  or 
enter  into  unlawful  or  unauthorized  contracts  which  will  re- 
quire the  use  of  public  funds  to  discharge  them,  or  are  squan- 
dering the  property  of  the  taxpayers.  The  authorities  which 
hold  that  such  right  exists  are  numerous.  Peck  v.  School 
Dist.  21  Wis.  516,  522;  WiOard  v.  Comstock,  68  Wis.  565, 
17  K  W.  401 ;  Say  L.  <§  I.  Co.  v.  Washburn,  79  Wis.  423, 
48  N.  W.  492;  McVichie  v.  Kmght,  82  Wis.  137,  51  K  W. 
1094;  Fowler  v.  Superior,  85  Wis.  411,  54  K  W.  800; 
Land,  L.  &  L.  Co.  v.  Mclntyre,  100  Wis.  245,  75  K  W. 
964;  Qtuiw  v.  Paff,  98  Wis.  586,  74  K  W.  369 ;  Linden  L. 
Co.  V.  Milwwukee  E.  B.  &  L.  Co.  107  Wis.  493,  83  K  W. 
851.  The  doctrine  of  the  foregoing  cases  does  not  apply 
where  the  real  redress  which  the  taxpayer  is  seeking  is  to  re- 
lieve his  property  of  a  tax  which  he  asserts  to  be  void  in  whole 
or  in  part. 

It  is  urged  that  there  is  a  misjoinder  of  parties  rather  than 
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of  causes  of  action.  This  is  not  correct-  The  complaint 
*'set8  forth  separate  causes  of  action,  one  in  favor  of  each 
plaintiff,  without  being  separately  stated;  and  if  so,  several 
causes  of  action  are  improperly  united."  Barnes  v.  Behii, 
supra.  It  follows  that  the  demurrers  interposed  because 
several  causes  of  action  were  improperly  united  were  properly 
sustained. 

The  plaintiffs  declined  to  amend  their  complaint  and  a 
judgment  of  dismissal  was  entered.  The  judgment  being 
correct^  it  is  not  necessary  to  decide  other  questions  argued 
on  the  appeal.  There  are  allegations  in  the  complaint  which 
tend  to  show  that  the  alleged  assessment  of  benefits  and  dam- 
ages made  by  the  board  of  public  woiis  was  unjust,  arbitrary, 
and  illegal.  If  the  plaintiff  were  suing  simply  to  remove 
the  cloud  from  the  title  to  his  own  property  created  thereby, 
we  do  not  decide  that  a  case  for  relief  has  not  been  shown. 
Xeither  do  we  decide  that  it  has.  Sees.  925 — 184  and  925 — 
185,  Stats.  (1898),  purporting  to  give  a  remedy  to  the  lot- 
owner  by  appeal  from  the  action  of  the  common  council  and 
to  make  such  remedy  exclusive,  raise  a  serious  question  as  to 
the  right  of  the  plaintiff  Carstens  to  ignore  such  remedy  and 
resort  to  a  court  of  equity  in  the  first  instance^  His  silence 
while  the  board  of  public  works  and  the  city  council  were 
taking  action  in  reference  to  the  special  assessment  and  while 
the  improvement  was  being  made,  likewise  raises  a  question 
wliich  might  seriously  affect  his  rights.  State  ex  ret  Schint- 
gen  v.  La  Crosse,  101  Wis.  208,  214,  77  K  W.  167.  These 
questions,  however,  we  do  not  pass  upon. 

The  injunctional  order  issued  in  the  case  was  dissolved 
before  the  demurrers  were  decided.  If  the  only  infirmity  in 
a  complaint  is  that  several  causes  of  action  have  been  im- 
properly joined,  we  think  it  is  within  the  field  of  judicial 
discretion  in  a  proper  case  to  continue  the  restraining  order 
in  force  until  the  plaintiff  is  given  an  opportunity  to  amend. 
The  only  allegations  of  the  complaint  in  the  suit  before  us 
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that  would  in  any  view  of  the  case  support  an  injunction  arc 
made  on  information  and  belief.  These  averments  are  posi- 
tively contradicted  by  certain  affidavits  filed  on  the  motion 
to  dissolve  and  are  not  supported  by  counter  affidavits. 
Under  these  circumstances  the  court  very  properly  granted 
the  motion  to  dissolve.  Dinehart  v.  La  Fayette,  19  Wis. 
677 ;  Tainter  v.  Lucas,  29  Wis.  375 ;  Schoeffler  v.  Schwarting, 
17  Wis.  31;  Smith  v.  AppUton,  19  Wis.  468;  PUteTkow  v. 
Herman,  94  Wis.  666,  69  N.  W.  805. 

By  the  Court. — The  orders  and  the  judgment  appealed 
from  are  affirmed* 


Wnx  OF  Ohsb:  Ohse,  Executor,  Appellant,  vs.  TWrrxieR, 
Executor,  Eespondent 

Decemher  19, 1908— January  5, 1909. 

WilU:  Construction:  Bequests:  Time  of  payment 

1.  Rules  for  the  construction  of  uncertain  clauses  in  wills  yield  to 

the  cardinal  rule  that  the  words  of  a  will  are  to  be  construed 
so  as  to  give  effect  to  the  Intention  of  the  testator,  which  in- 
tention is  to  be  ascertained  from  the  language  of  the  will  itself^ 
in  the  light  of  the  circumstances  surrounding  the  testator  at 
the  time  of  its  execution. 

2.  A  testator  devised  his  estate  to  a  son  with  the  condition  that  the 

son  pay  to  his  widow  |800,  "to  be  paid  her  as  it  becomes  nec- 
essary for  her  needs."  Held,  that  the  element  of  time  was  an- 
nexed to  the  payment  only  and  not  to  the  gift  Itself,  and  that 
therefore  the  widow  took  the  |800  as  an  absolute  gift,  she  her- 
self to  determine  the  character  of  the  needs  and  the  time  when 
payments  were  necessary  to  meet  them. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond 
du  Lac  county:  Chesteb  A.  Fowleb,  Circuit  Judge.  Af- 
firmed, 

This  is  a  contest  over  the  construction  of  the  'h  .  .1  of  George 
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William  Ohse,  who  died  at  the  age  of  seventy-seven  leaving 
a  widow,  a  son,  and  four  daughters,  all  of  adult  ago.  By  hi& 
will  he  devised  all  his  property,  real  and  personal,  to  his  son, 
William  Ohse  (except  one  cow,  which  was  to  go  to  his  wife, 
Johanna),  with  the  provision  that  "said  William  Ohse  is  ta 
pay  to  the  said  Johanna  Ohse  $800,  to  be  paid  to  her  as  it  be- 
comes necessary  for  her  needs,"  and  also  to  pay  a  certain 
specified  sum  to  each  daughter  one  year  after  testator's  death. 
Johanna  died  about  six  weeks  after  the  testator,  having  pre- 
viously made  a  will  bequeathing  the  $800  to  her  daughters. 
Four  days  before  her  death  she  caused  to  be  served  on  Wil- 
liam a  written  notice  stating  that  she  was  in  need  of  money 
for  her  support  and  demanding  that  he  pay  to  her  the  entire- 
sum  of  $800,  but  no  part  of  it  was  paid.  The  principal 
facts  which  are  proper  to  be  considered  in  aid  of  construction 
of  the  will  are  thus  stated  by  the  circuit  judge : 

"The  testator  and  his  wife  were  Germans.  The  property 
left  to  the  son  was  a  farm  of  160  acres,  sixty-five  acre& 
cleared,  against  which  there  was  a  mortgage  and  debts  amount- 
ing to  about  $1,500.  The  testator  died  February  13,  1904, 
aged  nearly  seventy-seven,  and  the  will  was  executed  a  little 
less  than  a  year  prior  to  his  death.  The  wife  died  March  22, 
1904,  aged  sixty-three.  At  the  time  the  will  was  executed 
the  testator  and  his  wife  lived  on  the  farm,  the  son  living 
with  them.  The  following  summer  the  old  people  went  to 
the  neighboring  village  of  Fenwood,  where  the  mother  had  a 
house  and  five  acres  of  land,  the  son  remaining  on  the  farm. 
The  parents  lived  together  at  Fenwood  until  about  December, 
when  the  father  went  to  the  son's  and  stayed  until  his  death 
there.  Prior  to  December  the  father  had  spent  a  part  of  the 
time  at  the  son's.  The  mother  remained  in  the  home  at  Fen- 
wood until  the  father's  death,  and  after  that  lived  with  a 
daughter  in  the  village  until  she  died.  The  mother  had  been 
in  poor  health  about  a  year  prior  to  her  death.  The  son  had 
always  lived  on  a  farm  with  the  parents.  The  daughters  had 
lived  at  home  until  married,  except  when  working  out  at  do- 
mestic service.  Tlie  son  was  nearly  thirty-five  years  old  at 
the  father's  death,'' 
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Upon  settlement  of  the  final  account  of  William  Ohse  as 
executor  of  -the  will  of  George,  the  respondent  Miller,  as 
executor  of  the  will  of  Johanna,  appeared  and  objected  to  the 
allowance  of  the  account,  and  prayed  that  the  will  be  con- 
strued and  that  the  county  court  require  said  first-named  ex- 
ecutor to  pay  to  him  said  sum  of  $800.  The  county  court 
denied  the  relief  asked,  and  the  executor  of  Johanna's  will 
appealed  to  the  circuit  court,  which  last-named  court  reversed 
the  judgment  of  the  county  court  and  remanded  the  case  to 
the  county  court  with  directions  to  require  the  payment  of 
said  sum  of  $800  to  the  executor  of  Johanna's  will  (less  the 
funeral  expenses  paid  by  William)^  and  from  this  judgment 
WUlmm,  as  executor,  appeals. 

For  the  appellant  there  was  a  brief  by  Salter  £  Jackson 
and  Charles  F.  Oi*ow,  attorneys,  and  oral  argument  by 
Mr.  Orow. 

For  the  respondent  there  was  a  brief  by  Brown,  Pradt, 
Oenrich  &  Anderson,  and  oral  argument  by  J^.  W.  Oenrich. 

WiNSLOw,  C.  J.  Various  rules  have  been  laid  down  by 
the  courts  as  helpful  in  the  construction  of  uncertain  clauses 
in  wills.  None  of  them  are  inflexible,  however,  and  all 
yield  to  the  cardinal  rule  that  the  words  of  a  will  are  to  be 
construed  so  as  to  give  effect  to  the  intention  of  the  testator, 
which  intention  is  to  be  ascertained  from  the  language  of  the 
will  itself,  in  the  light  of  the  circumstances  surrounding  the 
testator  at  the  time  of  its  execution.  In  re  Donges's  Estate, 
103  Wis.  497,  79  K  W.  786. 

The  question  here  is  whether  the  testator  intended  to  make 
an  absolute  gift  to  his  wife  of  $800,  or  only  to  give  her  such 
part  of  the  sum  as  she  might  need  from  time  to  time,  and 
only  as  fast  as  it  was  needed ;  in  other  words,  whether  the 
gift  is  vested  or  contingent.  The  fact  that  there  are  no  words 
of  bequest,  but  only  a  direction  to  the  son  to  pay,  is  a  circum- 
stance which  makes  in  favor  of  the  idea  that  the  gift  is  con- 
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tingent  only ;  but  this- is  not  at  all  controlling.  The  gift  will 
be  held  to  vest,  if  such  appears  to  have  been  the  testator's  in- 
tention, even  though  it  be  expressed  in  a  mere  direction  to 
pay.  30  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  773.  The  real 
inquiry  is  whether  the  element  of  time  is  annexed  to  the  gift 
itself  as  a  condition  precedent  or  merely  to  the  payment  of  it, 
and  we  think  the  circuit  court  rightly  held  that  the  intention 
was  to  annex  the  element  of  time  to  the  payment  only.  Pad- 
ton  V.  Ludington,  103  Wis.  629,  646,  79  N.  W.  1073.  The 
wife  was  fourteen  years  younger  than  the  testator  and  would 
naturally  be  expected  to  survive  him  some  years.  No  other 
substantial  provision  was  made  for  her  in  the  will,  and  it  is 
hardly  to  be  expected  that  the  husband  would  desire  to  cut 
her  off  with  a  provision  that  paltry  sums  should  be  doled  out 
to  her  as  it  was  needed  to  keep  her  from  absolute  pauperism. 
It  is  very  significant  that  the  first  clause  contains  an  absolute 
direction  to  pay  to  her  $800,  while  the  element  of  time  is 
contained  in  a  separate  clause  regulating  only  the  manner  of 
payment,  and,  furthermore,  that  no  person  was  appointed  to 
determine  what  the  character  of  her  needs  were  to  be  which 
would  make  payments  necessary,  nor  when  such  payments 
would  be  necessary,  nor  how  great  they  should  be  at  any  one 
time.  Thus  it  would  seem  that  she  herself  was  to  determine 
the  character  of  the  needs  and  the  time  when  payments  were 
necessary  to  meet  them.  In  re  Will  of  Boucle,  133  Wis.  161, 
111  N.  W.  573, 113  K  W.  452. 

It  seems  to  us  clear  that  the  testator  intended  an  absolute 
gift,  and  the  judgment,  therefore,  must  be  affirmed. 

By  the  Court. — ^It  is  so  ordered. 
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Jones,  Eespondent,  vs.  Monson  and  wife,  Appellants. 

December  19, 190S-^anuary  5,  1909, 

Pleading:  Construction:  Conspiracy:  Civil  liability:  Alienatiort  of 
affections:  Husband  and  wife:  Disabilities:  Torts:  Crimes:  Pre- 
sumption of  coercion:  Parent  and  child:  Advice  to  child  as  to 
relations  uHth  her  husband:  Appeal  and  error:  Trial:  Bequests 
for  instructions  to  jury:  Requisites  of  charge  to  jury:  Burden 
of  proof:  ^'Establish."**  Harmless  error. 

1.  In  the  construction  of  a  pleading  for  the  purpose  of  determining 

its  effect  its  allegations  should  be  liberally  construed,  with  a 
view  to  substantial  Justice  between  the  parties. 

2.  Criticisms  of  a  pleading  will  not  support  a  challenge  for  insuffi- 

ciency if  sufficient  can  be  discovered,  reasonably,  by  Judicial 
construction  to  sustain  it  The  sole  test  is,  Will  the  language 
used  permit  of  a  reasonable  construction  which  will  sustain  the 
pleading? 

3.  A  complaint,  after  stating  in  appropriate  language  the  formation 

of  a  conspiracy  to  injure  by  depriving  plaintiff  of  the  affections 
and  society  of  his  wife,  charged  that  defendants  so  wrongfully 
conspiring  "did  finally  acquire,  from  bad  and  improper  motives 
and  malicious,  false  insinuations,  such  influence  over  plaintiff's 
said  wife,  and  defendants  used  such  influence  to  the  extent  that 
the  love,  affections,  and  respect  of  plaintiff's  said  wife  for 
plaintiff  had  been  wholly  alienated  and  destroyed."  This  was 
followed  by  allegations  of  specific  malicious  acts  for  the  pur- 
pose, as  stated,  of  "forcing  and  driving  plaintiff  away  from  his 
said  wife  and  child,"  and  so  resulting,  concluding  with  the 
charge  "that  by  carrying  out  such  malicious  conspiracy  plaintiff 
bas  been  wrongfully  and  maliciously  deprived  of  his  wife's  af- 
fections, society,  comfort,  and  assistance."  Held,  that  the  com- 
plaint sufQciently  alleged  that  the  wrongful  acts  were  perpe- 
trated pursuant  to  a  wrongful  combination,  and  that  such  pur- 
pose was  accomplished. 

4.  The  doctrine  that  a  wife  is  incapable  of  being  guilty  of  a  wrong 

Jointly  with  her  husband  because  of  the  ancient  presumption 
that  what  a  wife  does  in  that  regard  In  her  husband's  presence, 
or  so  near  by  as  to  be  under  his  influence.  Is  presumed  to  be 
under  coercion  of  his  will,  so  far  as  It  once  existed  and  is  not 
obsolete,  relates  to  a  mere  rebuttable  presumption,  not  dis- 
ability. 
6.  The  common-law  doctrine  undisturbed  by  statute,  that  a  husband 
and  wife  by  themselves  cannot  be  guilty  of  a  criminal  offense 
when  the  gist  thereof  is  conspiracy,  does  not  go  to  the  extent 
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of  exempting  the  wife  from  the  consequences  of  criminal  acts 
in  execution  of  a  conspiracy  jointly  with  her  husband  which  are 
of  themselves  subjects  of  criminal  prosecution. 

6.  There  is  no  such  thing  as  a  civil  action  for  conspiracy.    An  ac< 

tion  lies  for  damages  caused  by  acts  pursuant  to  a  formed  con- 
spiracy, but  none  for  the  conspiracy  alone. 

7.  In  a  civil  action  for  damages  for  an  executed  conspiracy  the  gist 

of  the  wrong  is  the  damages.  The  combination  may  be  of  no 
consequence  except  as  bearing  upon  the  rules  of  evidence. 

8.  The  alienation  of  a  wife's  afTections  is  such  a  wrong  that  a  hus- 

band and  wife,  accomplishing  it  by  concert  of  action,  may  be 
both  liable  for  the  resulting  damage. 

9.  What  a  father  and  mother  may  do  in  relation  to  their  daughter 

continuing  to  reside  with  her  husband,  without  inference  of 
bad  intent  arising  therefrom.  Is  quite  difterent  from  what  a 
stranger  may  safely  do  as  regards  such  interference. 

10.  The  relations  of  parent  and  child  in  their  moral  aspects,  and  legal 

as  well,  begin  at  the  inception  of  the  child's  life  and  do  not 
wholly  end  until  life  ends,  and  those  relations  carry  with  them 
certain  duties  and  privileges  as  to  advice  and  protection  and 
helpfulness  in  case  of  need,  the  observance  of  which  is  so  nat- 
ural, so  laudable,  and  so  essential  to  the  family  happiness  and 
welfare  that  acts  ostensibly  promotive  thereof  are  not  to  be 
lightly  held  to  have  had  a  wicked  purpose  for  their  mainspring. 

11.  In  actions  by  a  husband  against  a  wife's  parents  for  alienating 

the  wife's  affections,  the  true  test  to  be  applied  to  the  evi- 
dence is:  Were  the  parents  in  what  they  did  actuated  with 
reasonable  parental  regard  for  their  child,  or  were  they  actuated 
by  unreasonable  ill  will  towards  the  husband  or  the  wife,  as 
the  case  may  be?  If  the  former  and  they  yet,  from  the  stand- 
point of  a  better  or  the  best  judgment,  were  wrong,  excusably 
mistaking  the  true  situation,  the  resulting  injury  is  damnum 
absque  injuria. 

12.  It  is  not  error  to  refuse  requested  instructions  applicable  to  the 

case  which  were  substantially  covered  in  the  general  charge. 

13.  A  charge  to  the  jury  is  not  required  to  contain  a  discussion  of 

the  evidence  in  connection  with  the  legal  propositions  appli- 
cable thereto. 

14.  A  charge  to  the  jury  is  not  required  to  state  a  proposition  more 

than  once,  nor  adopt  any  particular  phrasing  of  a  proposition 
by  counsel. 

15.  In  instructions  to  the  jury  it  is  not  advisable  to  state  any  legal 

proposition  applicable  to  the  evidence  in  an  argumentative  way. 

16.  In  instructing  the  jury  it  is  not  necessary  to  enlarge  upon  the 

importance  of  a  particular  proposition  in  its  moral  or  other 
aspects. 
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17.  In  an  action  by  a  husband  for  damages  caused  by  an  executed 

conspiracy  by  the  wife's  parents  to  alienate  her  affections  and 
deprive  her  husband  of  her  society  and  assistance,  the  court 
instructed  the  jury  that  "acts  of  parents"  under  the  circum- 
stances of  the  case  "are  presumed  to  be  in  good  faith  and  for 
the  purpose  of  promoting  the  child's  welfare  unless  the  con- 
trary is  established  by  the  evidence."  "So  that  to  recover  it 
is  not  only  necessary  to  establish  by  a  preponderance  of  the 
evidence  that  the  parents  brought  about  the"  result  complained 
of,  "but  in  so  doing  they  acted  maliciously,  that  is  in  bad  faith, 
not  with  a  view  of  promoting  the  daughter's  welfare."  "If  par- 
ents who  have  knowledge  of  a  child's  actual  situation  act  in 
the  honest  belief  that  a  course  taken  or  advised  is  for  the  child's 
welfare,  their  acts  cannot  be  deemed  malicious,  although  such 
conduct  in  fact  appears  detrimental  to  the  child's  interests." 
Held,  that  the  language,  while  rather  restrictive,  was  in  favor 
of  the  parents  and  hence  not  prejudicial. 

18.  In  such  instructions  the  use  of  the  words  "knowledge  of  the 

child's  actual  situation,"  Instead  of  "knowing  or  reasonably  ap- 
prehensive of  the  child's  needs,"  or  words  of  similar  imiwrt^ 
showing  that  the  parents  may  advise  upon  reasonable  i^pear- 
ances  of  necessity  therefor  as  well  as  upon  actual  knowledge, 
if  error  at  all,  is  error  in  the  parents'  favor. 

19.  In  an  action  by  a  husband  for  damages  for  alienating  his  wife's 

affections,  declarations  of  the  wife  made  out  of  court  long  after 
the  alleged  wrongful  act  was  done  are  not  evidence  against  the 
husband,  and  do  not  suggest  an  instruction  directing  the  jury 
to  consider  advice  or  statements  made  to  the  wife  subsequent 
to  the  separation. 

20.  It  is  not  error  as  against  the  defendant  to  instruct  the  jury  that 

the  burden  of  proof  is  on  the  plaintiff  to  **e8tahli8h  the  facta 
essential  to  his  cause  of  action  by  a  preponderance  or  greater 
weight  of  evidence." 

21.  The  word  "establish,"  as  applied  to  the  quantum  of  evidence  nec- 

essary to  warrant  the  existence  of  a  fact  in  issue,  is  more  ap- 
propriate to  a  criminal  than  a  civil  case. 

22.  Where  no  punitory  damages  were  awarded  by  the  jury,  error  in 

the  manner  of  submitting  the  question  of  such  damages  to  the 
jury  was  not  prejudicial  to  appellant. 

Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
county :  Chester  A.  Eowleh,  Circuit  Judge.     Affirmed, 

The  appeal  is  from  a  judgment  of  $1,608.20  damages  and 
costs  to  remedy  injuries  caused  by  alienating  the  affections. 
of  plaintiff's  wife. 
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The  defendants  are  husband  and  wife  and  parents  of 
plaintiiFs  wife.  Plaintiffs  el^im  was  that  defendants  con- 
spired together  with  bad  intent  to  deprive  plaintiff  of  his 
wife's  affections  and  cause  her  to  desert  him,  and  accom- 
plished their  purpose  by  compelling  the  wife,  who  with  her 
husband  was  residing  with  the  defendants  and  had  so  resided 
for  a  considerable  length  of  time  prior  to  their  marriage,  to 
seclude  herself  and  baby  girl  which  had  been  bom  to  them, 
from  him,  and  induced  her  to  refuse  to  speak  to  him  or  recog- 
nize him  as  her  husband  or  permit  him  to  pay  h^  or  their 
child  any  attention  and  drove  him  from  the  house  by  ill 
treatment  and  forbade  him  to  return  or  come  upon  the  prem- 
ises, notifying  him  that  the  daughter  would  not  go  therefrom 
to  live  with  him. 

Defendants  answered  putting  in  issue  all  the  allegations  of 
the  complaint  as  to  improper  treatment  of  the  plaintiff  and 
with  bad  intent  influencing  his  wife  against  him. 

Upon  evidence  tending  to  support  the  allegations  of  the 
complaint  the  cause  was  submitted  to  the  jury  on  the  subject 
of  punitory  and  that  of  actual  damages  as  well,  resulting  in  a 
verdict  in  defendants'  favor  as  to  the  former  but  in  the  plaint- 
iff's favor  as  to  the  latter,  the  damages  being  assessed  at 
$1,500.  Judgment  was  entered  upon  the  verdict  in  plaint- 
iff's favor. 

Daniel  H.  Grady,  for  the  appellants. 

Henry  A.  Ounderson,  for  the  respondent 

Majkshall,  J.  The  first  three  assignments  of  error  will 
be  considered  together.  They  involve  these  subjects: 
(1)  I>id  the  complaint  present  a  case  of  an  executed  con- 
spiracy to  injure  by  wrongfully  depriving  respondent  of  his 
wife's  affections?  (2)  Can  there  be  such  a  conspiracy  as 
between  husband  and  wife?  (3)  Was  there  sufficient  proof 
of  such  a  conspiracy  as  to  render  evidence  of  what  was  said 
or  done  by  one  in  the  absence  of  the  other  admissible  against 
Vol.  137  —  31 
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both?     (4)  Was  the  evidence  sufficient  to  carry  the  case  to 
the  jury  on  the  issue  of  wrongful  intent? 

1.  No  question  is  raised  but  that  a  conspiracy  to  injure 
respondent  by  depriving  him  of  his  wife's  affections  and  so- 
ciety was  allied.  The  infirmity  claimed  is  that  the  com- 
plaint failed  to  state  facts  reasonably  indicating  an  execu- 
tion thereof.  In  deciding  that,  the  pleading  must  be  tested 
by  the  broad  liberal  rule  of  the  statute  that  "in  the  construo- 
tion  of  a  pleading  for  the  purpose  of  determining  its  effect 
its  allegations  shall  be  liberally  construed,  with  a  view  to 
substantial  justice  between  the  parties."  Sec  2668,  Stats.* 
(1898).  More  and  more,  as  time  continues,  the  beneficent 
purpose  of  that  statute  is  appreciated  and  disposition  to  give 
it  the  broadest  scope  which  can  reasonably  be  done  is  evinced. 
It  is  one  of  the  most  significant  of  the  indications  foimd 
throughout  the  Code  that  its  builders  purposed  to  sweep  away, 
so  far  as  possible,  the  technicalities  and  hindrances  of  com- 
mon-law procedure;  superseding  it  by  a  new  system  as  near 
the  ideal  as  practicable  of  a  plain,  simple,  easy  method  of 
presenting  controversies  for  judicial  treatment  and  the  solu- 
tion thereof — one  that  would  always  give  dignity  to  the  sub- 
stance of  things,  overlooking  mere  solvable  indefiniteness  and 
nonprejudicial  imperfections.  In  harmony  therewith  it  has 
been  iterated  and  reiterated  that  "criticisms  of  a  pleading 
will  not  support  a  challenge  for  insufficiency  ...  if  suffi- 
cient can  be  discovered,  reasonably,  by  judicial  construction 
to  sustain  it."  The  sole  test  is,  "Will  the  language  used 
permit  of  a  reasonable  construction  which  will  sustain"  the 
pleading?  Emerson  v.  Nash,  124  Wis.  369,  380,  102  N.  W. 
921.  Failure  to  appreciate  the  force  of  this  rule  and  the  ex- 
tent of  the  change  wrought  by  the  Code,  results  in  waste  of 
energy  of  counsel,  useless  expense  to  clients  and  to  the  public 

The  complaint  after  stating,  in  appropriate  language,  the 
formation  of  a  conspiracy  to  injure  by  depriving  respondent 
of  the  affections  and  society  of  his  wife,  charged  that  the 
persons  so  wrongfully  conspiring  "did  finally  acquire,  from 
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bad  and  improper  motives  and  malicious,  false  insinuations, 
such  influence  over  plaintiff's  said  wife,  and  defendants  used 
such  influence  to  the  extent  that  the  love,  affections,  and  re- 
spect of  plaintiff's  said  wife  for  plaintiff  had  been  wholly 
alienated  and  destroyed."  That  is  followed  by  allegations 
of  the  perpetration  of  specific  malicious  acts  for  the  purpose, 
as  stated,  of  "forcing  and  driving  plaintiff  away  from  his 
said  wife  and  child,"  and  so  resulting,  concluding  with  the 
charge  "that  by  carrying  out  such  malicious  conspiracy  .  .  . 
plaintiff  has  been  wrongfully  and  maliciously  deprived  of 
his  wife's  affections,  society,  comfort,  and  assistance.  .  .  ." 
What  more  is  required  ?  We  are  unable  to  suggest  anything 
and  counsel  fails  in  that  regard,  except  upon  the  hypothesis 
that  the  complaint  does  not  charge  that  the  alleged  wrongful 
acts  were  done  pursuant  to  a  formed  conspiracy  to  accomplish 
the  result  reached.  True,  the  complaint  might  have  been 
more  logically  framed.  After  charging  the  conspiracy  to  in- 
jure by  accomplishing  what  in  fact  occurred,  the  pleader 
rai^t  well  have  then  charged  that  pursuant  to  such  wrongful 
conspiracy  to  injure,  with  specific  malicious  intent  to  effect 
the  purpose  thereof,  certain  acts,  specifying  them,  were  done 
with  bad  intent,  closing  with  a  charge  as  to  the  consumma- 
tion of  the  conspiracy  to  the  plaintiff's  damage.  But  there 
is  no  mistaking  the  purpose  of  the  pleader  to  state  that  the 
wrongful  acts  were  perpetrated  pursuant  to  the  wrongful 
combination,  and  that  the  purpose  was  accomplished.  More- 
over, it  can  hardly  be  said  that  rules  for  judicial  construc- 
tion of  a  pleading  need  be  resorted  to  for  that  purpose,  as 
the  quotations  we  have  given  clearly  indicate.  But  if  it  were 
otherwise  the  rule  for  testing  pleadings  for  insufficiency,  to 
which  we  have  referred,  easily  solves  the  uncertainty.  "All 
facts,"  as  stated  in  White  v.  White,  132  Wis.  121,  127,  111 
N".  W.  1116,  a  case  similar  to  this,  "reasonably  inferable 
from  those  expressly  alleged  are  to  be  regarded  as  efficiently 
pleaded." 

2.  We  are  not  familiar  with  the  supposed  rule  counsel  con- 
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tends  for,  that  a  wife  is  incapable  of  beii^  guilty  of  a  wrong 
jointly  "with  her  husband  because  of  the  ancient  presumption 
that  what  a  wife  does  in  that  regard  in  the  husband's  pres- 
ence, or  so  near  by  as  to  be  within  his  influence,  is  presumed 
to  be  under  coercion  of  his  will.  That  doctrine,  so  far  as  it 
once  existed  and  is  not  obsolete,  relates  to  a  mere  rebuttable 
presumption,  not  disability.     Miller  v.  State,  25  Wis.  384; 

1  Bishop,  New  Crim.  Law,  §§  356-366. 

The  common-law  doctrine  undisturbed  by  statute,  that  a 
husband  and  wife  by  themselves  cannot  be  guilty  of  a  crim- 
inal offense  when  the  gist  thereof  is  conspiracy,  is  familiar. 

2  Bishop,  New  Crim.  Law,  §  187 ;  Wright,  Crim.  Conspira- 
cies, 221.  The  basic  feature  thereof  is  that  a  husband  and 
wife  are  but  one,  and  that  since  it  takes  two  or  more  persons 
to  form  a  conspiracy,  the  husband  and  wife  alone  are  inca- 
])able  tliereof  but  are  so  when  acting  with  one  or  more  others. 
That  principle  by  no  means  goes  to  the  extent  of  exempting 
a  wife  from  the  consequences  of  criminal  acts  in  execution  of 
a  conspiracy  jointly  with  her  husband  which  are  of  them- 
selves subjects  of  criminal  prosecution.  The  parties  may  be 
prosecuted  jointly  with  or  without  any  other  person  being 
charged,  the  conspiracy  not  being  the  gist  of  the  offense,  and 
both  convicted.     State  v.  Clark,  9  Houst  (DeL)  536. 

The  authorities  relied  upon  by  the  learned  counsel  and 
which  it  seems  moved  the  learned  trial  court  to  rule  in  coun- 
sel's favor  to  the  extent  of  holding  that  an  action  for  con- 
spiracy will  not  lie  against  husband  and  wife,  on  the  suppo- 
sition that  the  complaint  in  one  aspect  might  be  treated  as  a 
pleading  in  an  action  to  remedy  such  a  wrong,  are  all,  so  far 
as  any  bearing  on  the  question  is  concerned,  criminal  cases. 
There  is  no  such  a  thing  as  a  civil  action  for  conspiracy. 
There  is  an  action  for  damages  caused  by  acts  pursuant  to 
a  formed  conspiracy,  but  none  for  the  conspiracy  alone. 
When  the  unlawful  cx)mbination  is  the  offense,  as  in  criminal 
prosecutions,  then  the  principle  invoked  by  counsel  applies. 
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Eex  V.  Locker,  5  Esp.  K  P.  107 ;  People  i\  Miller,  82  Cal. 
107,  22  Pac  934;  State  v.  Clark,  mpra;  Eirtley  v.  Deck,  2 
Muuf.  10,  15.  These  and  similar  cases  are  pointless  as  re- 
gards the  action  here.  The  last  citation  was  a  civil  case. 
The  hushand  and  wife  were  charged  with  others,  and  the 
law  that  they  may  be  so  charged  notwithstanding  the  doctrine 
of  imity  was  passingly  referred  to  as  sufficient  for  the  case. 
Counsel  there  argued  that  the  principle  now  insisted  on  had 
no  application  afi  the  gist  of  the  offense  was  the  damage,  not 
the  conspiracy.  The  court  passed  that  question,  the  sug- 
^stion  before  indicated  being  deemed  sufficient 

In  a  civil  action  for  damages  for  an  executed  conspiracy, 
as  is  very  familiar,  the  gist  of  the  wrong  is  the  damages. 
The  combination  may  be  of  no  consequence  except  as  bearing 
upon  rules  of  evidence.  Martens  v.  Reilly,  109  Wis.  464, 
84  K  W.  840 ;  State  ex  rel.  Burner  v.  Euegin,  110  Wis. 
189,  255,  85  K  W.  1046;  RandaU  v.  Lonstorf,  126  Wis. 
147,  105  N.  W.  663.  The  circuit  court  seems  to  have 
thought  it  was  necessary  to  reject  from  the  complaint  as  sur- 
plusage the  allegation  to  the  effect  that  the  defendants  con- 
spired together  with  bad  intent  to  accomplish  the  wrong. 
K'ot  so,  since  the  action,  as  before  indicated,  was  not  for  the 
conspiracy  but  for  damages  on  account  of  the  consummation 
of  the  purpose  of  it,  the  two  acting  in  concert  That  would 
make  a  criminal  offense  before  reaching  the  consummation  as 
to  persons  not  under  disability,  as  stated  in  Randall  v.  Lon- 
storf, supra.  The  disability  would  not  militate  against  capa- 
bility of  the  two  in  concert  to  wrongfully  damage  the  in- 
tended victim  and  become  responsible  to  him  therefor.  The 
rule  of  evidence,  as  in  any  ordinary  case  of  a  wrongful  act 
committed  pursuant  to  an  agreement  to  do  it,  would  apply. 
It  is  sufficient,  if  actual  damage  is  the  result,  for  a  remediable 
wrong.  In  that  case  whether  one  or  more  are  concerned  may 
be  immaterial  to  the  cause  of  action,  but  whether  there  was  a 
aubeidiary  agreement  by  two  or  more  persons  to  do  the  act 


Digitized  by 


Google 


486         SUPKEME  COUKT  OF  WISCONSIN.     [Jajt. 

Jones  V.  Monson,  137  Wis.  478. 

V 

consummated  by  concert  of  effort  may  affect  the  remediable 
procedure  as  regards  methods  of  proof.  That  alienation  of 
a  wife's  affections  is  such  a  wrong  does  not  admit  of  ques- 
tion. 

The  foregoing  is  well  supported  by  authorily  elsewhere  re- 
ferred  to  by  counsel  for  respondent  Price  v.  Price,  91 
Iowa,  693,  60  K  W.  202 ;  Young  v.  Young,  8  Wash.  81,  35 
Pac  692.  Also  the  following:  Stanley  v.  Stardey,  27  Wash. 
570,  68  Pac  187.  In  each  of  these  instances  it  was  oon- 
ceded,  as  it  seems,  that  husband  and  wife,  accomplishing  by 
concert  of  action  deprivation  of  another  of  his  marital  rights,, 
are  both  liable  for  the  resulting  damage. 

3,  4.  These  branches  of  the  case  we  shall  not  discuss  at 
length,  analyzing  and  showing  the  bearing  of  evidence.  It  is 
the  opinion  of  the  court  that  the  case  is  by  no  means  so  bar- 
ren of  evidence,  either  on  the  subject  of  concurrence  of  ap- 
pellants with  bad  intent  to  rob  respondent  of  the  affections 
and  society  of  his  wife  or  that  of  the  accomplishment  of  such 
purpose  with  like  intent,  as  to  warrant  reversing  the  trial 
court  in  those  regards. 

We  will  say  in  passing  in  coming  to  the  foregoing  oonclu- 
Fion,  we  have  given  due  consideration  to  the  fact  that  what  a 
father  and  mother  may  do  in  relation  to  their  daughter  con- 
tinuing to  reside  with  her  husband,  without  inference  of  bad 
intent  arising  therefrom,  is  quite  different  from  what  a 
stranger  may  safely  do  as  regards  such  an  interference. 
True,  parents  may  properly,  to  some  extent^  watch  over  the 
welfare  of  a  daughter  after  marriage  as  well  as  before. 
True,  they  may  advise  her,  under  some  circumstances,  con- 
traiy  to  the  inclination  of  her  husband  and  even  to  the  extent 
of  advising  desertion  of  him  and  may  act  upon  the  mind  of 
the  wife  successfully  to  that  end  from  proper  motives.  In- 
deed, under  some  circumstances  they  might  be  very  derelict 
in  their  duty  to  their  daughter  if  they  did  not  take  that  eflt- 
treme  course.     The  relations  of  a  parent  and  child  in  their 
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moral  aspects,  and  legal  as  well,  begin  at  the  inception  of  life 
and  do  not  wholly  end  until  life  ends,  and  those  relations 
carry  with  them  certain  duties  and  privileges  as  to  advice 
and  protection  and  helpfulness  in  case  of  need,  the  observ- 
ance of  which  is  so  natural  and  so  laudable  and  so  essential 
to  the  family  happiness  and  welfare  that  acts  ostensibly  pro- 
motive thereof  are  not  to  be  lightly  held  to  have  had  a  wicked 
purpose  for  their  mainspring.  Acts  done  by  a  stranger 
might  well  be  regarded  as  malicious,  while  similar  acts  by 
the  parents  would  not  give  rise  to  a  well-grounded  suspicion 
of  bad  intentions.  We  fully  recognize  such  to  be  the  case 
and  that  the  true  test  to  be  applied  to  the  evidence  in  this 
class  of  cases  is.  Were  the  defendants  in  what  they  did  ac- 
tuated with  reasonable  parental  regard  for  their  child,  or 
were  they  actuated  by  unreasonable  ill  will  towards  the  hus- 
band or  the  wife,  as  the  case  may  be?  If  the  former  and 
they  yet,  from  the  standpoint  of  a  better  or  the  best  judg- 
ment, were  wrong,  excusably  mistaking  the  true  situation, 
the  resulting  injury  is  damnum  absque  injuria.  The  cases 
cited  to  our  attention  on  this  line  are  fully  appreciated  and 
the  fullest  effect  the  doctrine  they  declare  can  reasonably 
have  in  reviewing  the  evidence,  it  seems  has  been  given 
thereto.  We  will  preserve  here  counsers  citations  and  oth- 
ers: Holtz  V.  Dick,  42  Ohio  St  23;  OaJcm^n  v.  Belden,  94 
Me.  280,  47  Atl.  663 ;  Brorvn  v.  Brown,  124  K  C.  19,  32  S. 
E.  320 ;  Reedv,  Reed,  6  Ind.  App.  317,  33  K  E.  638 ;  Tucker 
i\  Tucker,  74  Miss.  93,  19  South.  955 ;  Burnett  v.  Burkhead, 
21  Ark.  77;  Williams  v.  Williams,  20  Colo.  51,  37  Pac.  614; 
Glass  V,  Bennett,  89  Tenn.  478,  14  S.  W.  1085 ;  Bennett  v. 
Smith,  21  Barb.  439;  Smith  v.  Lyke,  13  Hun,  204;  Hutche- 
son  V.  Peck,  5  Johns.  196;  Ruling  v.  Huling,  32  111.  App. 
519;  Tasker  v.  StanUy,  153  Mass.  148,  26  K  E.  417;  Fra- 
tini  V,  Caslini,  66  Vt.  273,  29  Atl.  252 ;  Higham  v.  Vanos- 
dol,  101  Ind.  160;  Campbell  v.  Carter,  3  Daly,  165. 

Some  complaints  are  made  of  rulings  on  evidence,  all  of 
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which  have  received  proper  a4;tention  without  harmful  error 
having  been  discox^red. 

Several  erroTB  are  assigned  as  to  refusals  to  instruct  and 
imperfeotions  in  instructions  given.  It  would  unnecessarily 
extend  this  opinion  to  a  very  great  length  to  discuss  them  in 
detail.  Therefore,  we  will  not  do  so,  but  rest  those  matters 
in  the  main  by  escpressing  our  opinion  that  so  far  as  requests 
were  refused,  which  were  applicable  to  the  case,  they  were 
substamtially  covered  in  the  general  charge. 

Ooiansel's  requests  !N^os.  3,  S,  7,  9,  10,  14,  16,  and  16  all 
appertain  to  the  right  and  duty  of  parents  to,  in  good  faith, 
advise  their  children  for  such  children's  welfare,  not  being 
responsible  for  mistakes,  and,  as  to  whether  the  acts  done 
and  expre^ions  indulged  in  and  advice  given  by  appellants 
were  &£  that  character,  the  jury  should  consider  the  conduct 
of  respondent  as  shown  by  the  evidence  and  all  the  evidence 
bearing  thereon.  All  that  was  said  to  the  jury  in  a  charge 
commendable  for  its  conciseness  and  restraint  to  the  legal 
questions  involved. 

A  charge  to  the  jury  is  not  required  to  contain  a  discussion 
of  the  evidence  in  connection  with  legal  propositions  appli- 
cable thereto,  nor  to  state  any  such  proposition  more  than 
once,  nor  adopt  any  particular  phrasing  of  a  proposition  by 
-counsel,  nor  is  it  ad\n  sable  to  state  any  such  proposition  in  an 
argumentative  way,  and,  of  course,  it  is  not  necessary  to  in- 
dulge in  enlarging  upon  the  importance  of  a  particular  propo- 
sition in  its  moral  or  other  aspects.  To  present  a  multitude 
of  requests  invoking  a  trial  judge  to  do  such  things  is  coun- 
sel's right,  but  whether  it  is  advisable  may,  at  least,  well  be 
doubted  if  not  criticised. 

Here,  the  jury  were  told  that  "acts  of  parents"  under  the 
circumstances  of  this  case  "are  presumed  to  be  in  good  faith 
and  for  the  purpose  of  promoting  the  child's  welfare  unless 
the  contrary  is  established  by  the  evidence."  "So  that  to 
recover  it  is  not  only  necessary  to  establish  by  a  preponder- 
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auce  of  the  evidence  that  the  parents  brought  about  the"  re- 
sult complamed  of,  "but  in  so  doing  they  acted  maliciously, 
that  is  in  bad  faith,  not  with  a  view  of  promoting  the  daugh- 
ter's welfare."  "If  parents  who  have  knowledge  of  a  child's 
actual  situation  act  in  the  honest  belief  that  a  course  taken 
or  advieed  is  for  the  child's  welfare,  .  .  .  their  acts  cannot 
be  deemed  malicious,  although  such  conduct  in  fact  appears 
<]etrimental  to  the  child's  interests."  In  those  few  words 
substantially  all  that  was  material  in  the  numerous  requests 
we  have  referred  to  was  given,  rather  restrictive,  however,  in 
favor  of  appellants,  in  that  the  term  "knowledge  of  the 
*  <»hild's  actual  situation"  was  used,  instead  of  knowing  or  rea-^ 
sonably  apprehensive  of  the  child's  needs,  or  words  of  similar 
import,  showing  that  the  parents  may  advise  upon  reasonable 
appearances  of  necessity  therefor  as  well  as  upon  actual 
knowledge.  Thus  incidentally  we  have  answered  an  assign- 
ment of  error  made  further  along,  grounded  on  the  use  of  the 
Avords  which  we  have  seen  to  have  been  error  in  appellants' 
favor,  if  error  at  all. 

Error  is  assigned  because  the  court  failed  to  instruct  the 
jury  not  to  consider  advice  or  statements  which  may  have 
been  given  or  made  to  the  wife  subsequent  to  the  separation. 
Xo  evidence  is  referred  to  calling  for  such  an  instruction  and 
we  have  not  discovered  any.  True,  counsel  cites  us  to  evi- 
dence introduced  on  behaK  of  appellants  of  a  letter  written 
to  respondent's  counsel  by  his  wife  some  over  a  month  after 
she  ceased  living  with  him,  to  the  effect  that  appellants  were 
not  concerned  in  the  separation  and  that  she  would  not  live 
with  respondent  on  any  account,  but  how  her  declaration  out 
of  court  long  after  the  alleged  wrongful  act  was  done  could 
be  evidence  against  respondent  or  suggest  the  charge  re- 
quested, especially  when  introduced  in  evidence  on  behalf  of 
the  adversaries,  is  not  perceived.  At  all  events,  if  the  jury 
considered  the  letter,  as  we  must  assume  they  did,  it  having 
been  received  as  competent  evidence,  they  must  have  disbe- 
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lieved  it  as  they  found  there  was  no  such  separation  as  it 
suggests  but  was  one  produced  by  malicious  connivance  of  ap- 
pellants to  that  end. 

Complaint  is  made  because  the  court  charged  the  jury,  in 
effect^  that  respondent  could  recoyer  on  account  of  the  loss  of 
the  affections  and  society  of  his  child.  We  do  not  find  any 
such  instruction.  The  language  referred  to  by  counsel  is  a 
part  of  the  court's  statement  to  the  jury  of  respondent's 
claim.  Nowhere  is  any  such  element  submitted  to  the  jury. 
Moreover,  it  was  plainly  excluded  in  the  instructions  as  to 
the  elements  of  damage. 

Again,  error  is  assigned  that  the  jury  were  instructed  the 
burden  of  proof  was  on  plaintiff  to  "establish  the  facts  essen- 
tial to  his  cause  of  action  by  a  preponderance  or  greater 
weight  of  evidence."  The  point  of  attack  is  at  the  word 
^'establish/'  the  claim  being  that  its  use  made  the  instruction 
fall  short  of  informing  the  jury  that  it  was  necessary  in  order 
to  entitle  plaintiff  to  a  verdict  for  them  to  be  satisfied  by  a 
preponderance  of  the  evidence  of  the  existence  of  all  the 
facts  essential  thereto.  The  point  is  not  well  taken.  True, 
it  were  better  to  use  the  term  so  often  sanctioned  by  this 
court,  "satisfied  by  a  preponderance  of  the  evidence,"  or  what 
is  still  better,  in  the  judgment  of  the  writer,  "satisfied  to  a 
reasonable  certainty  by  a  preponderance  of  the  evidence^" 
Pelitier  v.  C,  St.  P.,  M.  &  0.  R.  Go.  88  Wis.  521,  529,  6a 
N.  W.  250;  Ward  v.  C,  M.  £  St.  P.  R.  Co.  102  Wis.  215, 
219,  78  N.  W.  442.  But  the  use  of  the  word  "establish"  was 
rather  putting  it  too  strong  as  against  respondent  than  other- 
wise. Eherhardt  v.  Sanger,  51  Wis.  72,  79,  8  N.  W.  Ill ; 
Knights  of  Pythias  v.  Steele,  107  Tenn.  1,  63  S.  W.  1126. 
In  3  Words  &  Phrases,  2471,  the  author,  citing  these  cases, 
gives  as  the  rule  thereof,  and  quite  properly,  that  the  word 
"establish,"  as  applied  to  the  quantum  of  evidence  necessary 
to  warrant  the  existence  of  a  fact  in  issue^  is  more  apj^ro- 
priate  to  a  criminal  than  a  civil  case. 
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Lastly,  complaint  is  made  because  the  court  submitted  the 
question  of  punitory  damages  to  the  jury.  Notwithstanding 
counsel's  criticism  of  the  fact  and  manner  of  submission  we 
are  at  a  loss  to  discover  any  which  is  well  grounded.  More- 
over, no  harm  was  done,  in  any  event,  since  no  punitory  dam« 
ages  were  awarded. 

All  matters  referred  to  in  the  brief  of  counsel  for  appel- 
lant, which  we  have  not  referred  to  in  some  way,  have  re- 
ceived careful  attention,  it  is  thought,  resulting  in  the  opin- 
ion of  the  court  that  the  record  is  free  from  any  harmful 
error. 

By  the  Gauri. — Judgment  afSrmed. 
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January  Term,  1909. 


V08S,  Respondent,  vs.  Northwestebk  Natiowai-  Lotb  In- 
suBAKCB  CoMPAKY,  Appellant, 

Octo1>€r  2,  X908— -January  26, 1909 

Estoppel:  Breach  and  aJBfirmance  of  contracts:  Mutual  insurance  coih 
tracts:  Rescission:  Waiver, 

1.  Where  an  assured,  under  a  policy  of  life  Insurance  alleged  to 

have  been  breached  by  the  passage  of  a  by-law  of  the  mutual 
company  which  Issued  the  policy,  continues  for  four  years  to 
make  payments  without  objection,  he  cannot  claim  the  benefits 
of  the  alleged  breach. 

2.  Election  to  take  advantage  of  a  breach  of  a  contract  must  be 

promptly  made. 

3.  Such  rule  is  peculiarly  applicable  to  mutual  insurance  contracts, 

where  the  insured  practically  is  on  both  sides  of  the  contract, 
as  insurer  and  insured. 

4.  A  by-law  passed  by  a  mutual  life  insurance  company  provided 

that  a  certain  class  of  policies,  theretofore  issued,  was  re- 
rated  and  required  to  pay  a  larger  premium  than  specified  in 
the  policies.  The  by-law  further  required  that  such  increased 
premium  should  be  paid  after  a  certain  date;  that  the  insured 
might  elect  to  make  payments  according  to  the  terms  of  the 
policy,  in  which  case  his  policy  would  be  proportionately  com- 
muted and  his  insurance  proportionately  decreased;  and  that 
any  policy  on  which  payments  were  not  made  as  required 
should  become  null  and  void  and  all  payments  forfeited.  This 
by-law  was  passed,  obviously  in  good  faith,  to  maintain  the 
solvency  of  the  company.  The  insured,  and  plaintiff  the  bene- 
ficiary, had  notice  of  such  purpose  and  knew  the  company 
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was  run  on  the  Idea  that  the  by-law  was  valid.  Held,  that 
it  was  their  duty,  in  justice  to  other  members,  to  seasonably 
elect  whether  they  would  treat  the  passage  of  such  by-law  as  a 
breach  of  their  contract  of  insurance  or  not. 

5.  In  such  case  the  question  is  not  one  of  estoppel,  but  waiver. 

6.  A  waiver  is  the  voluntary  relinquishment  of  a  known  right, 

benefit,  or  advantage. 

7.  Voluntary  choice  is  the  essence  of  waiver,  and  the  doctrine  of 

waiver  is  not  necessarily  predicated  upon  estoppel. 

8.  Where  a  mutual  life  insurance  company,  by  the  passage  of  a 

by-law  providing  for  an  increased  premium,  works  a  repudia- 
tion of  its  contract  with  an  insured  which  justifies  rescission, 
the  insured  cannot  continue  for  four  years  to  stand  upon  the 
policy,  claiming  the  benefits  of  it  without  paying  the  in- 
creased premium,  the  company  carrying  the  risk  for  the  full 
value  of  the  policy,  while  if  rescission  had  been  promptly  made 
the  appellant  would  only  be  liable  for  the  damages  caused  by 
the  breach.  The  Insured  cannot  thus  stand  on  repudiation  or 
BO  repudiation  as  best  serves  his  purpose. 

9.  Where  an  Insured  received  and  for  four  years  retained  papers 

informing  him  of  the  corporate  action  of  a  mutual  life  insur- 
ance company  in  which  he  held  a  policy,  and  also  Informing 
him  of  the  effect  of  such  action  on  his  policy,  he  cannot  be 
permitted  to  say  that  he  did  not  know  the  contents  of  such 
papers. 
10.  Where  a  mutual  life  insurance  company  passed  a  by-law  in- 
creasing the  rates  of  premiums  on  existing  policies  (whether 
the  passage  and  attempted  enforcement  thereof  was  a  breach 
of  its  contracts  of  insurance  being  a  point  not  decided),  in  an 
action  fbr  damages  predicated  on  such  breach  It  is  held  upon 
the  whole  record  that  both  the  insured  and  the  beneficiary  had 
waived  the  right  to  maintain  the  action. 
Basnxs,  J.,  dissents. 


Appbai*  from  a  judgment  of  tiie  circuit  court  for  Dane 
county:  E.  Rat  Stevkns,  Circuit  Judge.     Reversed, 

Prior  to  1900  Ferdinand  Voss,  huaband  of  plaintiff,  was 
insured  in  the  Northwestern  Mutual  Relief  Association  of 
Madison,  Wisconsin,  under  a  certificate  bearing  date  Feb- 
ruary 7,  1884,  in  the  sum  of  $2,000,  upon  the  mutual  assess- 
ment plan,  which  policy  was  carried  by  him  until  October  29, 
1900.     Upon  the  date  last  mentioned  said  Ferdinand  Vosa 
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exchanged  his  life  insurance  certificate  issued  in  1884  for  a 
new  policy  of  insurance  in  the  sum  of  $2,000  in  the  North- 
western National  Life  Insurance  Company,  of  the  city  of 
Madison,  Wisconsin,  bearing  the  same  date  as  the  old  certifi- 
cate, February  7,  1884.  This  latter  policy  was  issued  sub- 
ject to  ch.  270,  Laws  of  1899,  and  provided  for  the  payment 
of  a  bimonthly  premiun^  during  the  continuance  of  the  policy. 
The  policy,  known  as  No.  H  2491,  and  in  which  the  plaintiff 
was  named  as  beneficiary,  was  issued  in  consideration  of  the 
bimonthly  premium  and  the  agreements  and  warranties  in 
the  application  and  the  conditions  and  provisions  indorsed 
thereon,  all  of  which  by  the  terms  of  the  policy  were  made 
part  of  the  contract.  The  conditions  on  the  bade  of  the 
policy  provided,  among  other  things,  that  it  was  issued  sub- 
ject to  sees.  5,  6,  8,  and  9,  ch.  270,  Laws  of  1899,  and  con- 
tained the  further  provision: 

"This  policy  carries  the  yearly  term  reserve  at  the  attained 
age  of  the  insured  according  to  the  combined  experience  table 
of  mortality  and  interest  at  four  per  cent.;  and  any  lien 
against  or  charge  upon  this  policy  or  any  indebtedness  of  the 
insured  in  the  company  or  any  unpaid  premiums  of  the  cur- 
rent year  will  be  deducted  in  the  settlement  of  the  death  bene- 
fit under  this  policy." 

The  application  acknowledged  the  existence  of  a  lien 
against  the  policy  in  the  sum  of  $167.32. 

On  August  29,  1901,  the  defendant  was  organized  to  do 
business  on  the  mutual  insurance  plan  as  authorized  by 
ch.  178,  Laws  of  1901  of  the  state  of  Minnesota,  and  by  its 
articles  of  incorporation  its  board  of  directors  was  authorized 
to  "make  and  amend  such  by-laws  as  they  deemed  necessary 
and  adopt  rules  for  its  own  government"  By  the  terms  of 
theso  by-laws  the  defendant  had  power  to  "adjust  or  readjust 
rates  of  assessments  or  premiums  of  insured  members  paying 
a  net  rate  of  less  than  the  rate  indicated  by  the  table  of  rates 
for  a  policy  of  the  same  kind  or  class  based  upon  the  Ameri- 
can Experience  Table  of  ^ifortality  and  four  per  cent  in- 
terest, at  any  age  or  time,  so  that  each  member  shall  be  re- 
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quired  to  pay,  and  shall  pay,  his  equitable  share  of  death 
claims,  expenses,  and  other  liabilities ;"  and  further,  "to  fix 
the  amount  and  rate  of  premiums  upon  contracts  hereafter 
issued  or  heretofore  issued  or  assumed  by  the  company,  and 
especially  to  make  such  amendments  to  the  by-laws  as  may  be 
lieeded  to  enable  the  company  to  carry  out  contracts  hereto- 
fore issued  or  assumed  by  it."  The  by-laws  further  pro- 
A'ided  that  all  policies  or  certificates  issued  or  assumed  by 
the  defendant  should  be  construed  and  governed  only  by  tlio 
laws  of  the  state  of  Minnesota,  and  that  the  defendant  might 
reinsure  the  members  of  other  companies,  associations,  or 
societies,  issuing  thereto  its  policies  or  certificates  of  insur- 
ance, and  that  policies  of  insurance  may  be  issued  in  any 
form  not  in  conflict  with  the  articles  of  incorporation  or  the 
laws  of  the  state  of  Minnesota. 

On  the  29th  of  August,  1901,  an  agreement  was  entered 
into  between  the  old  company,  known  as  the  Madison  or  Wis- 
consin Company,  and  the  defendant,  known  as  the  Minne- 
sota Company,  by  the  terms  of  which  it  was  agreed  that  the 
defendant  should  reinsure  the  members  of  the  Wisconsin 
Company  upon  the  terms  and  conditions  provided  in  such 
agreement,  th©  defendant  being  designated  in  the  agreement 
first  party,  and  the  Madison  or  Wisconsin  Company  second 
party.     This  agreement  contained  the  following  clause: 

"Now,  therefore,  the  party  of  the  first  part  for  a  good  and 
valuable  consideration  by  it  received,  and  in  consideration  of 
the  execution  hereof  by  the  party  of  the  second  part  and  the 
fulfilment  by  the  party  of  the  second  part  of  the  terms  and 
conditions  hereof,  and  upon  the  terms  and  conditions  herein 
provided,  and  not  otherwise,  doth  hereby  agree  to  receive  and 
^oth  hereby  receive  into  its  membership  as  of  this  date  all  of 
the  living  members,  policy-holders  and  certificate-holders,  of 
the  party  of  the  second  part,  who  upon  this  day  are  and  by 
the  books  of  the  party  of  the  second  part  appear  to  be  mem- 
bers  thereof  in  good  standing,  and  such  members  as  may  not 
at  present  be  in  good  standing,  but  are  entitled  to  reinstate- 
ment and  who  may  hereafter  be  duly  reinstated,  and  doth 
hereby  assume  each  and  every  of  the  present  certificates  and 
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policies  of  the  party  of  the  second  part  issued  by  it,  under 
its  present  or  former  name,  to  and  held  by  such  members,, 
subject,  however,  in  each  case  to  the  terms  and  conditions  of 
the  particular  contract  of  each  member  and  upon  the  terms, 
conditions,  stipulations,  and  agreements  herein  contained, 
and  not  otherwise.  .  .  •  And  the  assuming  of  each  policy  or 
certificate  by  the  party  of  the  first  part  is  expressly  subject  ta 
the  provisions  of  the  articles  of  incorporation  and  by-laws  of 
the  party  of  the  first  part,  as  the  same  now  exist  or  as  they 
may  hereafter  be  amended,  and  also  subject  to  the  laws  of  tha 
state  of  Minnesota  as  they  now  exist  or  may  hereafter  be  or 
exist,  all  whereof  constitute  and  form  a  part  of  each  certifi- 
cate and  policy  hereby  assumed." 

On  September  3,  1901,  the  defendant  sent  to  the  insured 
the  following  insurance  policy : 

"This  is  to  certify  that  the  Northwestern  National  Life 
Insurance  Company,  of  Minneapolis,  Minnesota,  did  upon 
the  29th  day  of  August,  1901,  by  a  contract  of  consolidation 
or  reinsurance  receive  into  its  membership  as  members  and 
did  reinsure  all  living  members  of  the  Northwestern  Life^ 
Insurance  Company,  of  Madison,  Wisconsin,  who  upon  said 
date  appeared  upon  the  books  of  said  last-named  company 
to  be  and  who  actually  were  members  in  good  standing 
thereof,  and  whereof,  including  policy  H  2491  on  the  life  of 
Ferdinand  Voss,  Black  Earth,  Wisconsin,  subject  to  their 
several  policies  or  certificates  issued  by  said  company  at 
Madison,  Wisconsin,  and  to  the  terms  and  conditions  of  said 
contract  of  reinsurance ;  it  being  expressly  stipulated  that  all 
of  said  contracts  are  to  be  construed  as  contracts  of  the 
st^te  of  Minnesota  and  in  accordance  with  the  laws  of  said 
state,  and  are  assumed  subject  to  the  by-laws  and  articles  of 
incorporation  of  the  reinsuring  company  as  they  now  are  or 
may  hereafter  exist,  and  to  the  laws  of  the  state  of  Minnesota, 
and  especially  to  ch.  178  of  the  Laws  of  1901. 

"William  F.  Bechtel,  President 
"Fred  J.  Sackett,  Secretary. 

"Dated  September  3,  1901.'' 

At  the  time  of  reinsurance  with  the  defendant  the  insured 
was  paying  bimonthly  on  his  "H"  policy  with  the  Wisconsin 
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Company  $6.10,  which  payment  was  continued  up  to  June 
6, 1907.  On  November  13, 1902,  the  defendant  passed  a  by- 
law by  the  terms  of  which  it  was  provided,  in  substance,  that 
each  policy  issued  by  the  Northwestern  National  Life  In- 
surance Company,  of  Madison,  Wisconsin,  and  designated  by 
said  company  as  an  "H"  policy,  which  provided  for  annual 
renewable  term  insurance,  requiring  payment  of  an  annual, 
semi-annual,  quarterly,  or  bimonthly  premium  of  a  less 
amount  than  required  by  the  combined  experience  table  of 
mortality  with  four  per  cent  interest  for  annual  renewable 
term  insurance,  was  rerated  and  required  to  pay  a  larger 
premium  than  specified  in  the  policy,  and  provided  specific- 
ally the  amounts  which  should  be  paid  on  January  1,  1903, 
and  each  year  thereafter.  The  by-law  further  provided  that 
the  insured  would  be  allowed  to  make  payments  according  to 
the  terms  of  his  policy,  but  that  in  such  case  his  policy  would 
be  proportionately  commuted  and  his  insurance  proportion- 
ately decreased,  and  that  any  policy  upon  which  premium 
payments  were  not  made  as  required  thereby  should  become 
null  and  void  and  all  payments  made  thereon  forfeited  to  the 
defendant ;  that  the  adoption  of  the  by-law  was  for  the  pur- 
pose of  perfecting  an  equitable  adjustment  of  premium  pay- 
ments among  the  policy-holders  and  to  enable  the  company 
to  presen-e  and  maintain  its  standard  of  solvency  and  to  fully 
meet  its  reserve  and  liability  under  the  law.  A  table  of 
rates  made  applicable  to  each  policy  was  set  out  in  the  by-law, 
and  provision  made  therein  for  the  giving  of  notice  to  each 
policy-holder  affected  by  the  by-law.  Immediately  after  the 
passage  of  this  by-law  a  printed  copy  of  the  same  was  mailed 
to  the  insured  and  all  others  of  his  class,  and  the  insured, 
Ferdinand  Voss,  made  no  objection  to  ^t  until  May,  1907. 
In  January  and  February,  1903,  printed  circulars  were  sent 
to  the  insured,  giving  an  explanation  of  the  effect  of  the  by- 
law and  calling  attention  to  the  laws  of  Wisconsin  and  Min- 
nesota respecting  the  matter  and  the  duty  of  the  defendant  to 
Vol.  137—32 
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maintain  its  reserve  and  the  necessity  of  passing  the  by-law 
in  order  to  do  the  same,  and  further  explaining  that  the  in- 
sured had  the  privilege  of  paying  the  rate  specified  in.  his 
policy  and  having  the  same  scaled  down,  or  the  larger  rate 
specified  in  the  notice  and  by-law.  Full  explanation  was 
made  as  to  the  effect  of  each  payment  The  insured  received 
this  notice  and  made  no  objection,  and  continued  to  pay  the 
premium  specified  in  his  "H"  policy  with  the  Wisconsin 
Company  up  to  June,  1907.  On  May  1,  1907,  the  insured 
and  plaintiff  wrote  the  defendant  that  their  first  definite  in- 
formation that  the  policy  was  subject  to  reduction  of  value 
was  received  in  a  letter  written  by  the  company  April  2, 
1 907,  in  reply  to  one  written  on  behalf  of  the  insured.  They 
then  objected  to  the  by-law,  denied  its  validity,  and  claimed 
ihe  contract  was  rescinded  by  the  passage  and  attempt  to 
enforce  the  by-law.  Evidence  was  offered  by  plaintiff  tend- 
ing to  show  that  the  increased  rate  fixed  by  the  by-law  was  un- 
reasonable and  for  that  reason  the  by-law  was  void.  There 
was  also  evidence  tending  to  show  that  the  rate  fixed  by  the 
by-law  was  not  unreasonable  or  higher  than  necessary  to  main- 
tain the  solvency  of  the  company.  The  evidence  also  shows 
that  the  insured  had  charge  of  payment  of  the  premiums  and 
attended  to  all  the  matters  connected  with  the  insurance  for 
the  plaintiff  and  acted  as  her  agent  in  that  regard ;  that  about 
four  fifths  of  the  holders  of  "H"  policies,  similar  to  the  one 
held  by  the  insured,  complied  with  the  by-law  in  question 
without  objection. 

This  action  was  brought  to  recover  damages  for  the  al- 
leged breach  of  the  contract  of  insurance  assumed  by  defend- 
ant, alleged  to  have  occurred  by  the  passage  of  the  by-law 
on  November  13,  1902,  and  the  notice  of  January  and  Feb- 
ruary, 1903.  The  plaintiff  alleged  in  the  complaint  that  she 
and  the  insured  declared  the  policy  of  insurance  rescinded 
and  demanded  damages,  alleged  to  be  $1,082.01.  The  de- 
fendant denied  the  material  allegations  of  the  complaint  re- 
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specting  the  alleged  breach,  and  set  up  that  the  by-law  was 
regularly  and  lawfully  passed  and  valid;  that  the  insured 
and  all  other  policy-holders  affected  by  said  by-law  had  rati- 
fied it;  that  the  business  of  the  defendant  had  been  run  on 
the  faith  of  such  ratification ;  that  the  insured  and  plaintiff 
were  estopped  from  objecting  to  the  by-law ;  and  that  the  in- 
sured and  plaintiff  had  failed  to  pay  the  premium  of  June  6, 
1907.  The  court  below  found  that  the  passage  of  the  by- 
law in  effect  rerated  the  "H"  policy  issued  by  the  Madison 
Company  to  the  insured  and  required  a  much  larger  rate  than 
that  fixed  by  the  policy;  that  the  premium  under  such  by- 
law increased  from  year  to  year,  and  that  payment  at  the 
rate  fixed  in  the  policy  might  be  made  and  the  policy  pro> 
portionately  commuted ;  that  after  January  1,  1903,  the  de- 
fendant sent  to  Ferdinand  Voss,  as  each  bimonthly  payment 
became  due,  notice  of  the  amount  due  under  the  terms  of  the 
by-law ;  that  said  Voss  continued  to  pay  the  premium  named 
in  the  policy  up  to  and  including  the  payment  falling  due 
April  10,  1907 ;  that  during  April,  1907,  Voss  was  informed 
by  the  company  that  his  policy  was  being  commuted  under 
the  by-law;  that  on  May  7,  1907,  plaintiff  and  the  insured  no- 
tified defendant  that  they  considered  the  conmiuting  of  the 
polity  a  breach,  and  that  they  rescinded  and  demanded  the 
value  of  the  policy  as  damages.  As  conclusion  of  law  the 
court  found  that  plaintiff  was  entitled  to  recover  $1,110.63 
and  costs.  Judgment  was  entered  accordingly,  from  which 
this  appeal  was  taken. 

For  the  appellant  there  were  briefs  by  Jones  £  Schvbring, 
attorneys,  and  John  T.  Baxter,  of  counsel,  and  oral  argu- 
ment by  B,  W.  Jones, 

Frank  E.  Parkinson,  for  the  respondent. 

The  following  opinion  was  filed  November  10,  1908 : 

Kerwin,  J.  Several  contentions  are  made  by  appellant 
as  grounds  for  reversal,  and  among  others  that  the  court 
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erred  in  failing  to  find,  as  requested  by  defendant,  that  Fer- 
dinand Voss  was  the  agent  of  plaintiff  in  the  insurance  mat- 
ters and  that  he  and  plaintiff  accepted,  adopted,  and  ratified 
the  by-law  of  November  13,  1902,  and  elected  to  pay  the 
premium  provided  by  the  policy  and  have  it  commuted  ac- 
cordingly. If  the  foregoing  contentions  are  sustained  no 
others  need  be  considered.  There  can  be  no  doubt  upon  the 
evidence  that  the  insured  acted  as  the  agent  of  the  plaintiff 
in  all  matters  regarding  the  policy,  and  further  it  appears 
that  plaintiff  had  knowledge  of  the  material  facts.  The  evi- 
dence shows  that  the  insured  had  entire  charge  of  the  mat- 
ters for  his  wife  and  that  she  left  everything  to  her  husband, 
the  insured.  Conceding,  as  contended  by  respondent,  that 
the  passage  of  the  by-law  constituted  a  breach  or  repudiation 
of  the  insurance  contract  assumed  by  appellant,  we  approach 
the  question  whether  the  respondent  waived  the  breach,  kept 
the  contract  alive,  and  consented  to  abide  by  the  by-law. 
The  respondent,  by  bringing  suit  upon  the  breach,  seeks  to- 
avail  herself  of  the  benefits  of  it  after  standing  upon  the  con- 
tract for  a  period  of  four  years.  Counsel  contends  that  in 
making  the  payments  respondent  was  standing  upon  the 
contract;  but  that  position  is  not  consistent  with  the  present 
suit,  based  upon  the  breach  committed  four  years  before. 
Under  the  circumstances  of  the  case  disclosed  by  the  record 
tlie  insured  knew  that  the  premiums  were  received  imder  the 
by-law,  which  provided  for  the  payment  of  the  lesser  pre- 
mium referred  to  in  the  by-law  and  reduction  of  the  insur- 
ance named  in  the  policy  proportionately.  He  therefore 
could  not  continue  to  make  payments  without  objection  for 
four  years  and  then  claim  the  benefit  of  the  alleged  breach. 
To  permit  this  would  be  to  suffer  the  insured  to  assume  tlie 
double  role  for  a  period  of  four  years  of  breach  and  no  breach, 
as  might  best  serve  his  or  the  plaintiff's  purpose.  That  a 
party  cannot  affirm  the  contract  and  take  advantage  of  the 
breach  at  the  same  time  is  well  settled.     Woodman  v.  Blve 
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<}ras8  L.  Co.  125  Wis.  489,  103  jST.  W.  236,  104  K  W.  920. 
If,  as  daimed  by  respondent,  she  was  simply  performing  her 
contract  during  the  four  years  she  made  payments,  she  can- 
not now  avail  herself  of  the  breach  occurring  four  years  be* 
fore,  during  which  time  she  has  kept  the  contract  alive,  ac- 
cording to  her  contention  in  this  court  aa  well  as  below. 
Supreme  CouncU  v.  Lippincott,  134  Fed.  824 ;  Wells  v.  Hart- 
ford M.  Co.  76  Conn.  27,  55  Atl.  599.  The  election  to  take 
advantage  of  a  breach  must  be  promptly  made.  Smith  v. 
Georgia  L.,  S.  &  B.  Co.  113  Ga.  975,  39  S.  E.  410;  KUgore 
V.  Northwest  Texas  B.  E.  Asso.  90  Tex.  139,  37  S.  W.  598 ; 
Clymer  v.  Supreme  Council,  138  Fed.  470;  Woodman  v. 
Blue  Grass  L.  Co.  125  Wis.  489,  103  N.  W.  236, 104  K  W. 
920.  This  rule  is  pe<;uliarly  applicable  in  mutual  insurance 
contracts,  where  the  insured  practically  is  on  both  sides  of 
the  contract,  as  insurer  and  insured.  In  the  instant  case 
about  four  fifths  of  the  policy-holders  complied  with  the  by- 
law. It  was  passed,  obviously  in  good  faith,  to  maintain  the 
solvency  of  the  company.  In  fact,  the  whole  scheme,  be- 
ginning with  the  contract  of  consolidation  and  ending  with 
the  passage  of  the  by-law,  appears  from  the  record  to  have  been 
<5arried  out  for  that  purpose.  The  insured  and  respondent 
had  notice  of  such  purpose,  knew  the  company  was  run  on 
the  idea  that  the  by-law  was  valid,  and  it  was  their  duty,  in 
justice  to  other  members  of  the  defendant  mutual  company, 
to  seasonably  elect  whether  they  would  treat  the  passage  of 
the  by-law  a  breach  or  not.  Borgards  v.  Farmers*  Mut.  Ins. 
Co.  79  Mich.  440,  44  IS.  W.  856;  Evans  v.  Southern  T.  M. 
B.  Asso.  76  App.  Div.  151,  78  N.  Y.  Supp.  611 ;  Reynolds 
V.  Supreme  Council,  192  Mass.  150,  78  K  E.  129 ;  Pain  v. 
Societe  St.  Jean  Baptiste,  172  Mass.  319,  52  K  E.  502; 
Smith  V.  Georgia  L.,  S.  &  B.  Co.  113  Ga.  975,  39  S.  E.  410; 
Kilgore  v.  NoHhwest  Texas  B.  E.  Asso.  90  Tex.  139,  37  S. 
W.  600 ;  Supreme  Council  v.  Lippincott,  134  Fed.  824;  Foss^ 
Schneider  B.  Co.  v.  BullocJe,  59  Fed.  83. 
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It  is  insisted  by  attorney  for  respondent  that  the  appellant 
was  not  prejudiced  by  the  delay  in  failing  to  rescind,  and  he 
bases  his  contention  upon  the  doctrine  of  estoppel.  Here  the 
question  is  not  one  of  estoppel,  but  waiver.  And  while  there 
is  considerable  confusion  in  the  books,  respecting  the  use  of 
these  terms  indiscriminately,  there  is  a  wide  difference  in 
their  meaning  in  the  law  as  ordinarily  applied.  A  waiver  is 
the  voluntary  relinquishment  of  a  known  right,  benefit,  or 
advantage.  Pabst  B.  Co.  v.  Milwavkee,  126  Wis.  110,  105 
K.  W.  563 ;  Stewart  v.  Crosby,  50  Me.  130 ;  Cowenhoven  v. 
BM,  118  N.  Y.  231,  23  N.  E.  470.  Voluntary  choice  is 
the  essence  of  waiver,  and  the  doctrine  of  waiver  is  not 
necessarily  predicated  upon  estoppel.  Dailey  v.  Keimedy, 
64  Mich.  208,  31  N.  W.  125 ;  Cassimus  Bros.  v.  Scottish  IL 
&  N.  Ins.  Co.  135  Ala.  256,  33  South.  163 ;  Pabst  B.  Co.  v. 
Milwaukee,  supra.  But  if  we  were  to  apply  the  principles 
of  estoppel  to  the  case  in  hand  we  think  the  respondent  could 
not  escape.  Assuming,  as  insisted  by  respondent,  that  there 
was  a  repudiation  in  November,  1902,  which  justified  rescis- 
sion, the  insured  and  the  plaintiff  continued  to  stand  upon 
the  policy  of  insurance,  claiming  the  benefits  of  it  without 
paying  the  increased  premium,  while  the  appellant  was  car- 
rying the  risk  for  the  full  value  of  the  policy,  while  if  re- 
scission had  been  promptly  made  the  appellant  would  only 
be  liable  for  the;,  damages  caused  by  the  breach.  In  other 
words,  upon  the  respondent's  theory  the  plaintiff  could,  dur- 
ing  the  four  years  which  elapsed  between  the  date  of  the  al- 
leged repudiation  and  the  commencement  of  this  action,  have 
stood  on  repudiation  or  no  repudiation  as  best  served  her 
purpose.  We  cannot  assent  to  such  a  proposition.  Supreme 
Council  V.  lAppincott,  134  Fed.  824;  Clymer  v.  Supreme 
Council  138  Fed.  470. 

Point  is  made  by  respondent  that  the  insured  or  plaintiff 
did  not  have  knowledge  of  the  effect  of  the  by-law  until  1907. 
This  position  upon  the  record  is  clearly  untenable.     It  is 
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not  denied  but  that  the  insured  received  a  copy  of  the  by- 
law and  the  letters  referred  to  in  the  statement  of  facts  in 
1903,  and  also  received  notices  as  premiums  became  due, 
stating  amounts,  receiving  one  in  February,  1903.  These 
papers  informed  the  insured  fully  of  the  increase  in  pre- 
miums and  the  effect  of  paying  the  rate  mentioned  in  the 
policy  as  well  as  the  larger  rate.  The  insured  also  received 
and  retained  the  policy  of  reinsurance.  He  cannot  be  per- 
mitted to  say  that  he  did  not  Imow  the  contents  of  these 
papers.  Bostwick  v.  Mut  L.  Ins.  Co.  116  Wis.  392,  89  N. 
W.  638,  92  M"..W.  246 ;  Erase  v.  Koeher,  124  Wis.  636,  102 
N.  W.  1072.  Counsel  for  respondent  cites  over  400  au- 
thorities, some  of  which  he  frankly  admits  he  has  not  exam- 
ined. We  have  spent  much  time  and  labor  upon  them. 
Those  strongest  in  support  of  the  position  of  counsel  for  re- 
spondent on  the  question  upon  which  the  case  turns  are  Wil- 
liams  V,  Supreme  Covncil,  80  App.  Div.  403,  80  N.  Y. 
Supp.  713,  and  Smith  v.  Supreme  Council,  94  App.  Div. 
357,  88  N.  Y.  Supp.  44.  In  the  first  case  there  was  clearly 
no  waiver.  The  premium  was  paid  under  protest,  the  in- 
sured standing  upon  the  policy  as  originally  made.  Besides, 
there  was  a  flat  reduction  in  the  amount  of  the  benefit  from 
$5,000,  as  provided  in  the  policy,  to  $2,000.  In  the  latter 
ease  (Smith  v.  Supreme  Council,  supra)  there  was  a  similar 
cut,  and  the  action  was  brought  upon  the  policy  after  death 
of  the  insured.  It  also  appears,  as  stated  in  the  opinion,  that 
the  insured  did  not  have  knowledge  of  the  change  and  hence 
there  could  be  no  acquiescence  or  ratification,  and  that,  since 
he  had  no  notice  of  the  change,  his  contract  rights  could  not 
be  affected  by  it  on  the  theory  of  acquiescence,  ratification, 
or  estoppel.  Moreover,  the  opinion  is  in  direct  conflict  with 
Evans  v.  Southern  T.  M.  JB.  Asso.  76  App.  Div.  161,  78  N. 
Y.  Supp.  611. 

We  do  not  decide  whether  the  passage  and  attempted  en- 
forcement of  the  by-law  was  a  breach  of  the  contract;  but,  as- 
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suming  that  it  was,  we  are  convinced  upon  the  whole  record 
that  the  plaintiff  and  insured  waived  the  right  to  maintain 
an  action  because  of  such  breach,  and  therefore  the  judg- 
ment must  be  reversed. 

By  the  CovrL — The  judgment  below  is  reversed,  and  the 
action  remanded  with  instructions  to  render  judgment  for  de- 
fendant  dismissing  the  action. 

Sabnes,  J.  (dissenting).  Under  the  contract  of  insur- 
ance involved  in  this  case  the  insured  was  obliged  to  make 
periodical  payments  of  the  stipulated  premium  under  pen- 
alty of  having  his  contract  rights  forfeited.  The  payment 
of  these  premiums  was  entirely  consistent  with  a  determina- 
tion on  the  part  of  the  insured  to  stand  on  the  contract  obli- 
gation and  insist  that  the  insurer  abide  thereby.  The  in- 
sured was  entitled  to  proceed  to  carry  out  his  part  of  the  con- 
tract, and  might  well  ignore  the  arbitrary  and  impudent  as- 
sumption, on  the  part  of  the  insurer,  of  the  right  to  relieve 
itself  of  two  thirds  of  its  contract  obligation  by  going  through 
the  formula  of  passing  a  by-law  to  that  effect  The  obliga- 
tion of  a  contract  is  not  so  easily  disposed  of.  If  it  could 
be,  there  would  be  little  stability  to  such  obligations.  As 
was  well  said  by  the  Pennsylvania  court  in  Becker  v.  Berlin 
Ben.  8oc.  144  Pa.  St  232,  22  Atl.  699,  the  passing  of  the  al- 
leged by-law  "was  certainly  an  easy  mode  of  relieving  the 
society  of  an  obligation,  and,  if  successful,  will  doubtless  be 
followed  by  other  similar  associations.  The  difficulty  in  the 
way  of  this  convenient  mode  of  paying  debts  is  that  it  is  re- 
pudiation pure  and  simple."  To  the  same  effect  are  Cove- 
nant MyJt.  L.  Asso.  v.  Kentner,  188  111.  431,  442,  58  N.  E. 
966 ;  BecJcer  v.  Farmers'  MvJb.  Ins,  Co.  48  Mich.  610,  12  N. 
W.  874;  and  People  v.  Empire  Mut.  L.  Ins.  Co.  92  N.  Y. 
105. 

The  ability  or  inability  on  the  part  of  the  insurer  to  carry 
out  its  contracts  is  immaterial.     Whether  it  would  be  wise 
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-or  unwiae  for  the  policy-holders  to  inaist  on  their  rights  is 
beside  the  question.  The  courts  are  not  making  contracts  for 
parties.  If  the  insurance  company  could  induce  the  policy- 
holders to  surrender  the  contracts  which  they  held  and  ac- 
cept others  in  lieu  thereof,  it  was  within  its  province  to  do  so. 
If  it  could  not,  then  it  should  take  the  route  traveled  by  other 
insolvents.  It  could  not,  without  the  consent  of  the  insured, 
^ssmne  to  substitute  an  entirely  different  obligation  on  its 
part  from  that  which  it  was  bound  under  the  contract  to  meet 
To  say  that  a  party  may  deprive  himself  of  two  thirds  of  the 
benefit  of  his  contract  without  consideration,  by  carrying 
out  his  part  of  it  and  by  simply  disregarding  an  unwarranted 
attempt  on  the  part  of  the  insurer  to  foist  another  contract  on 
him,  is  carrying  the  doctrine  of  waiver  away  beyond  where 
T  think  it  should  be  carried.  The  insurer  has  not  been  mis- 
led to  its  detriment,  and  had  no  right  to  assume,  in  the  ab- 
sence of  express  consent  by  the  insured,  that  any  such  propo- 
sition would  be  agreed  to. 

If  A.  writes  B.  that  the  latter  owes  him  $1,000  and  B.  ig- 
nores the  letter,  in  a  suit  brought  to  recover  such  sum,  by 
most  courts  the  fact  of  writing  the  letter,  and  of  failure  to 
reply,  could  not  be  shown  in  evidence.  In  some  jurisdictions 
such  facts  might  be  shown  as  tending  to  establish  an  admis- 
i?ion ;  but  the  evidence  at  best,  if  receivable  at  all,  would  be 
very  weak.  Jones,  Ev.  §  683  (599)  ;  2  Wigmore,  Ev.  §  1073. 
Here,  it  seeems,  the  same  facts  are  not  only  admissible  as 
tending  to  show  assent  or  ratification,  but  the  evidence  is  held 
conclusive.  What,  at  best,  is  only  held  to  be  inconclusive 
evidence  of  a  weak  and  unsatisfactory  character  of  an  eviden- 
tiary fact,  is  here  decided  to  conclusively  establish  a  waiver. 

Neither  do  I  think  there  is  any  justification  for  construing 
a  contract  made  by  a  mutual  life  insurance  company  differ- 
ently from  a  contract  made  by  a  stock  company  engaged  in 
the  life  insurance  business.  Considering  the  purposes  for 
which  this  class  of  contracts  are  made,  stability  above  all 


Digitized  by 


Google 


50G         SUPREME  COUKT  OF  WISCOIfSIK      [Jan. 
Rabies  v.  J.  Thompson  &  Sons  Mfg.  Co.  137  Wis.  506. 

things  is  desirable.  In  my  judgment  it  is  neither  just  to  the 
insured  nor  expedient  for  the  insurer  that  such  contracts 
should  rest  in  uncertainty.  The  holder  of  a  policy  in  a  mu- 
tual life  insurance  company  should  feel  that  his  contract  is 
just  as  inviolable  as  that  made  with  any  other  insurer.  The 
volume  of  this  class  of  business  is  too  large  to  be  jeopardized 
by  anything  bordering  on  a  lax  construction  of  such  con- 
tracts. The  authorities  do  not  recognize  any  such  distinc- 
tion. Ins.  Co.  V.  Connor,  17  Pa.  St  136 ;  Covenant  Mut.  L. 
Asso.  V.  Kentner,  188  111.  431,  68  K  E.  966 ;  Becker  v.  Farm- 
er^  Mut.  jP.  Ins.  Co.  48  Mich.  610,  12  N.  W.  874;  PeopU  v. 
Security  Life  Ins.  &  A.  Co.  78  N.  Y.  114, 125. 

A  motion  for  a  rehearing  was  denied  January  26^  1909. 


Bahi^s,  Eespondent,  vs.  J.  Thompsoit  &  SoisrB  Makijfao- 

TXJMNG  CoMPAnry,  Appellant 

October  22, 190S— January  26, 1909. 

Pleading:  Amendment  on  trial:  Continuance:  Discretion:  Argument 
of  counsel:  Master  and  servant:  Negligence:  Injuries  to  serth 
ant:  Inexperienced  servant:  Failure  to  instruct  or  warn:  Ob- 
vious dangers:  Appeal  and  error:  Revieto:  Appearance  and 
manner  of  vHtnesses:  Attorneys:  Disrespectful  arguments. 

1.  In  an  action  for  personal  Injuries  the  defendant's  negligence, 

by  the  allegations  of  the  complaint,  was  predicated  upon  de- 
fects In  the  machine  in  which  plaintiff  was  injured.  (^  the 
trial  no  defect  in  the  machine  was  shown,  and  at  the  close  of 
plaintiff's  evidence,  defendant  having  moved  that  the  plaintiff 
be  nonsuited,  plaintiff  asked  leave  to  amend  his  complaint,  pre- 
senting an  amended  complaint,  which  was  the  same  as  the  orig- 
inal complaint  except  that  therein  the  negligence  of  defendant 
was  predicated  upon  the  ignorance  and  inexperience  of  the 
plaintiff,  known  to  the  defendant,  and  the  failure  of  the  defend- 
ant to  instruct  or  warn  the  plaintiff  before  or  at  the  time  of 
placing  plaintiff  to  work.  Held,  that  it  was  proper  to  allow  such 
amendment  on  the  trial  and  there  was  no  error  in  such  ruling. 

2.  In  such  ca^e  it  is  not  error  to  refuse  a  continuance  of  the  case 
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over  the  term,  where  there  1b  no  showing,  either  hy  an  af- 
fidavit or  by  a  statement  to  the  court  based  on  the  pleadings 
apparently  supporting  such  statement,  that  the  defendant  was 
unprepared  to  meet  and  could  not,  with  the  evidence  at  hand 
or  available,  meet  the  issues  raised  by  the  amended  complaint. 

3.  The  terms  on  which  amendment  of  pleadings  during  the  trial, 

which  bring  about  no  radical  change  of  the  issues,  may  be 
allowed,  are  in  the  discretion  of  the  court. 

4.  Error  assigned  to  arguments  of  counsel,  stated  in  the  opinion, 

is  held  to  be  too  critical. 

5.  In  an  action  by  an  adult  servant  for  pergonal  injuries,  alleged 

to  have  followed  upon  the  failure  of  the  master  to  instruct 
and  warn  the  plaintiff  before  or  at  the  time  of  placing  him  to 
work,  under  the  evidence,  stated  in  the  opinion,  it  is  held 
that  the  master  was  justified  in  presuming  that  the  servant 
was  an  inexperienced  adult  of  ordinary  intelligence,  and  hence 
that  his  duty  to  instruct  or  warn  was  only  that  which  the 
law  imposed  upon  him  with  respect  to  any  ordinarily  intelli- 
gent but  inexperienced  adult  servant. 

6.  In  an  action  by  a  servant  for  personal  injuries,  alleged  to  have^ 

been  caused  by  the  servant's  coming  in  contact  with  a  treadle 
and  thereby  releasing  a  drop  hammer  under  which  the  serv- 
ant was  at  work  with  his  hands,  the  negligence  of  defendant 
was  predicated  on  failure  to  warn  or  instruct  the  plaintiff 
before  or  at  the  time  of  placing  him  at  work.  The  servant 
was  of  ordinary  intelligence  but  inexperienced.  Held^  that 
the  master  was  not  by  law  required  to  explain  or  instruct 
against  such  obvious  danger,  nor  with  reference  to  such  ob- 
vious function  of  the  treadle,  nor  to  anticipate  that  the  serv- 
ant was  ignorant  of  the  existence,  or  of  the  function,  of  the 
treadle  of  such  a  machine  which  the  servant  could  plainly 
see  in  operation. 

7.  In  such  case  it  is  held  that  no  negligence  of  the  master  caus- 

ing the  Injury  complained  of  was  shown  by  his  omission  to 
caution  or  instruct  the  servant. 

8.  While  the  appearance  and  manner  of  a  witness  is  of  importance 

in  the  consideration  of  the  issue  as  to  the  intelligence  of  a 
party  when  taken  in  connection  with  other  evidence  affect- 
ing his  credibility  or  his  physical  or  mental  condition,  yet 
standing  alone,  or  existing  in  connection  with  evidence  which 
prima  facie  shows  ordinary  Intelligence,  appearance  and  man- 
ner alone  cannot  be  invoked  to  sustain  a  verdict  based  on  a 
conclusion  that  the  party  was  not  of  ordinary  Intelligence. 

9.  Language  of  counsel  in  a  brief  for  a  rehearing,  stated  in  the 

opinion,  is  held  disrespectful  and  in  violation  of  Supreme 
Court  Rule  51. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Bock 
<K>unty:  Geoege  Gbimm,  Circuit  Judge.     Reversed. 

For  the  appellant  there  was  a  brief  by  Charles  A.  VUas, 
attorney,  and  Robert  N.  McMynUj  of  counsel,  and  oral  argu- 
ment by  Mr.  McMynru 

Among  other  references  upon  the  part  of  the  appellant 
were  the  following:  Yorhrich  v.  Geuder  £  P.  Mfg.  Co.  96  Wis. 
277,  71  K  W.  434;  Odegard  v.  North  Wis.  L.  Co.  130  Wis. 
659,  110  K  W.  809 ;  Malloy  v.  C.  S  N.  W.  R.  Co.  109  Wis. 
29,  85  N.  W.  130;  Meisenheimer  v.  Kellogg,  106  Wis.  30, 
81  K  W.  1033 ;  CoU  v.  C,  &  N.  W.  R.  Co.  71  Wis.  114,  37 
N.  W.  84;  Wa^Tier  v.  Piano  Mfg.  Co.  110  Wis.  48,  85  K 
W.  643 ;  Dougherty  v.  West  Sup.  I.  &  8.  Co.  88  Wis.  343,  60 
K  W.  274;  Dahlke  v.  III.  8.  Co.  100  Wis.  431,  76  K  W. 
362 ;  Oereg  v.  Milwa/uJcee  O.  L.  Co.  128  Wis.  35,  107  K  W. 
289;  Grams  v.  C.  Reiss  C.  Co.  125  Wis.  1,  102  K  W.  586; 
Stutz  V.  Armour,  84  Wis.  623,  54  K  W.  1000;  Ralph  v.  C. 
<&  N.  W.  R.  Co.  32  Wis.  177;  8obey  v.  Thomas,  39  Wis. 
317;  Einton  v.  Cream  City  R.  Co.  65  Wis.  323,  27  K  W. 
147 ;  Smith  v.  Milwaukee  B.  &  T.  Exch.  91  Wis.  360,  64  K 
W.  1041. 

For  the  respondent  there  was  a  brief  by  John  L.  Fisher, 
attorney,  and  0.  A.  Oestreich,  of  counsel,  and  oral  argument 
by  Mr.  Oestreich. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  Sec.  2669,  Stats.  (1898);  Hopkins  v. 
C,  M.  &  St.  P.  R.  Co.  128  Wis.  403,  107  K  W.  330;  sec. 
2830,  Stats.  (1898)  ;  ch.  307,  Laws  of  1899;  Mcllquham  v. 
Barber,  83  Wis.  500,  53  N.  W.  902 ;  Johnson  v.  Ashland  W. 
Co,  71  Wis.  553,  37  K  W.  823 ;  Cobb  v.  Simon,  119  Wis. 
597,  97  N.  W.  276 ;  Wolski  v.  Knapp-Stoui  &  Co.  Co.  90 
Wis.  178,  G3  K  W.  87 ;  Neilon  v.  Marinette  &  M.  P.  Co. 

75  Wis.  579,  44  K  W.  772 ;  l^Jadau  v.  White  River  L.  Co. 

76  Wis.  120,  43  K  W.  1135;  Yess  v.  Chicago  B.  Co.  124 
Wis.  406,  102  N.  W.  932 ;  Chissart  v.  Oreerdeaf  8.  Co.  134 
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Wis.  418,  114  N".  W.  799;  Dwyer  v.  Am.  Exp.  Co.  82 
Wis.  307,  52  K  W.  304;  Wysocki  v.  Wis.  L.  I.  &  C.  Co.  121 
Wis.  96,  98  N.  W.  950 ;  McMahon  v.  Ida  M.  Co.  95  Wis. 
308,  70  N.  W.  478;  Thompson  v.  C,  M.  &  St.  P.  B.  Co.  14 
Ted.  564;  WdOcer  v.  Simmons  Mfg.  Co.  131  Wis.  542,  111 
N.  W.  694;  Friemark  v.  Bosenkrans,  81  Wis.  359,  51  N.  W. 
657. 

The  following  opinion  was  filed  November  10,  1908 : 

Timlin,  J.  The  original  complaint  was  qnite  inartisticw 
But  after  setting  forth  the  age,  nationality,  and  occupation  of 
the  plaintiff  and  his  lack  of  knowledge  of  the  English  lan- 
guage and  the  corporate  character  and  the  business  of  the  de- 
fendant, it  averred  lack  of  knowledge  of  machinery  and  of 
the  dangers  attending  its  operation  and  lack  of  experience  on 
tlie  part  of  the  plaintiff.  Defendant  had  and  used  a  de; 
scribed  drop  hammer,  out  of  repair  and  defective.  Defend- 
ant, knowing  the  plaintiff^s  want  of  experience,  and  without 
instructing  the  plaintiff  concerning  his  duties  except  as  speci- 
fied, and  without  warning  the  plaintiff  that  there  was  any 
danger  in  working  about  the  drop  hammer  or  that  it  was  lia- 
ble to  fall,  ordered  the  plaintiff  to  assist  the  operator  of  the 
drop  hammer.  Plaintiff,  assisting  without  knowledge  of  the 
danger,  was  injured  by  the  hammer  dropping  upon  his  hand, 
which  in  consequence  of  this  injury  was  amputated.  That  if 
the  said  defendant  by  its  officers  or  agents,  its  superintendent 
and  foreman  acting  as  vice-principals,  had  warned  or  in  any 
manner  instructed  the  plaintiff  as  to  the  dangers  and  the  use 
of  the  said  hammer,  the  precautions  to  be  taken  about  the 
same,  plaintiff  would  not  have  been  injured  in  any  manner 
and  would  have  avoided  the  said  injury.     Again: 

"That  the  cause  of  the  injury  to  this  plaintiff  was  the  neg- 
lect of  the  said  defendant  ...  to  warn  the  said  plaintiff  of 
the  dangers  and  of  the  dangerous  condition  of  the  said  ma- 
chine." 
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No  defect  in  the  machine  having  been  shown,  but  the  evi- 
dence on  the  part  of  the  plaintiff  tending  to  show  that  the 
plaintiff  accidentally  stepped  on  the  treadle  of  the  drop  ham- 
mer while  having  his  hand  in  the  path  of  the  descending 
hammer,  the  defendant  at  the  close  of  the  plaintiff's  evidence 
moved  that  the  plaintiff  be  nonsuited.     Plaintiff  then  asked 
leave  to  amend  his  complaint,  presenting  an  amended  com- 
plaint, which  is  the  same  as  the  original  comphiint  except 
that  therein  the  negligence  of  the  defendant  was  predicated, 
not  upon  any  defect  in  the  machine,  but  upon  the  ignorance 
and  inexperience  of  the  plaintiff,  known  to  the  defendant, 
and  the  failure  of  the  defendant  to  instruct  or  warn  the 
plaintiff  before  or  at  the  time  of  placing  plaintiff  to  work 
upon  the  drop  hammer.     The  court  allowed  this  amended 
complaint  to  be  filed,  whereupon  counsel  for  the  defendant 
asked  for  the  "continuance  of  the  case  over  the  term,  the  im- 
mediate taxing  by  the  clerk  of  this  court  of  the  taxable  dis- 
bursements of  the  defendant  down  to  this  time,  and  the  usual 
attorney  fee  of  $25.     By  the  Court:  The  motion  is  granted 
upon  the  sole  ground  that  $10  costs  be  paid  forthwith."     Ex- 
ception to  this  ruling  was  taken,  and  error  is  assigned  on 
this  ruling. 

We  perceive  no  error  in  the  ruling.  It  was  proper  to 
allow  the  amendment  on  the  trial.  Oaies  v.  Paid,  117  Wis. 
170,  94  N.  W.  66.  Where  the  complaint  is  amended  on  the 
trial,  in  order  to  entitle  the  defendant  to  a  continuance  he 
must  make  a  showing,  if  not  by  affidavit,  at  least  by  a  state- 
ment to  the  court  based  on  the  pleadings  apparently  sup- 
porting such  statement,  that  he  is  unprepared  to  meet  and 
cannot,  with  the  evidence  at  hand  or  available,  meet  the  is- 
sues raised  by  the  amended  complaint.  Withee  v.  Simon, 
104  Wis.  116,  80  K  W.  77.  The  amendment  here  brought 
about  no  radical  change  of  the  issues  and  the  terms  were  in 
the  discretion  of  the  court  III.  S.  Co.  v.  Bvdzisz,  106  Wis. 
499,  82  K  W.  534;  Mcllqvham  v.  Barber /SZ  Wis.  500,  53 
]Sr.  W.  902;  Pellage  v.  Pellage,  32  Wis.  136,  141;  SchaUer 
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V.  C.  £  N.  W.  B.  Co.  97  Wis.  31,  71  K  W.  1042.  Xeithcr 
-do  "we  think  there  was  error  in  the  rulings  relative  to  the  ar- 
gument made  to  the  jury  by  plaintiffs  attorney.  The  at- 
torneys for  defendant  seem  to  have  been  quite  critical  in  this 
regard.  It  is  too  much  to  expect  that  in  extemporaneous 
argument  to  a  jury  rules  of  law  will  always  be  accurately  un- 
derstood and  precisely  stated  by  the  speaker,  and  it  is  much 
easier  to  be  critical  of,  than  to  be  correct  in,  such  statements. 
All  the  other  errors  assigned  go  to  one  point,  namely :  Was 
there  a  duty  resting  upon  defendant  to  warn  the  plaintiff  of 
the  danger  of  stepping  upon  or  coming  in  contact  with  the 
treadle  or  pointing  out  to  the  plaintiff  the  treadle  and  its 
function  and  the  consequence  of  pressing  down  thereon  ? 

The  plaintiff  was  a  man  grown,  twenty-four  or  twenty - 
five  years  of  age,  a  Lithuanian  by  birth,  having  little  or  no 
knowledge  of  the  English  language,  and  had  resided  i^  this 
country  four  years,  and  worked  at  trucking  in  the  shop  in 
•question  for  about  a  month  prior  to  his  injury.  This  work 
included  bringing  material  to  this  drop  hammer  and  leaving 
it  there  to  be  pressed  into  shape  by  the  operator  of  the  drop 
hammer.  He  had  also  worked  at  the  back  of  the  drop  ham- 
mer cleaning  up  the  dies  on  the  afternoon  of  Saturday  and 
for  an  hour  or  two  on  Monday  morning  up  to  the  time  he  was 
hurt  His  place  of  work  was  at  the  back  of  the  drop  ham- 
mer, and  had  he  remained  there  he  would  not  have  come  in 
contact  with  the  treadle;  but  he  testifies  that  he  was  directed 
to  also  do  such  work  as  he  might  be  directed  to  do  bv  the  oper- 
ator; that  a  small  piece  of  iron  used  in  wedging  or  adjusting 
the  die  fell  out,  as  it  had  done  several  times  before,  and  that 
at  request  of  the  operator  he  went  around  from  the  back  to 
the  front  of  the  drop  hammer,  put  his  hand  under  the  up- 
raised hammer  to  insert  this  small  piece  of  iron,  and  while 
so  engaged,  with  his  hand  in  this  position,  his  foot  probably 
came  in  contact  with  the  treadle,  which  caused  the  hammer 
to  drop  on  his  hand.  The  treadle  was  a  long  bar  about  four 
inches  from  the  floor,  extending  in  front  of  the  anvil  and 
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about  three  inches  beyond  at  each  end,  and  of  course  was  very 
conspicuous. 

The  plaintiff  was  entitled  to  the  rights  and  subject  to  the 
duties  of  any  other  adult  man.  We  cannot  presume  that  be- 
cause he  was  bom  in  a  foreign  country,  resided  in  this 
coimtry  only  four  years  and  could  not  speak  English,  and 
was  illiterate,  he  did  not  possess  ordinary  common  sense- 
and  shrewdness  or  that  he  falls  within  the  legal  rules  appli- 
cable to  children.  The  employer  was  therefore  justified  in 
presuming  the  plaintiff  to  be  an  inexperienced  adult  of  ordi- 
nary intelligence.  The  duty  of  the  employer  to  instruct  or 
warn  such  person  was  only  that  which  the  rules  of  law  im- 
pose upon  him  with  respect  to  any  ordinarily  intelligent  but 
inexperienced  adult  servant.  This  rule  has  been  stated  af- 
firmatively  as  follows : 

"The  duty  of  informing  the  inexperienced  employee  of  the 
dangers  ordinarily  incident  to  the  service  is  upon  the  em- 
ployer."  Wohki  v.  Knapp-Stout  &  Co.  Co.  90  Wis.  178,  6a 
N.  W.  87. 

"If  a  master  employs  a  servant  to  do  work  in  a  dangerous 
place,  or  where  the  mode  of  doing  the  work  is  dangerous  and 
apparent  to  a  person  of  capacity  and  knowledge  of  the  sub- 
ject, yet  if  the  servant  employed  to  do  work  of  such  a  dan- 
gerous character  or  in  a  dangerous  place,  from  youth,  inex- 
perience, ignorance,  or  want  of  general  capacity,  may  fail  to- 
appreciate  the  dangers,  it  is  a  breach  of  duty  on  the  part  of 
the  master  to  expose  a  servant  of  such  character,  even  with 
his  own  consent,  to  such  dangers,  unless  ho  first  gives  him 
such  instructions  or  cautions  as  will  enable  him  to  compre- 
hend them  and  do  his  work  safely,  with  proper  care  on  his 
part."  Jones  v.  Florence  M.  Co.  66  Wis.  268,  28  K  W. 
207. 

The  rule  as  laid  down  broadly  for  this  state  in  the  forgo- 
ing cases  is  much  more  favorable  to  the  injured  employee 
than  the  rule  on  the  subject  derived  from  decisions  elsewhere. 
1  Labatt,  Mast  &  Serv.  ch.  16.     Negatively  it  has  been  said : 

"Warning  is  not  required  against  obvious  dangers  in  op- 
c1  Inary  operations  which  are  matters  of  common  knowledge  to- 
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alL"     Woffner  v.  Piano  Mfg.  Co.  110  Wis.  48,  85  K  W. 
643. 

"The  duty  to  instruct  as  between  master  and  servant  does 
not  exist  as  to  dangers  which  are  so  obvious  that  the  servant 
must  be  held  as  matter  of  law  to  be  as  familiar  with  them  as 
the  master."  Qroth  v.  Thommn.  110  Wis.  488,  86  N.  W. 
178. 

The  master,  in  order  to  charge  him  with  this  duty,  must 
have  known,  or  ought  in  the  exercise  of  reasonable  care  to 
have  known,  of  the  inexperience  or  lack  of  knowledge  of  the 
servant,  and  also  of  the  dangerous  character  of  the  work. 
Klochinshi  v.  Shores  L.  Co.  93  Wis.  417,  67  N.  W.  934; 
Sherman  v.  Menominee  R.  L.  Co.  77  Wis.  14,  45  N.  W. 
1079.  The  adult  employee  is  presumed  to  understand  the 
ordinary  risks  of  his  employment.  Ndsh  v.  C,  M.  &  8t.  P. 
R.  Co.  95  Wis.  327,  70  N.  W.  293. 

'^Failure  to  instruct  or  warn  an  employee  as  to  the  risks 
and  hazards  attending  the  employment  is  not  negligence,  un- 
less the  employer  knew,  or  ought  to  have  known,  that  such 
warning  and  instruction  was  necessary."  Sladky  v.  Mar- 
inette L.  Co.  107  Wis.  250,  83  K  W.  514. 

Again : 

"The  duty  to  instruct  does  not  go  so  tar  as  to  require  the 
master  to  acquaint  the  employee  with  every  possible  danger 
to  which  he  may  be  subjected  in  the  course  of  his  employ- 
ment. The  master  has  a  right  to  assume  that  the  servant 
will  see  and  appreciate  those  dangers  which  are  open  and  ob- 
vious to  a  person  of  ordinary  comprehension."  Dahlke  v. 
Til  8.  Co.  100  Wis.  431,  76  K  W.  362. 

To  the  same  effect,  Thompson  v.  Edward  P.  Allis  Co,  89 
Wis.  523,  62  K  W.  627. 

Applying  these  rules  to  the  case  in  hand,  it  is  apparent 
that  the  defendant  had  a  right  to  believe  that  the  plaintiff 
needed  no  more  instruction  than  any  other  adult  inexpe- 
rienced person  of  ordinary  intelligence.  In  the  employment 
and  setting  to  work  of  such  person  it  would  be  impossible  for 
the  employer  to  forecast  all  that  might  thereafter  happen  by 
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reason  of  accidental  contact  with  machinery  which  the  em- 
ployee might  be  occasionally  required  to  approach.  Neither 
can  the  employer  be  expected  to  take  the  employee  through  the 
shop  and  explain  to  him  the  name  and  obvious  function  of 
every  piece  of  machinery  like  a  treadle.  Even  in  agricul- 
tural labor,  which  is  by  many  considered  the  simplest  form 
of  employment,  it  would  require  days  of  tuition  to  thus  ex- 
plain and  instruct  regarding  every  implement  and  device 
used  or  with  which  the  employee  might  occasionally  come  in 
contact,  from  a  cream  separator  to  a  threshing  machine. 
The  fact  that  a  certain  device  attached  to  a  drop  hammer  was 
a  treadle,  and  that  when  pressed  downward  it  would  release 
the  uplifted  hammer,  was  so  obvious  and  apparent  to  any  per- 
son of  ordinary  intelligence  that  the  omission  to  instruct, 
warn,  or  explain  to  one  not  expected  to  operate  that  machine 
or  employed  for  that  purpose  could  not  be  considered  neg- 
ligence. If  this  were  an  omission  of  duty  on  the  part  of  the 
master,  it  would  be  hard  to  say  where  instruction  should 
stop  and  what  it  should  include. 

The  instant  case,  in  its  aspect  most  favorable  to  the  plaint- 
iff, is  that  the  employer  directed  an  adult  ordinarily  intelli- 
gent but  inexperienced  man  to  work  at  the  back  of  the  drop 
hammer  cleaning  off  the  dies  and  anvil,  and  also  to  obey 
the  orders  of  the  operator  in  front  of  the  drop  hammer  when 
requested  by  the  latter.  The  employer  failed  to  instruct  the 
plaintiff  as  to  the  identity  or  the  function  of  the  treadle  or 
as  to  the  danger  of  pressing  down  upon  or  coming  in  contact 
with  the  treadle.  The  plaintiff  was  called  to  the  front  of 
the  drop  hammer  by  the  operator  of  the  drop  hammer,  and 
while  there  accidentally  touched  the  treadle  with  his  foot 
Avhile  his  hand  was  under  the  uplifted  hammer,  and  in  this 
Avay  was  injured.  The  employer  was  not  by  law  required  to 
explain  or  instruct  against  such  obvious  danger  nor  with 
reference  to  such  obvious  function  of  the  treadle,  nor  to  an- 
ticipate that  the  servant  was  ignorant  of  the  existence  or  of 
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the  function  of  the  treadle  of  such  a  machine  which  the  serv- 
ant could  plainly  see  in  operation,  nor  was  the  employer 
bound  to  forecast  the  possibility  of  the  servant  coming 
around  to  the  front  of  the  machine  and  accidentally  pressing 
upon  the  treadle  with  his  foot  while  his  hand  was  under  the 
uplifted  hammer  and  warn  against  the  consequences.  We 
are  convinced  that  under  well-settled  rules  of  law  no  negli- 
gence of  the  master  causing  the  injury  complained  of  was 
shown  by  his  omission  to  caution  or  instruct  the  plaintiflF  in 
any  of  the  foregoing  particulars,  and  that  consequently  the 
judgment  should  be  reversed. 

By  the  Court. — ^Judgment  reversed,  and  the  cause  re- 
manded with  directions  to  dismiss  the  complaint 

The  following  opinion  was  filed  January  26,  1909: 

Timlin,  J.  The  respondent  moves  for  a  rehearing,  on  the 
ground  that  this  court  erred  in  holding  that  upon  the  issues 
made  by  the  pleadings,  and  evidence  in  support  thereof,  the 
respondent  was  a  person  of  ordinary  intelligence,  and  also  in 
holding  that  the  appellant  was  authorized  to  treat  the  re- 
spondent as  such  person.  Excerpts  from  the  testimony  of 
the  respondent  given  through  an  interpreter  are  presented, 
together  with  the  fact  that  the  respondent  worked  for  the  ap- 
pellant at  common  labor  for  two  months  before  he  was  set  to 
work  at  the  back  of  the  drop  hammer,  and  we  are  reminded 
that  the  trial  court  and  the  jury  had  the  advantage  of  seeing 
the  respondent  and  hearing  him  testify. 

We  have  considered  these  points  and  find  no  reason  to 
alter  the  former  decision.  Taking  the  testimony  of  the  re- 
spondent all  together  there  is  to  our  minds  nothing  in  it  to 
indicate  that  he  was  not  of  ordinary  intelligence.  He  stum- 
bled in  some  answers,  whether  by  reason  of  the  difficulty  of 
rapid  and  extemporaneous  translation  into  English  by  the  in- 
terpreter, or  otherwise,  we  cannot  say;  but  in  any  event  not 
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more  than  hundreds  of  witnesses  of  ordinary  intelligence  do 
in  the  numerous  records  which  it  is  part  of  our  duty  to  ex- 
auiine.  The  fact  that  the  trial  court  heard  and  saw  the  witr 
ness  cannot  in  such  case  change  our  view  of  the  legal  effect  of 
the  testimony,  for  we  are  unwilling  to  establish  a  rule  that 
would  permit  the  jury  upon  the  same  evidence  to  give  dam- 
ages to  one  man  and  withhold  damages  from  another  upon 
their  conclusion  from  his  personal  appearance.  The  appear- 
ance and  manner  of  the  witness  is  of  importance  in  the  con- 
sideration of  questions  of  fact  taken  in  connection  with  other 
evidence  affecting  his  credibility  or  his  physical  or  mental 
condition.  But  standing  alone,  or  existing  in  connection 
with  evidence  which  prima  facie  shows  ordinary  intelligence^ 
this  consideration  cannot  be  invoked  to  uphold  a  verdict 
But  with  reference  to  those  persons  who  require  instruction 
concerning  the  dangers  incident  to  their  work,  we  notice  that 
there  is  appended  to  this  brief  the  name  of  the  same  counsel 
who  signed  the  brief  for  rehearing  in  Lynch  v.  Ryan,  132 
Wis.  271,  111  N.  W,  707,  referred  to  in  the  opinion  upon  ro- 
hearing,  found  on  pages  277  and  280  (112  K  W.  427). 

In  the  brief  of  the  respondent  for  rehearing  in  the  instant 
case  we. find  such  expressions  as: 

"The  court  deals  with  the  plaintiff  as  a  man  made  on 
paper,  and  in  so  doing  ignores  his  own  positive  testimony 
that  he  knew  nothing  of  tie  operation  of  the  machine  or  the 
function  of  the  treadle."  "There  is  no  escape  from  the  de- 
cision  that  the  finding  of  the  jury  of  this  fact  is  supported 
hy  some  credible  evidence,  except  as  a  preconceived  notion  of 
tlie  general  merits  of  the  litigation  be  permitted  to  control  the 
decision."  "This  court  must  determine  the  question  under 
an  entirely  different  rule.  It  should  not  utterly  disregard 
the  jury's  findings,  and  by  assuming  the  existence  of  a  fact 
substitute  one  of  its  own,  as  appears  to  have  been  done  in  this 
case."  "We  submit  that  this  decision  is  unwarranted  usur- 
pation by  tlio  court  of  the  function  of  the  jury.  This  court 
should  not,  through  a  process  of  designating  questions  of  fact 
as  questions  of  law,  under  the  guise  of  correcting  errors  of 
law,  practically  abolish  trial  by  jury  in  personal  injury  cases 
where  the  gist  of  tlu^  aotiou  is  negligence." 
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The  counsel  for  respondent  is  instructed  that  this  language 
is  in  violation  of  Rule  51  of  this  court,  and  that  further  vio- 
lations of  this  rule  on  his  part  will  not  be  overlooked.  Every 
person  who  aspires  to  practice  law  should  be  able  to  dis- 
tinguish between  argument  and  mere  scolding.  Argument 
is  a  connected  discourse  based  upon  reason;  a  course  of  rea- 
soning tending  and  intended  to  establish  a  position  and  to 
induce  belief.  Scolding  is  mere  clamor,  railing,  personal 
reproof.  Argument  dignifies  the  orator  and  instructs  and 
convinces  the  auditor.  Scolding  relieves  somewhat  the  hys- 
teria of  the  scolder,  but  only  amuses  or  irritates  the  hearer. 
Argument  is  the  professional  weapon  of  the  lawyer ;  scolding 
that  of  the  communis  rixatrix.  Argument  is  enjoyed  and 
-leelcomed  in  a  brief  for  rehearing;  scolding  has  no  proper 
place  therein. 

By  the  Covai. — ^The  motion  for  rehearing  is  denied,  with 
$25  costs. 


</iTY  OF  Eau  Claire,  Respondent,  vs.  Eatt  Glateob  Wateb 
CoMPAWY  and  another,  Appellants. 

I>ecember  11,  190S--January  26,  1909, 

JLrlfitration  and  award:  Conclusiveness  of  award:  YaJidity  of 
award:  Presumptions:  Setting  aside:  Questions  sul>mitted: 
Power  of  arbitrators:  Evidence:  Witnesses:  Impeachment  of 
award:  AdmissihiUty  of  testimony  of  arbitrators:  Values:  Mu- 
nicipal corporations:  Acquiring  waterworks  plant:  Ordinance- 
contracts:  Notice  to  assignees  of  owner  of  franchise:  Waiver: 
Tender:  Indebtedness  of  municipalities:  Constitutional  limit: 
Offsets:  Vendor  and  purchaser:  Failure  to  convey:  Rights  and 
duties  of  vendor  and  vendee  as  to  profits  and  interest, 

1.  Where  the  written  award  of  arbitrators  Is  directly  responsive 
to  the  one  question  submitted,  What  is  the  value  of  a  water- 
works plant?  and  declares  that  the  arbitrators  have  ascer- 
tained and  fixed  the  value  of  such  property,  upon  its  face  the 
award  is  as  final  and  conclusive  between  the  parties  as  the 
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Judgment  of  any  other  tribunal  having  jurisdiction  to  decide 
such  question,  not  excepting  a  court  of  law  or  equity. 

2.  Every  presumption  is  in  favor  of  such  an  award,  and  its  inva- 
lidity must  be  shown,  by  any  one  asserting  it,  by  clear  and 
satisfactory  evidence. 

8.  On  an  arbitration,  all  questions  of  judgment  within  the  Bub> 
mission  are  concluded  by  the  decision  of  the  arbitrators,  and 
are  not  subject  to  appeal  and  review  by  the  court. 

4.  Under  a  submission  to  arbitration  of  the  single  question.  What 
is  the  value  of  a  waterworks  plant?  the  arbitrators  have  ple- 
nary power  to  decide  questions  of  admissibility,  competency, 
and  weight  of  evidence. 

6.  Arbitrators  are  competent  witnesses  before  themselves,  are  not 
excluded  from  the  use  of  their  own  expert  knowledge,  and  are 
not  confined  to  testimony  from  witnesses  under  oath. 

6.  The  testimony  of  arbitrators  as  to  what  transpired  in  the  hearing 

and  deliberation  will  not  be  received  to  impeach  their  award. 

7.  The  question  of  value  is  Illusive,  and  a  fact  that  may  be  con- 

trolling and  significant  with  reference  to  one  class  of  property, 
or  under  certain  circumstances,  sinks  into  comparative  insig- 
nificance under  others,  and  every  element  or  consideration  varies 
in  its  influence  according  to  the  judgment  and  experience  of  the 
person  who  is  to  decide  on  a  value  as  between  buyer  and  seller; 
hence  it  is  improper  to  permit  an  attack  upon  an  award  of  arbi- 
trators upon  an  intricate  question  of  value  by  attempting  to  re- 
view their  mental  processes  as  imperfectly  disclosed  by  them  on 
cross-examination. 

8.  On  review  of  an  award  by  arbitrators  to  whom  was  submitted 

the  single  question  of  the  value  of  a  waterworks  plant,  under 
the  evidence,  stated  in  the  opinion,  it  is  held  that  no  such 
glaring  undervaluation  was  shown  as  to  convict  the  arbi- 
trators of  arbitrary  or  fraudulent  action. 

9.  In  proceedings  by  a  city  to  exercise  a  right  to  acquire  a  water- 

works plant  owned  and  operated  under  an  ordinance^^ontract 
granting  the  franchise  therefor,  which  provided,  in  case  the 
city  should  exercise  a  reserved  option  to  purchase,  that  all 
assigns  of  the  original  grantee  should  be  effectively  notified 
by  giving  notice  to  the  chief  oflScer  In  charge  of  the  water- 
works, the  contract  provision  is  held  reasonable  and  notice  so 
served  binding  on  all  claiming  an  interest  under  the  original 
grantee. 
10.  In  such  case,  on  an  arbitration  as  to  values,  a  mere  llenholder 
is  not  entitled  to  notice  of  the  daily  hearings  before  the  ar- 
bitrators, but  in  view  of  the  record,  if  such  notice  was  necea- 
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sary,  it  is  held  to  have  been  -waived,  as  well  as  any  defect  in 
the  preliminaries  to  the  selection  of  the  arbitrators. 

11.  A  contract-ordinance,  whereby  a  city  granted  a  water  company 

the  right  to  construct  a  waterworks  system,  is  held  to  be 
reasonable  and  not  open  to  the  objection  that  it  cannot  be 
specifically  enforced  because  the  city  therein  reserved  the 
right  to  purchase,  without  a  coiresponding  right  in  the  water 
company  to  enforce  a  sale. 

12.  An  ordinance-contract  providing  for  the  method  of  a  city's  ac- 

quiring a  waterworks  plant  required  that,  to  the  extent  of 
any  outstanding  bonds,  the  purchase  price  should  be  paid  to 
the  trustees  for  such  bonds,  otherwise  the  payment  to  be  made 
to  the  holder  of  the  title.  The  required  amount  was  tendered  to 
the  holder  of  the  title,  through  its  officers  in  the  state,  accom- 
panied by  merely  a  request  that  a  release  of  a  recorded  mort- 
gage be  secured,  the  city  having  no  means  of  knowledge  as  to 
the  amount  of  indebtedness  secured  by  the  mortgage.  Then,  for 
the  first  time,  the  city  received  information,  binding  upon  the 
water  company,  that  the  amount  of  the  indebtedness  exceeded 
the  purchase  price,  and  consequently  that  the  whole  purchase 
price  was  by  the  terms  of  the  ordinance-contract  payable  to  the 
trustee  in  the  mortgage.  Held,  that  an  actual,  manual  tender 
thereafter  made  to  the  trustee  was  sufficient. 

[13.  Where  an  ordinance-contract  provided  that  the  municipality 
could  take  over  a  waterworks  plant  from  the  water  company 
to  which  the  >  franchise  for  its  construction  and  maintenance 
was  granted,  on  the  payment  of  a  valuation  fixed  under  the 
provision  of  such  ordinance-contract,  whether  the  water  com- 
pany can  raise  objection  that  the  amount  of  the  valuation  so 
fixed  brought  the  indebtedness  of  the  municipality  above  the 
constitutional  limit  of  five  per  cent,  on  its  assessed  valuation, 
when  the  actual  money  was  in  the  possession  of  the  municipal- 
ity and  was  tendered  to  the  water  company  and  its  mortgagee, 
not  decided.] 

14.  In  determining  whether  the  amount  of  the  indebtedness  of  a 
municipality  will  exceed  the  constitutional  limitation  of  five 
per  cent  on  its  assessed  valuation,  the  following  items  are 
held  proper  offsets  to  its  present  or  prospective  amount  of 
indebtedness:  (1)  a  sinking  fund  accumulated  against  out- 
standing municipal  bonds;  (2)  the  amount  of  the  general  fund 
then  in  the  treasury;  (3)  a  credit  fund  consisting  of  certain 
special  assessments  for  pavements,  sewers,  and  sidewalks,  levied 
In  definite  amounts  upon  specific  parcels  of  property,  drawing 
^interest,  although  payable  in  annual  instalments. 
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£15.  Whether  suidb  which  had  been  contributed  by  Bubscribers  for 
proposed  nonliability  bonds  to  be  issued  upon  the  security  of 
such  waterworks  after  the  same  should  be  acquired  can  be 
considered  as  an  asset  in  reduction  of  such  constitutional 
limit,  not  determined.] 

16.  Where  one  who  is  under  a  legal  duty  to  conyey  property  to 

another,  wrongfully,  though  in  good  faith,  refuses  to  do  so. 
a  court  of  equity  will  treat  the  property  as  belonging  to  the 
grantee  after  the  time  at  which  it  ought  to  have  been  trans- 
ferred, and  will  treat  the  wrongdoer  as  a  trustee  thereof  for 
the  purchaser's  benefit,  liable  to  account  at  least  for  the  profits 
actually  received. 

17.  In  such  case,  if  the  grantee  has  enjoyed  the  use  of  the  purchase 

money,  or,  Indeed,  has  by  his  act  deprived  the  grantor  of  such 
use,  the  grantor's  duty  to  account  for  profits  should  be  abated 
to  that  extent 

18.  In  such  case,  where  the  purchase  money  has  been  tendered,  and 

has  been  so  appropriated  to  the  purposes  of  the  tender  that 
the  purchaser  has  received  no  benefit  therefrom  meanwhile, 
and  the  failure  of  the  seller  to  receive  It  and  enjoy  its  use  is 
due  wholly  to  his  own  fault,  the  loss  of  Interest  which  such 
money  might  have  earned  if  put  to  use  should  not  fall  upoh  the 
purchaser. 

19.  Where  a  municipality,  after  having  made  an  actual  and  manual 

tender  of  money  on  its  indebtedness,  sets  apart  and  appropriates 
the  money  to  the  debt,  and  places  it  in  the  hands  of  its  treasurer 
as  a  special  fund  which  the  debtor  can  receive  at  any  time,  it  Is 
such  compliance  with  the  rules  governing  tender  as  to  be  effect- 
ive to  stop  interest. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Olaire  county :  A.  J.  Vin je,  Judge.     Affirmed. 

The  city  of  Eau  Claire,  in  preparation  for  establishing  mu- 
nicipal waterworks,  had  acquired  certain  real  estate  and  other 
property,  together  with  easements  and  privileges,  including  a 
right  to  water  power  for  the  purpose  of  operating  pumps  de- 
livered to  it  at  its  water  wheels.  In  1885  it  entered  into  an 
ordinance-contract  with  Fairbanks,  Morse  &  Co.,  whereby  a 
franchise  was  granted  to  operate  waterworks  and  charge  cer- 
tain rates  to  private  consumers,  the  city  agreeing  to  pay  a 
specified  hydrant  rental.  The  city  turned  over  to  Fairbanks, 
Morse  &  Co.  its  said  property,  easements,  and  rights,  inclu- 
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«ive  of  the  contract  for  power,  and  the  latter  contracted  to 
build  and  maintain  waterworks  under  various  specifications. 
That  ordinance  or  contract  contained  the  following: 

"This  ordinance  is  passed  upon  the  express  condition  and 
Teserration  that  the  city  of  Eau  Claire  reserve  to  itself  the 
right  to  acquire  of  the  said  grantees,  their  heirs  and  assigns, 
the  said  waterworks,  and  all  lands,  machinery,  pipes,  mains, 
hydrants  and  appurtenances  thereto  belonging,  and  the  said 
grantees,  their  heirs  and  assigns,  in  accepting  this  ordinance, 
expressly  covenant  and  agree  that  they  will  sell  and  convey 
to  the  city  of  Eau  Claire  the  said  waterworks  and  all  lands, 
machinery,  pipes,  mains,  hydrants  and  appurtenances  thereto 
belonging,  or  in  any  manner  appertaining  thereto,  at  the  ex- 
piration of  five  years  from  the  completion  of  said  works  and 
at  intervals  of  five  years  thereafter  at  an  appraised  value  for 
said  works  to  be  determined  as  follows : 

"Whenever  the  city  shall  determine  or  desire  to  purchase 
said  works,  the  mayor  thereof  shall  give  written  notice  to 
said  grantees,  their  heirs  and  assigns,  of  the  intention  of  the 
city  to  purchase  and  demand  of  the  said  grantees,  their  heirs 
and  assigns,  to  appoint  and  select  two  persons  to  act  as  arbi- 
trators in  fixing  and  appraising  the  value  of  such  waterworks 
without  taking  into  consideration  the  property  and  rights 
leased  or  hereinbefore  granted  by  the  said  city  to  the  said 
grantees,  their  heirs  and  assigns,  by  this  ordinance,  or  any 
hydrants  and  connections  which  may  have  been  located  on 
said  main  pipes  at  the  expense  of  the  city,  which  said  notice 
may  be  served  upon  any  one  of  the  said  grantees,  their  heirs 
and  assigns,  or  upon  the  chief  oflScer  in  charge  of  the  said 
waterworks  at  Eau  Claire.  .  .  . 

"Said  five  persons,  or  their  majority,  at  a  meeting  of  which 
uU  said  arbitrators  shall  have  had  personal  notice,  may  and 
shall,  as  arbitrators,  on  examination  and  evidence,  fix  and 
terminate  the  actual  value  of  the  said  waterworks,  exclusive 
of  the  property  and  rights  leased  or  hereinbefore  granted  by 
the  said  city  to  the  said  grantees,  their  heirs  and  assigns,  by 
the  second  section  of  this  ordinance,  and  without  reference 
to  the  franchise  therewith  connected,  but  including  all  im- 
provements, buildings,  betterments,  machinery  or  other  ap- 
pliances placed  by  the  said  grantees,  their  heirs  and  assigns, 
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upon  or  connected  with  the  property  so  leased  or  granted  to 
them  by  the  said  city,  and  constituting  a  part  of  the  said 
waterworks,  excepting  the  hydrants  which  may  have  been 
located  on  the  said  main  pipes  at  the  expense  of  said  city  at 
the  time  such  appraisal  is  made,  such  appraisal  not  to  exceed 
what  it  would  cost  to  build  and  construct  such  works  at  that 
time.  And  said  appraisers  shall  make  their  award  in  writ- 
ing in  duplicate;  and  shall  deliver  one  duplicate  to  the  said 
grantees,  their  heirs  and  assigns,  or  to  the  chief  officer  in 
charge  of  the  said  waterworks  at  Eau  Claire^  and  shall  file 
the  other  with  the  city  clerk  of  the  said  city  within  ten  days 
after  the  same  is  made." 

The  city  was  then  to  have  the  option  to  purchase  at  such 
appraisal.  Waterworks  were  constructed  by  Fairbanks, 
Morse  &  Co.  and  assignee  corporation,  the  Eau  Claire  Water- 
works Company,  or  by  its  receiver  appointed  in  certain  fore- 
closure proceedings.  In  1903,  upon  receiver's  sale,  the  en- 
tire system,  with  all  rights  existing,  was  sold,  and  about 
July  10th  of  that  year  transferred  to  the  defendant  the  Eau 
Claire  Water  Company,  which,  at  about  the  same  time,  exe- 
cuted a  mortgage  to  the  defendant  Farmers  Loan  &  Trust 
Company  to  secure  a  permitted  issue  of  $350,000  of  bonds, 
the  amount  of  which  issue  is  not  determined  by  any  evidence 
except  a  statement  by  an  officer  of  the  defendant  water  com- 
pany that  it  exceeded  $300,000,  and  that  at  least  $20,000 
worth  were  held  by  the  water  company.  In  1895  an  appraisal 
was  had,  upon  which  the  city  elected  not  to  purchase.  In 
1900,  at  the  end  of  another  five-year  period,  the  subject  of 
purchase  was  submitted  to  a  referendum,  and  a  resolution 
adopted  to  call  for  appraisal  under  the  contract,  and  a  notice 
of  such  election  and  appointment  of  appraisers  was  attempted 
to  be  given  to  all  interested  as  assigns  of  Fairbanks,  Morse  & 
Co.  by  delivery  of  such  notice  to  the  secretary  and  superin- 
tendent of  the  water  company,  who  resided  at  Eau  Claire  and 
was  the  only  officer  of  either  of  the  defendant  companies  in 
Wisconsin  and  who  was  in  active  charge  and  management  of 
the  waterworks  business  and  plant     Five  arbitrators  were  ap- 
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pointed  in  the  contract  method,  two  by  the  city,  two  by  the 
water  company,  and  a  fifth  by  the  circuit  judge.  They  filed 
an  award  in  which  they  appraised  the  property  at  $253,000. 
The  city  made  tender  of  that  sum  both  to  the  superintendent 
and  secretary  of  the  water  company  and  to  the  defendant 
Farmers  Loan  &  Trust  Company  and  demanded  conveyance 
and  release  of  the  mortgage,  which  being  refused,  this  action 
was  commenced  to  compel  specific  performance  of  that  part 
of  the  ordinance-contract  agreeing  to  so  convey.  Upon  the 
trial  a  large  amount  of  evidence  was  offered  with  reference 
to  the  manner  of  procedure  of  the  board  of  appraisers.  The 
court  found  that  they  proceeded,  pursuant  to  said  ordinance 
and  in  the  manner  therein  provided,  to  ascertain  and  de- 
termine the  value  of  said  system  of  waterworks;  that  they 
did  fix  it  upon  examination  and  evidence,  acting  together  in 
all  things  as  a  board ;  that  they  did  not  act  arbitrarily  or  in 
an  unreasonable  or  unlav^ful  manner;  did  not  except  or  omit 
to  take  into  consideration  any  of  the  items  of  the  property 
which  should  have  been  considered,  and  fixed  the  value  of 
said  waterworks  as  of  the  date  when  said  award  was  made  at 
$253,000.  The  court  also  found  the  fact  of  demand  and  ten- 
der and  that  the  city  had  kept  a  sum  of  the  tender  on  hand  in 
its  treasury  in  a  separate  fund  until  the  commencement  of 
this  action,  when,  on  March  5,  1907,  it  paid  the  same  to  the 
clerk  of  the  court,  where  it  still  remains;  whereupon  judg- 
ment was  rendered  requiring  the  defendants  to  make  proper 
conveyance  and  release,  and  to  accept  said  $253,000,  except 
that  the  plaintiff  should  recover  from  the  defendants  the  net 
revenues  derived  from  the  waterworks  in  the  interval  be- 
tween the  time  of  tender  and  the  judgment,  and  should  also 
recover  one  half  of  the  total  fees  of  tlie  fifth  arbitrator  paid 
by  it,  which,  under  the  contract,  were  to  be  paid  one  half  by 
each  party ;  from  which  judgment  the  defendants  appeal. 

For  the  appellants  there  were  briefs  by  W.  F.  Bailey,  at- 
torney for  Eau  Claire  Water  Company,  by  Winkler,  Flan- 
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ders,  Bottum  &  Fawsett,  attorneys  for  Farmers  Loan  £ 
Trust  Company,  and  by  F.  C.  Winkler,  counsel  for  both  ap- 
pellants ;  and  the  cause  was  argued  orally  by  Mr.  Bailey  and 
Mr.  Winkler. 

A.  C.  Larson,  attorney,  and  James  Wickham,  of  counsel^ 
for  the  respondent 

DoDOB,  J.  1.  The  submission  to  arbitrators  in  the  pres- 
ent case  was  simply  and  solely  to  decide  the  one  question, 
viz.,  What  was  the  value  of  the  entire  waterworks  plant,  ex- 
cepting those  elements  thereof  derived  from  the  city?  The 
written  award  is  directly  responsive  to  this  submission,  and 
'declares  that  the  arbitrators  have  ascertained  and  fixed  the 
value  of  such  property,  excepting  only  that  which  the  con- 
tract directs  shall  be  excepted,  at  the  sum  of  $253,000. 
Upon  its  face,  therefore,  this  award  is  final  and  conclusive 
between  the  parties  as  the  judgment  of  any  other  tribunal 
having  jurisdiction  to  decide  such  question,  not  excepting  a 
court  of  law  or  equity.  Every  presumption  is  in  its  favor, 
and  its  invalidity  must  be  shown,  by  any  one  asserting  it,  by 
clear  and  satisfactory  evidence.  Wood  v.  Trehven,  74  Wis. 
577,  43  N".  W.  488;  Consolidated  W.  P.  Co.  v.  Nash,  109 
Wis.  490,  503,  85  K  W.  485 ;  McCord  v.  Flynn,  111  Wis. 
78,  89,  86  N.  W.  668 ;  Jacobs  v.  Queen  Ins.  Co.  123  Wis. 
608,  613,  101  N.  W.  1090 ;  WhUe  Star  M.  Co.  v.  EuUherg, 
220  HI.  578,  77  K  E.  327.  All  questions  of  judgment 
within  the  submission  were  concluded  by  the  decision  of  the 
arbitrators.  They  were  not  subject  to  appeal  or  review  by 
the  court,  and  yet  the  appellants  introduced  before  the  court 
evidence  taken  by  the  arbitrators  and  also  additional  evi- 
dence tending  to  show  a  different  and  higher  value;  It  was 
sought  to  have  reviewed  the  question  whether  conflicting 
evidence  before  the  board  on  various  questions  constituted  a 
preponderance  for  or  against  certain  decisions  or  opinions 
which  one  or  another  of  the  arbitrators  expressed  upon  de- 
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tail  elements  of  value,  upon  which,  of  course,  the  board  only 
passed  incidentally  in  reaching  its  final  decision  on  the  one 
question  submitted  to  it  as  above  stated.  While  the  trial 
court  allowed  such  testimony  to  be  put  in,  there  is  of  course 
no  necessary  presumption  that  he  gave  weight  to  it  in  reach- 
ing his  decision,  and  we  comment  upon  it  merely  to  indicate 
the  apparently  erroneous  view  of  the  grounds  on  which 
and  the  manner  in  which  a  solemn  award  upon  arbitration 
can  be  attacked  which  was  entertained,  or  at  least  urged, 
by  appellants'  attorneys.  The  question  whether,  in  the 
light  of  all  the  evidence  before  it,  the  board  rendered  a 
wrong  award  fraudulently,  arbitrarily,  and  by  mistake,  or 
even  in  antagonism  to  the  preponderance  of  evidence,  it 
would  seem  must  be  resolved  in  the  negative,  for  the  reason 
that  it  does  not  appear  that  there  was  before  the  circuit  court 
all  the  evidence  upon  which  the  arbitrators  acted;  not  even 
all  the  sworn  testimony.  It  is  in  evidence,  as  support  for 
whatever  findings  the  court  has  made,  that  in  a  session  of 
some  thirty  days  the  arbitrators  spent  about  ten  days  sitting 
in  an  office  and  hearing  testimony  and  statements;  that 
about  an  equal  time  was  spent  by  them  in  examining  in  de- 
tail the  property  and  various  records  and  documents,  and 
that  the  remaining  period  was  occupied  by  general  computa- 
tions, examination  of  evidence,  ajid  discussions  and  argu- 
ments before  the  board  by  counsel  and  by  the  individual  ar- 
bitrators. It  is  made  apparent  that  at  all  the  sessions  of  the 
board,  both  in  the  office  and  in  the  field,  statements  of  facts 
were  continually  made,  principally  by  the  representatives  of 
the  water  company,  but  also  by  others,  notably  by  members 
of  the  board,  two  of  whom  were  experienced  engineers,  pre- 
sumably experts  upon  many  of  the  subjects  worthy  of  consid- 
eration. Under  this  submission  the  board  had  plenary  power 
to  decide  questions  of  admissibility,  competency,  and  weight 
of  evidence.  McCord  v.  Fh/nn,  111  Wis.  78,  86  N.  W.  668 ; 
Boston  W.  P.  Co.  V.  Oray,  6  Met  131 ;  Campbell  v.  Western,. 
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3  Paige,  124;  Phaneuf  v.  Cory,  190  Mass.  237,  76  N.  E. 
718;  Roberts  Bros.  v.  Consumers  C.  Co.  102  Md.  362,  62 
AtL  685.  The  arbitrators  themselves  were  competent  wit- 
nesses before  the  board.  Chraham  v.  Oraham,  9  Pa.  St.  264. 
They  were  not  excluded  from  the  use  of  their  expert  knowl- 
edge, which  may  have  been  the  very  reason  inducing  their 
selection.  2  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  657, 
note  3 ;  3  Cyc.  648 ;  Cobb  v.  Dolphin  Mfg.  Co.  108  K  T. 
463,  15  N.  E.  438.  The  board  were  not  confined  to  testi- 
mony from  witnesses  imder  oath.  Kane  v.  Fond  du  Lac,  40 
Wis.  495,  501;  3  Cyc.  642;  2  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.)  660.  If,  however,  we  pass  over  this  seemingly  in- 
superable obstacle  to  any  finding  by  the  court  that  the  evi- 
dence before  the  arbitrators  did  not  support  their  conclusion 
and  consider  all  of  the  evidence  offered  by  the  appellants,  a 
large  part  of  which  was  inadmissible  and  incompetent  under 
the  firmly  established  rule  that  the  testimony  of  arbitrators 
as  to  what  transpired  in  the  hearing  and  deliberation  will  not 
be  received  to  impeach  their  award  {Bigelow  v.  Maynard, 

4  Cush.  317;  King  v.  Jemison,  33  Ala.  499;  Stone  v.  At- 
wood,  28  HI.  30;  2  Am.  &  Eng.  Ency.  qf  Law  (2d  ed.)  705, 
note  1),  we  still  fail  to  find  any  such  clear  preponderance  of 
evidence  of  misconduct  or  even  of  error  in  the  arbitrators  as 
to  justify  us  in  repudiating  the  finding  of  the  trial  court. 
When  we  look  at  the  evidence  offered  in  court  of  misconduct, 
it  is  almost  entirely  directed  to  an  assumed  position  of  the 
board  upon  a  question  not  involved  in  its  award,  which 
counsel  seem  to  think  might  under  certain  contingencies  fall 
within  its  duty  to  decide.  That  was  the  question  of  the  cost 
of  reconstruction  of  a  new  plant,  which  they  construed  not  to 
be  an  identical  plant,  but  one  equally  as  eflBcient  for  the  re- 
quired purposes.  The  testimony  is  that,  for  this  purpose, 
they  made  up  from  the  inventory  a  list  of  those  things  which 
would  need  to  be  constructed  by  one  putting  in  a  new  plant 
at  the  time  of  the  arbitration.     It  is  asserted  that  they  ex- 
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eluded  from  this  list  many  things  which  the  water  company 
had  which  had  cost  considerable  sums  and  which,  the  water 
company  argued,  were  elements  of  value  in  its  plant.  Tho 
answer  to  this  contention  was  of  course  obvious,  that,  while 
elements  of  value  in  the  existing  plant  if  it  were  to  be  sold, 
they  might  yet  be  such  structures  as  no  reasonable  man 
would  duplicate  in  erecting  a  new  plant.  Many  of  them 
had  been  constructed  for  purposes  which  had  been  found  fu- 
tile and  had  been  abandoned  for  the  objects  for  which  orig- 
inally constructed,  although  some  of  them  had  been  made  to 
serve  other  purposes  which  could  just  as  well  have  been  ac- 
complished at  less  expense.  Again,  elements  which  were 
included  in  this  estimate  of  cost  of  construction,  it  is  claimed, 
were  included  therein  at  prices  so  far  below  the  probable  cost 
thereof  as  to  constitute  an  arbitrary  and  fraudulent  decision. 
Notably  this  was  urged  with  reference  to  the  weight  of  under- 
ground pipe  which  would  be  required  for  an  equivalent  pipe 
system,  the  cost  of  such  pipe  and  the  cost  of  laying  it  The 
answer  to  all  this  class  of  testimony,  however,  is  that  there  is 
no  showing  that  it  affected  the  award  in  fact  made.  Indeed, 
it  is  shown  affirmatively  that  it  was  argued  and  conceded  by 
the  board  that,  in  considering  its  award  of  the  value,  they 
should  include  an  estimate  of  all  enhancement  of  that  value 
resulting  from  those  things  which  had  been  eliminated  in  the 
'estimate  of  what  a  new  plant  would  cost,  and  the  court  upon 
such  evidence  has  found  that  the  arbitrators  so  acted.  It  is 
•argued  by  appellants,  however,  that  when  it  is  shown  that 
the  arbitrators  adopted  a  grossly  inadequate  price  for  pipe  or 
for  the  laying  thereof  it  must  be  assumed  that  in  their  mental 
processes  in  reaching  the  conclusion  of  value  they  were  guided 
by  a  previous  conclusion  as  to  cost  of  doing  such  work  anew 
at  the  date  of  the  arbitration.  This  we  think  is  a  non  sequi- 
fur.  The  quantity  of  pipe  in  the  ground  laid  through  a 
period  of  twenty  years  is  not  necessarily  to  be  valued  as  of 
the  cost  of  laying  that  pipe  at  any  particular  moment,  with  a 
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deduction  for  the  deterioration  thereof.  One  purchasing 
such  a  system  of  works  would  not  contemplate  any  momen- 
tary renewal  of  such  pipe.  Doubtless,  as  the  years  went  by,, 
renewal  of  the  pipe  would  have  to  take  place,  but  he  would 
contemplate  no  such  exigency  with  regard  to  it  that  it  must 
be  (lone  at  a  period  of  the  highest  price  either  for  material  or 
labor.  We  do  not,  however,  mean  to  suggest  that  the  board 
was  without  evidence  from  which  they  might  have  deter- 
mined, even  as  a  step  in  reaching  their  award,  that  the  figures 
used  by  them  in  estimating  cost  of  reconstruction  would  be 
those  fairly  to  be  expected  in  the  event  of  such  reconstruc- 
tion. Whether  they  decided  correctly  or  not,  is  not  relevant 
to  the  validity  of  their  award. 

There  is  one  item  which  in  the  light  of  the  argument 
stands  somewhat  differently  from  the  others,  and  that  is  the 
flume  whereby  the  water  is  conducted  from  the  mill  pond  to- 
the  wheels  of  the  pumping  station  erected  by  the  water  com- 
pany. It  was  excluded  from  the  list  of  articles  which  would 
1)0  necessary  in  case  of  reconstruction  of  the  plant,  and  one 
arbitrator  was  allowed,  probably  improperly,  to  testify  that 
he  did  not  allow  anything  on  that  item  in  making  up  his  mind 
as  to  the  value  of  the  plant.  The  question  before  the  arbi- 
trators, and  again  presented  to  the  trial  court,  was  whether 
this  flume  was  one  of  the  items  of  property  received  from  the 
city  for  which  the  respondent  was  not  to  pay  and  which  the 
arbitrators  were  not  to  take  into  account  This  was  a  ques- 
tion both  of  constructioii  of  the  contract  and  of  evidence. 
The  contract  transferred  to  the  company  a  certain  duty  on 
the  part  of  the  Dells  Improvement  Company,  the  owner  of 
tlie  water  power,  to  supply  power  for  pumping,  which  it  had 
assumed  in  a  contract  with  the  city,  and  that  contract  bound 
said  owner  to  put  in  water  wheels  for  power  for  the  city  and 
furnish  to  said  city  for  waterworks  purposes  at  the  place 
where  such  wheels  are  located  sufficient  water  for  the  efficient 
operation  of  said  waterworks,  which  it  was  claimed  bound  the- 
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Dells  Improvement  Company  to  construct  the  necessary 
flume  or  aqueduct  to  transport  the  water.  The  evidence  on 
the  part  of  the  defendant  was  that  it  constructed  said  flume, 
but  in  pursuance  of  an  agreement  with  the  Dells  Improve- 
ment Company  whereby  the  latter  paid  it  compensation  for 
doing  said  work.  Assuming,  though  we  do  not  think  it 
proved,  that  the  board  decided  on  these  facts  that  this  flume 
was  not  part  of  the  property  to  be  included  in  its  appraisal, 
we  think  the  evidence  is  sufficient  to  justify  that  conclusion 
and  also  the  inferential  finding  of  the  court  to  the  same  effect. 
It  is  urged  that  the  arbitrators  proceeded  arbitrarily  in 
fixing  value  and  did  not  pursue  a  proper  method.  All  that  is 
shown,  if  indeed  it  is  shown  by  admissible  evidence,  is  that 
after  some  thirty  days  of  conference  and  examination,  argu- 
ment, and  reflection,  a  motion  was  made  by  one  arbitrator  to 
fix  $240,000,  which  motion  was  lost,  and  after  some  further 
argument  a  motion  was  made  to  fix  $253,000  and  was 
adopted  by  a  majority  vote.  Various  theories  for  valuation 
of  such  a  plant  are  suggested  by  appellants'  counsel,  and  many 
more  might  be,  all  having  support  from  either  oconomic  or  ju- 
dicial writers.  Tt  is  enough  to  say  of  this  contention  that  the 
evidence  fails  to  show  that  any  of  the  elements  of  value  were 
omitted  from  consideration  or  failed  of  their  due  weight  in 
producing  the  result.  The  question  of  value  is  illusive,  and 
a  fact  that  may  be  controlling  and  significant  with  reference 
to  one  class  of  property  or  under  certain  circumstances  sinka 
into  comparative  insignificance  under  others,  and  every  ele- 
ment or  consideration  varies  in  its  influence  according  to  the 
judgment  and  experience  of  the  person  who  is  to  decide  on  a 
value  as  between  buyer  and  seller.  In  Chicago,  B.  &  Q.  B. 
Co.  V.  Babcoch,  204  U.  S.  685,  27  Sup.  Ct.  326,  the  subject  is 
interestingly  discussed  and  the  absurdity  pointed  out  of  at- 
tacking or  permitting  an  attack  upon  an  award  of  appraisers 
upon  an  intricate  question  of  value  by  attempting  to  review 
their  mental  processes  as  imperfectly  disclosed  by  ihem  upon 
Vol.  137  —  34 
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cross-examination.     It  is  there  said  and  is  equally  applicable 
here: 

^TEvidenily,  also,  the  members  or  some  of  them  nsed  their 
own  judgment  and  their  own  knowledge,  of  which  they 
could  give  no  very  good  account  on  cross-examination,  but 
which  they  had  a  fight  to  use,  if  honesty  however  inarticulate 
the  premises.'' 

And  again : 

"But  the  action  does  not  appear  to  have  been  arbitrary,  ex- 
cept in  a  sense  in  which  many  honest  and  sensible  judgments 
are  so.  They  express  an  intuition  of  experience  which  out- 
runs  analysis  and  sums  up  many  unnamed  and  tangled  in^ 
pressions ;  impressions  which  may  lie  beneath  consciousness 
\vithout  losing  their  worth.'* 

Other  recent  cases  of  interest  are  Wilcox  v.  ConsoL  Oas 
Co,  212  U.  S.  19,  29  Sup.  Ct  192,  and  KnoxviUe  v.  Knox- 
vUle  W.  Co.  212  tJ.  S.  1,  29  Sup.  Ot  148.  There  is  no  ele- 
ment  of  value  suggested  by  counsel  which  there  is  not  evi- 
dence to  show  was  considered  and  judgment  passed  upon  its 
weight  by  some  membera  of  the  board,  and  in  that  respect  the 
finding  of  the  trial  court  must  conclude  further  discussion. 

It  is  further  urged  that  the  evidence  discloses  a  real  value 
so  far  in  excess  of  that  found  by  the  arbitrators  as  to  convict 
them  of  unreason  and  arbitrary  procedure.  We  cannot  at  all 
agree  with  this  contention.  The  items  of  evidence  princi- 
pally relied  on  are,  first,  the  construction  account  of  the  com- 
pany, showing  an  expenditure  through  a  period  of  some 
twenty-one  years  of  approximately  $440,000;  secondly,  an 
award  of  certain  arbitrators  in  1895  of  $272,000,  with  a  sub- 
sequent  expenditure  in  construction  of  some  $60,000;  and 
thirdly,  the  accounts  of  revenue  and  expenditure,  showing  in 
the  last  year,  as  claimed,  $25,000  of  net  revenue.  Each  of 
those  19  subject  to  very  obvious  possible  discredit.  For  ex- 
ample, in  tho  alleged  expenditure  of  $440,000  were  contained 
many  things  which  had  proved  to  be  futile  and  useless,  or 
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nearly  so,  and  of  litde  or  no  actual  value  to  a  proposed  pur- 
chaser of  the  waterworks  plant;  also  that  there  had  been  in- 
cluded, through  the  years,  items  which  were  in  whole  or  in 
part  only  replacement  of  womout  and  outgrown  appliances. 
These  considerations  were  proper  for  the  board  of  arbitrators 
upon  examination  alone  of  the  works  and  of  the  charges. 
The  fact  of  another  arbitration,  with  no  evidence  as  to  the 
manner  in  which  it  was  conducted,  and  which  \;as  never  ac- 
cepted or  carried  into  effect  by  the  parties,  was  hardly  evi- 
dentiary. At  best,  it  was  the  opinion  of  certain  men  which 
could  at  the  utmo&t  only  have  advisory  effect  on  the  minds  of 
the  arbitrators.  The  third  item  of  income  is  one  which  may 
be  cogent  under  some  circumstances  and  of  little  significance 
under  others.  The  board  could  see  at  a  glance  that  the 
amount  of  $25,000  was  far  in  excess  of  any  income  which 
could  fairly  be  expected  in  permanency  from  that  plant 
which  they  were  to  value.  Every  man  of  common  sense 
knows  that  the  plant  which  furnishes  the  power  to  run  the 
pumps  for  such  a  waterworks  is  a  very  important  part  thereof, 
and  that  power  was  all  furnished  by  the  city  and  was  to  be 
excluded  in  the  purchase  of  the  works.  If  the  net  earnings 
of  the  defendant's  plant  and  of  the  city's  water  power  was,  in 
combination,  $25,000,  demonstrably  the  net  revenues  of  the 
water  company's  plant  were  something  less.  It  would  re- 
quire neither  a  philosopher  nor  an  expert  to  discover  fallacy 
in  the  contention  that,  because  a  wagon  with  a  team  of  horses 
earned  $100  a  year  in  excess  of  expenses,  the  wagon  had  a 
value  of  $1,600.  Further,  it  was  made  to  appear  that  the 
element  of  deterioration  in  the  material  parts  of  the  plant 
had  not  been  deducted  in  ascertaining  this  balance  of  reve- 
nue; also  that  some  expenditures  for  what  was  properly  re- 
pair had  been  diverted  into  construction  account  and  there- 
fore not  deducted ;  and  it  was  also  in  evidence  that  some  thou- 
sands  of  dollars  of  expense  for  salaries  in  conducting  the  busi- 
ness of  the  water  company  had  also  been  omitted.     It  matters 
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not  whether  there  was  evidence  to  accurately  establish  th& 
amount  of  these  imperfections  in  the  so-called  earnings  ac- 
count They  were  obvious  and  glaring  enough  to  justify  an 
honest-minded  arbitrator  in  declining  to  be  controlled  by  the 
rule  of  thumb  that  because  the  books  showed  $25,000  of  net 
earnings  therefore  the  plant  must  be  worth  over  $400,000. 
Again,  the  question  as  to  probability  of  continuance  of  such 
earnings  was  proper  for  consideration.  Against  these  three 
principal  items  of  evidence  the  arbitrators  had  before  them 
the  fact  that  these  same  works  had  been  sold  in  open  market, 
together  with  the  franchises  and  property  interests  granted  by 
the  city,  for  $225,000  some  three  years  before  the  arbitration, 
and  that  the  subsequent  expenditures  in  additions  thereto 
had  been  some  $20,000.  They  also  had  the  sworn  testimony 
of  the  secretary  and  superintendent,  given  shortly  before  the 
arbitration,  that  they  could  reconstruct  the  works  fully  for 
$210,000.  In  the  light  of  all  such  evidence  we  are  unable 
to  think  that  any  such  glaring  undervaluation  is  shown  as 
would  be  necessary  to  force  us  to  a  belief  in  arbitrary  and 
fraudulent  action  by  the  appraisers. 

2.  It  is  urged,  especially  by  the  trust  company  appellant, 
that  no  sufficient  notice  was  given  to  it  before  the  appointment 
of  arbitrators.  We  need  not  discuss  the  sufficiency  as  notice 
of  a  service  upon  the  person  in  charge  of  the  property,  were  a 
party's  rights  to  be  affected  thereby  in  invitum  and  without 
his  consent  It  suffices  for  this  objection  to  point  out  that 
all  parties  had  acquired  their  rights  in  this  property  and 
their  liens  thereon  under  and  by  virtue  of  a  contract  which 
provided  that  all  assigns  of  the  original  interest  of  Fairbanks, 
Morse  &  Co.  should  be  effectively  and  sufficiently  notified  by 
a  delivery  of  the  notice  to  such  person.  They  had  thus  con- 
tracted that  such  service  should  constitute  notice  to  them. 
They  had  made  that  contract  upon  abundant  consideration, 
and  we  cannot  consider  it  otherwise  than  reasonable,  in  view 
of  the  inability  of  the  city  to  know  with  certainty  the  per- 
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flonnel  or  whereabouts  of  the  assigns,  and  the  necessity  for  a 
high  public  purpose,  that  the  city  should  be  able  to  take  the 
necessary  steps  to  acquire  ownership  and  control  of  these 
waterworks  if  the  welfare  of  the  community  demanded  it. 

Nor  can  we  discover  any  reason  to  deem  this  arbitration  in- 
valid because  of  absence  of  notice  to  the  trust  company  of 
the  daily  hearings  before  the  arbitrators.  The  rights  of  the 
trust  company  were  entirely  derivative  from  and  dependent 
on  those  of  the  water  company ;  it  had  no  ownership  in  the 
property,  but  merely  a  lien  thereon,  and  it  obviously  could 
have  exercised  no  control  over  the  conduct  of  the  arbitration 
or  the  personnel  of  the  arbitrators.  This  view  seems  to  be 
fully  declared  in  Chandos  v.  Am.  F.  Ins.  Co.  84  Wis.  184, 
54  N.  W.  390. 

Further  than  this,  however,  we  think  it  plain  that,  in  the 
light  of  the  answer  of  defendant  trust  company  and  a  collo- 
quy between  counsel  in  the  course  of  the  trial,  defendants 
waived  any  defect  that  may  exist  in  the  preliminaries  to  the 
making  up  of  the  board  of  arbitration.  It  was  said,  and  we 
think  assented  to  by  the  counsel  of  the  trust  company :  "We 
haven't  on  this  trial  or  will  we  make  any  question  as  to  the 
regularity  of  the  proceedings  up  to  the  time  of  arbitration. 
We  admit  that  they  were  entitled  to  the  arbitration  and  that 
the  arbitration  was  had."  Non  constat,  if  this  assurance 
had  not  been  given  to  plaintiff's  counsel,  it  might  have  been 
shovm  by  evidence  that  the  trust  company  was  in  fact  in- 
formed and  notified  of  all  the  proceedings  and  participated 
therein  through  the  defendant  water  company. 

3.  It  is  next  urged  that  the  contract  in  question  is  uncon- 
scionable, because  one-sided  and  giving  the  right  of  purchase 
to  one  party  without  any  corresponding  right  in  the  other  to 
enforce  sale,  and  that  a  court  of  equity  should  decline  to  en- 
force it.  The  objection  might  have  much  force  as  between 
two  individuals  in  parity  with  each  other.  This  contract, 
however,  must  be  viewed  in  the  light  of  the  purposes  sought 
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to  be  accomplished  and  of  the  peculiar  character  of  the  prop- 
erty and  of  the  parties,  especially  the  proposed  purchaser,  a 
municipal  corporation.  As  such  it  has  the  care  of  high  and 
important  considerations  of  public  welfare.  The  protection 
of  its  community  from  fire  perils,  from  threats  to  the  public 
health,  and  from  excessive  charges  or  inadequate  supply  of 
one  of  the  necessities  of  daily  existence  are  amongst  the  high- 
est  of  the  duties  imposed  upon  municipalities  in  this  state^ 
For  the  accomplishment  of  this  purpose  the  legislature  has 
declared  a  public  policy  that  cities  should  have  the  power  to 
acquire  and  own  waterworks — whether  wisely  or  not  is  not  a 
judicial  question.  In  cities  where  waterworks  are  privately 
owned  that  public  policy  can  be  carried  into  practical  effect 
only  by  the  purchase  of  the  existing  works,  and  a  contract 
which  goes  only  so  far  as  to  make  possible  such  a  purchase 
cannot  be  deemed  unreasonable  or  unconscionable,  though  the 
same  contract  between  private  individuals  might  be.  The 
municipality  must  act  through  several  different  branches  of 
its  government  The  legislative  branch  must  pass  upon 
policy,  and  in  so  doing  must  consider  multitudinous  questions 
of  finance,  some  of  which  are  answerable  only  after  the  price 
is  ascertained.  The  legislative  and  executive  branches  of 
government  may  then  unavoidably  be  called  into  action  to 
provide  the  means  of  paying  that  price,  and  only  after  these 
steps  and  perhaps  many  others  have  been  found  possible  and 
advisable,  have  been  decided  on  and  have  been  taken,  can  the 
city,  through  its  executive,  act  effectively  in  making  a  pur- 
chase. The  individual,  on  the  other  hand,  can  both  decide 
and  act  at  once.  We  see  no  more  in  the  option  provisions  of 
this  contract  than  are  reasonably  necessary  to  a  fair  oppor- 
tunity for  the  municipality  to  take  the  steps  which  are  neces- 
sary to  an  intelligent  consideration  by  either  the  electorate  at 
large  or  the  legislative  representatives  thereof  to  decide  upon 
the  possibility  and  advisability  of  purchase  after  a  price  is 
ascertained,  and  to  provide  the  means  to  carry  into  effect  that 


Digitized  by 


Google 


26]  JANUARY  TERM,  1909.  535 

Eau  Claire  v.  Eau  Claire  Water  Co.  137  Wis.  617. 

decision.  Any  unusual  burdens  cast  upon  the  seller  thereby 
are  compensated  and  offset  by  the  burdens  resting  on  the 
purchaser  in  performing  an  important  function  of  govern- 
ment  imposed  upon  it.  Resides,  they  have  been  compensated 
by  a  grant  of  rights  and  privileges  which  none  but  a  govern- 
mental agency  could  confer  upon  them,  and  which  serves  to 
substantially  differentiate  the  situation  from  a  similar  con- 
tract for  purchase  between  two  individuals  acting  9ui  juris. 
The  contract  has  been  so  far  performed  by  the  city  that  the 
streets  are  occupied  and  other  rights  held  by  the  water  com- 
pany at  least  practically  obstructive  of  the  city's  right  and 
duty  to  furnish  general  water  supply.  These  rights  and 
privileges  have  been  conferred  on  the  faith  of  this  contract  for 
purchase.  The  status  quo  can  be  reestablished  and  the  city 
placed  in  its  former  situation  only  in  case  conveyance  be  com- 
j)elled.  In  other  words,  equity  cannot  be  done,  and  the  rights 
of  the  city  and  the  public  cannot  be  protected,  except  by 
compelling  performance  of  that  promise  by  which  defendants 
obtained  and  enjoyed  the  franchises  it  now  holds.  Such 
considerations  have  induced  courts  unhesitatingly  to  spe- 
cifically enforce  similar  contracts.  Farmington  V.  Corp,  v* 
Farmington  W.  Co.  93  Me.  192,  44  Atl.  609 ;  Bristol  v.  Bris- 
iol  &  W.  W.  W.  19  R.  I.  413,  34  Atl.  369;  Schroeder  v.  Oe- 
meinder,  10  Nev.  356 ;  Hertman  v.  Babcock,  103  Ind.  461, 
3  Ti".  E.  142;  Johnston  v.  Trippe,  33  Fed.  530;  Joy  v.  St. 
Louis,  138  U.  S.  1,  11  Sup.  Ct  243;  6  Pom.  Eq.  Jur. 
r.'^ded.)  §773. 

4.  Some  complaint  is  made  as  to  the  sufficiency  of  the 
tender  of  the  purchase  price  fixed  by  the  arbitration.  We 
can  see  no  defect  therein.  The  ordinance-contract  required 
that,  to  the  extent  of  any  outstanding  bonds,  purchase  price 
should  be  paid  to  the  trustees  for  said  bonds,  otherwise  the 
payment  must  be  to  the  holder  of  the  title.  The  required 
amount  was  tendered  to  the  holder  of  the  title,  accompanied 
by  merely  a  condition  that  a  release  of  the  mortgage  be  pro* 
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cured.  The  city  had  no  means  of  knowledge  what  amount  of 
indebtedness  was  secured  by  the  existing  mortgage.  The 
tender  was  made  to  the  secretary  and  guperintendent  of  the 
corporation,  the  only  officer  thereof  in  the  state  of  Wisconsin. 
It  was  undoubtedly  a  tender  to  that  corporation.  Then,  for 
the  first  time,  the  city  received  information,  binding  upon 
the  water  company,  that  the  amount  of  that  indebtedness  ex- 
•ceeded  the  amount  of  the  purchase  price,  whereby  it  learned 
that  the  whole  amount  of  such  purchase  price  was  by  the 
terms  of  the  ordinance-contract  payable  to  the  trustee  in  the 
mortgage.  It  accordingly  made  actual,  manual  tender  of 
said  amount  to  such  trustee.  The  money  has  been  kept 
ready  for  the  defendants  ever  since :  First,  by  a  deposit  as  a 
separate  fund  in  a  public  treasury,  and  later  by  deposit  in 
court;  thus,  undoubtedly,  has  the  tender  been  kept  good. 
ManJeel  v.  Belscamper,  84  Wis.  218,  54  N.  W.  500;  Apple- 
ton  V.  Appleion  W.  W.  Co.  136  W^is.  395,  117  N.  W.  816. 

An  item  of  $1,227  for  laying  certain  extensions  after  the 
arbitration  was  commenced  did  not  need  to  be  included  either 
in  the  amount  of  the  award  or  the  amount  of  the  tender.  It 
was  payable  upon  a  separate  and  distinct  contract  whereby 
the  water  company  agreed  to  do  the  work  and  the  city  to  pay 
the  cost  thereof  in  the  event  that  the  works  were  purchased  in 
pursuance  of  the  arbitration,  and  an  order  had  been  duly 
issued  therefor  whereby  that  amount  of  money,  which  was  at 
all  times  in  the  city  treasury,  became  appropriated  to  the 
defendants.     Appleion  v.  Appleton  W.  W.  Co.,  supra. 

5.  Further,  it  is  contended  that  the  city  could  not  by  ten- 
der or  otherwise  obligate  itself  to  pay  the  $253,000  of  award 
at  the  time  it  decided  to  purchase  the  works  and  made  the 
tender,  for  the  reason  that  thereby  the  indebtedness  of  the 
city  would  be  brought  to  excess  above  the  constitutional  limit 
of  five  per  cent  on  its  assessed  valuation.  Laying  to  one  side 
the  question  whether  the  defendants  could  raise  any  such  ob- 
jection when  the  actual  money  was  in  the  possession  of  the 
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city  and  was  tendered  to  them,  we  think  that  the  premise 
ui)on  which  the  objection  is  founded  is  not  established.  The 
court  found  that  an  addition  of  $253,000  to  the  debts  then 
existing  would  not  bring  the  total  to  an  excess  over  the  five 
per  cent  In  reaching  this  conclusion  of  fact  the  court  de- 
cided that  certain  items  of  city  assets  were  proper  offsets  op 
-deductions  from  either  its  present  or  prospective  amount  of 
indebtedness.  The  first  of  these  was  the  amount  of  the  sink- 
ing fund  accumulated  against  outstanding  city  bonds;  the 
second  was  the  amount  of  the  general  fund  then  in  the 
treasury;  the  third  was  a  credit  fund  consisting  of  certain 
special  assessments,  for  pavement,  sewers,  and  sidewalks, 
to  be  more  fully  described  hereafter;  and  the  fourth  was 
SL  sum  of  $68,000  which  had  been  contributed  by  subscrib- 
ers for  proposed  nonliability  bonds  to  be  issued  upon  the 
security  of  the  waterworks  after  the  same  should  be  ac- 
quired. The  financial  statement  makes  apparent  that  if 
either  all  the  first  three  classes  of  assets  or  the  fourth  item 
were  proper  offsets  against  the  indebtedness,  the  city  could 
incur  the  additional  $253,000  without  exceeding  its  five 
per  cent,  limit.  As  to  the  sinking  fund,  it  is  confessedly 
and  by  all  authority  a  proper  offset  against  the  existing  bonds 
to  payment  of  which  it  is  pledged.  Rice  v.  MilwavJcee,  100 
Wis.  516,  520,  76  K  W.  341 ;  Eronsbein  v.  Rochester,  76 
App.  Div.  494,  78  N.  Y.  Supp.  813.  The  money  in  the 
general  fund  is  also,  it  seems  almost  too  clearly  for  debate,  a 
proper  practical  offset  against  indebtedness.  The  council 
might  have  used  such  fund  momentarily  to  pay  off  any  item 
of  indebtedness  or  to  pay  for  the  waterworks.  This  view 
seems  to  be  sustained  by  Rice  v,  Milwavkee,  100  Wis.  516, 
76  IN".  W.  341,  where  a  general  fimd,  except  so  far  as  specific- 
ally pledged,  was  so  treated.  Even  if  we  accept  the  some- 
what limited  view  that  possession  of  assets  does  not  diminish 
existing  debts,  still  the  necessity  of  incurring  new  and 
further  debt  in  making  an  anticipated  purchase  is  obviated 
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and  diminished  by  possession  of  money  with  which  to  pay 
the  purchase  price.  The  purchase  of  the  waterworks  is  only 
illegal  if  and  because  the  city  will  ex  necessitate  thereby  be- 
come indebted  for  such  additional  amount  as  will  bring  the 
total  debts  above  the  five  per  cent  limit  If  it  has  $60,000 
M'hich  it  can  pay  in  cash  upon  the  purchase,  its  debt  is  in- 
creased not  $253,000,  but  only  $193,000.  Hence  the  money 
in  hand  is  effective  in  that  way  to  avert  the  predicament 
which  it  is  claimed  would  render  void  the  purchasa  That 
money  in  hand  for  general  city  purposes  might  be  so  used,, 
seems  to  us  dear.  Provision  of  water  supply  is  a  Intimate 
city  purpose,  as  much  as  cleaning  or  lighting  streets,  for 
which  such  a  fund  may  be  used  in  absence  of  charter  restric- 
tion. Ellinwood  v.  Reedslv/rg,  91  Wis.  131,  64  N.  W.  885 ; 
ApTpleton  W.  W.  Co.  v.  Appleton,  116  Wis.  363,  374,  93  N. 
W.  262. 

The  special  assessment  certificates  present  one  additional 
question.  The  city  is  empowered  to  cause  certain  street  im- 
provements to  be  made  and  the  expense  to  be  levied  as  a  spe- 
cial assessment  on  the  abutting  lots.  It  may  pay  for  the 
work  itself  or  may  let  contracts  whereby  the  contractors  take 
their  pay  in  the  special  assessment  certificates.  Eau  Claire 
took  the  former  method,  paid  for  the  work  out  of  the  general 
fund,  levied  definite  amounts  upon  specific  parcels  of  prop- 
erty, issued  certificates  therefor,  and  now  holds  such  certifi- 
cates in  process  of  collection,  which,  by  law,  is  accomplished 
by  including  such  assessment  in  the  tax  carried  out  against 
the  respective  parcels,  either  in  one  sum  or  in  instalments  of 
one  fifth  in  each  of  five  years.  Of  course  the  money  when 
collected  returns  to  the  general  fund  in  replacement  of 
money  paid  therefrom  for  the  expense  of  the  improvement 
The  certificates,  or,  if  extended,  the  improvement  bonds, 
draw  six  per  cent,  interest,  and-  are,  the  court  finds,  readily 
salable  for  their  face.  Such  money,  when  collected  into  the 
p^oneral  fund,  is  obviously  controlled  by  the  considerations 
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with  reference  to  that  fund  itself  already  expressed.  We 
can  see  no  escape  from  the  view  that  so  much  of  the  money 
due  on  those  certificates,  not  actually  collected,  as  is  poten- 
tially within  reach  for  general  city  expenses  is  equally  within 
that  fund,  and,  like  it,  available  in  offsetting  existing  in- 
debtedness or  averting  necessity  for  new  indebtedness  for 
anything  purchasable  out  of  the  general  fund.  The  question 
when  prospective  revenues  are  so  potentially  in  hand  that 
they  may  be  counted  against  the  contracted  expenditures  has 
often  been  considered  by  this  court  Earles  v.  Wells,  94 
Wis.  285,  68  K  W.  964;  Crogster  v.  Bayfield,  99  Wis.  1,  7, 
11,  74  K  W.  635,  77  K  W.  167;  Rice  v.  MUwavJcee,  100 
Wis.  516,  76  K  W.  341 ;  Herman  v.  Oconto,  110  Wis.  660,, 
670,  86  N.  W.  681]  Balch  v.  Beach,  119  Wis.  77,  82,  95  N. 
W.  132. 

In  Earles  v.  Wells  it  is  said  that  "a  municipality's  ca- 
pacity for  doing  business  on  such  cash  basis,  with  outstand- 
ing liabilities,  is  necessarily  measured  by  the  amount  of 
cash  on  hand  and  the  available  assets  and  resources  readily 
convertible  into  cash  to  meet  the  payment  of  such  liabilities 
as  they  become  due  ;'^  and  states  the  antithetical  condition  as 
"with  no  money  nor  assets  in  the  treasury,  nor  current  r;eve- 
niies  collected  or  in  process  of  collection  for  the  payment  of 
the  same."  In  Crogster  v.  Bayfield  the  first  above  quoted 
words  were  assumed  to  correctly  state  the  law,  and  apparently 
a  quantity  of  tax  certificates  owned  by  the  county  were  held 
available  as  a  credit  to  the  extent  of  their  sale  value,  although 
of  course  the  only  method  of  collection  was  by  the  sale  of 
the  property,  purchase  thereof  by  the  county,  and  maintain- 
ing the  lien  thereon  for  future  payment.  In  Rice  v.  Mil- 
wauhee  were  considered  prospective  fees  for  liquor  licenses 
and  upon  taxation  or  license  of  the  street  railroad,  depending 
on  its  earnings,  and  payable  five  months  later  than  the  date 
under  consideration,  and  they  were  rejected  for  the  reason 
that  they  were  "entirely  indefinite  and  uncertain.     They 
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were  not  in  process  of  collection,  and  could  be  collected  only 
at  the  will  of  parties  wlio  sought  privileges  for  which  license 
charges  were  made,  and  for  that  reason  could  not  be  consid- 
ered as  available  assets  or  resources."  The  court  further  de- 
fined potential  assets  as  only  such  "as  the  corporation  had 
levied,  and  had  a  legal  right  to  enforce,  regardless  of  any 
one's  will  or  pleasure.  The  'available  assets  and  resources' 
referred  to  means  tangible  property  in  the  treasury  legally 
available  and  properly  applicable  to  the  payment  of  debts 
and  readily  convertible  into  money  for  that  purpose."  In 
Tlerman  v,  Oconto  was  under  consideration  the  city's  condi- 
tion in  October,  and  the  annual  taxes  which  had  been  decided 
to  include  in  the  tax  roll  were  held  not  proper  assets  or  reve- 
nues in  process  of  immediate  collection,  because  they  had  not 
yet  been  levied ;  that  not  until  "the  proper  tax  roll  was  put 
in  the  collector's  hands  and  the  tax  was  then  enforceable  re- 
gardless of  the  will  of  the  taxpayer"  could  the  taxes  be  con- 
sidered assets.  Batch  v.  Beach  was  to  the  same  effect  In 
the  instant  case  all  of  the  conditions  prescribed  in  these  sev- 
eral decisions  seem  to  be  satisfied.  The  amount  of  the  spe- 
cial assessments  had  been  levied,  they  were  in  course  of  the 
process  of  enforced  collection,  and  were  not  subject  to  or  con- 
ditioned upon  the  volition  of  anybody.  The  question  of 
doubt  is  whether  a  process  of  collection  which  under  the  law 
may  be  protracted  as  to  a  part  through  a  period  of  four  years 
is  a  process  of  immediate  collection,  as  such  word  is  used  in 
some  of  the  cases.  This  expression  was  used  to  exclude  a 
condition  where  no  levy  and  right  to  commence  collection  ex- 
isted. In  any  event  Crogster  v.  Bayfield  seems  to  be  au- 
thority for  the  conclusion  that,  at  least  to  the  extent  for 
which  such  liens  duly  levied  upon  specific  real  estate  can  be 
sold  by  the  city,  they  constitute  a  present  available  asset  for 
the  purpose  of  paying  debts  to  which  they  are  applicable. 
There  is  no  evidence  as  to  what  proportion  of  this  $30,000  of 
special  assessments  there  had  been  steps  taken  to  extend 
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them  over  the  permissive  five-year  term;  but  we  think  that 
immaterial,  for  the  reason  that,  if  so  extended,  the  city  was 
at  liberty  to  issue  improvement  bonds  in  place  of  them, 
which  would  draw  interest,  which  might  be  sold,  or  which 
might  be  an  entirely  legitimate  investment  for  the  moneys  in 
the  sinking  fund.  Such  improvement  bonds,  in  the  light  of 
the  charter,  would  not  constitute  an  indebtedness  of  the  city, 
as  counsel  asserts  on  the  authority  of  Fowler  v.  Superior,  85 
Wis.  411,  54  N.  W.  800.  The  authority  of  that  case  has 
been  strictly  limited  to  the  issue  of  bonds  then  under  consid- 
eration. Uncas  Nat  Bank  v.  Superior,  115  Wis.  340,  349, 
91  N.  W.  1004;  Chase  v.  Superior,  134  Wis.  225, 114  N.  W. 
437. 

We  therefore  conclude  that  it  was  not  made  to  appear 
that  the  purchase  of  the  waterworks  in  question  for  $253,000 
would  necessitate  the  incurring  of  an  indebtedness  which, 
added  to  the  existing  debt,  would  exceed  the  constitutional 
limit  of  five  per  cent  upon  the  assessed  valuation.  We  ex- 
press no  opinion,  therefore,  as  to  whether  the  $68,000  men- 
tioned above,  paid  into  the  city  treasury  as  subscription  for 
prospective  nonliability  bonds,  could  be  considered  an  asset 
in  reduction  of  indebtedness. 

6.  Error  is  assigned  upon  the  accounting,  not  because  the 
defendants  were  required  to  account  for  the  net  revenues 
earned  by  the  works  since  the  tender,  and  credit  the  same  to 
the  plaintiff — ^the  correctness  of  which  seems  to  be  con- 
ceded,— ^but  upon  the  failure  to  offset  against  the  same  inter- 
est on  the  purchase  price  from  the  time  of  its  tender.  The 
rule  seems  to  be,  generally,  that  when  one  who  is  under  a 
legal  duty  to  convey  property  to  another,  wrongfully,  though 
in  good  faith,  refuses  to  do  so,  a  court  of  equity  will  treat 
the  property  as  belonging  to  the  grantee  after  the  time  at 
which  it  ought  to  have  been  transferred,  and  will  treat  the 
wrongful  holder  as  a  trustee  thereof  for  the  purchaser's  bene- 
fit, liable  to  account  at  least  for  profits  actually  received. 


Digitized  by 


Google 


:A2         SUPEEME  COTJET  of  WISCONSIN.      [Jan. 
Eau  Claire  v.  Eau  Clair©  Water  Co.  137  Wis.  517. 

Benson  v.  Cutler,  53  Wis.  107,  10  N.  W.  82 ;  8.  G.  66  Wis. 
305,  28  N.  W.  134;  Bostwick  v.  Beach,  103  K  T.  414,  423, 
9  N.  K  41;  iS.  C.  105  N.  Y.  661,  12  N.  E.  32;  Fry,  Spec 
Perf.  (3d  ed.)  §§  1372-1375.  Obviously,  however,  if  the 
grantee  has  enjoyed  the  use  of  the  purchase  money,  or,  indeed, 
has  by  his  act  deprived  the  grantor  of  it,  the  very  equities  of 
the  case  would  demand  that  the  latter's  duty  to  account  for 
profits  be  abated  to  that  extent ;  but  where  the  purchase  money 
has  been  tendered,  and  has  been  so  appropriated  to  the  pur- 
poses of  the  tender  that  the  purchaser  has  received  no  benefit 
therefrom  meanwhile,  and  the  failure  of  the  seller  to  receive 
it  and  enjoy  its  use  is  due  wholly  to  his  own  fault,  no  very 
good  reason  is  apparent  why  the  loss  of  interest  which  such 
money  might  have  earned  if  put  to  use  should  fall  on  the  in- 
nocent purchaser.  The  authorities  are  generally  to  that 
eflFect  Fry,  Spec.  Perf.  (3d  ed.)  §  1383;  Waterman,  Spec. 
Perf.  §  519 ;  Bostwick  v.  Beach,  supra;  Davis  v.  Parker,  14 
Allen,  94;  Eastman  v.  Simpson,  139  Mass.  348, 1  N.  E.  346. 
In  the  present  case  it  appears  that  the  amount  of  the  tender 
ha»  been,  through  all  of  the  period  of  litigation,  strictly  set 
apart  and  appropriated,  as,  indeed,  it  needed  to  be  in  case  at 
any  moment  the  defendants  should  change  their  attitude 
and  tender  conveyance.  True,  it  may  not  have  been  put  out 
of  the  control  of  the  defendants,  but  it  was  kept  in  the  hands 
of  the  city  treasurer,  an  ofiicer  of  the  law,  whose  duty  it  was 
by  law  to  pay  it  over  to  the  defendants  when  they  complied 
wdth  the  legal  requirements.  When  a  municipal  corpora- 
tion thus  sets  aside  and  appropriates  money  to  a  debt,  and 
places  it  with  an  officer  of  the  law  as  a  special  fund  which 
the  debtor  can  receive  at  any  time,  it  is  at  least  such  tender 
as  is  effective  to  stop  interest  Appleton  W.  W.  Co.  v.  Ap- 
plet on,  136  Wis.  395,  117  K  W.  816,  The  record  is  barren 
of  any  evidence  that  the  city  did  receive  any  interest  upon 
this  fund,  and  we  certainly  caimot  take  judicial  notice  that 
there  was  any  opportunity  for  it  by  reasonable  diligence  to 
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Tiave  done  so.  Such  a  fund,  liable  to  be  withdrawn  any  mo- 
ment, would  be  an  embarrassment  rather  than  an  advantage  to 
any  bank  likely  to  be  found  in  a  city  of  the  size  of  Eau  Olaire, 
and  therefore  not  likely  to  invite  compensation  for  its  de- 
posit even  at  a  low  rate  of  interest  We  cannot  think  any 
error  was  committed  in  refusing  to  offset  interest  upon  this 
fund  against  the  profits  realized  by  the  defendants  from  the 
use  of  the  waterworks,  which  they  should  have  conveyed  to 
the  plaintiff  at  the  time  of  the  tender. 

We  find  no  error  which  need  reverse  the  condusion  of  the 
•circuit  court 

By  the  Court. — Judgment  affirmed. 


Bboww,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

Becemder  10,  1908-— January  26, 1909. 

<7HmlnaI  Jaw  and  practice:  Statutes  defining  crimes:  Construction: 
Time  when  statutes  take  effect:  Physicians  and  surgeons: 
Registration  of  Urths:  "Wilfully." 

1.  Ch.  469.  Laws  of  1907  (sees.  1022—1  to  1022—59,  Stats.),  which, 
among  other  things,  denounces  a  penalty  upon  any  physician 
who,  on  or  before  October  1,  1907,  shaU  fail  to  register  his 
name,  address,  and  occupation  with  the  "local  registrar"  of 
the  district  in  which  he  resides,  took  effect  from  and  after 
October  1,  1907.  The  same  statute  created  the  office  of  local 
registrar.  Held,  that  until  October  2,  1907,  there  was  no 
"local  registrar"  in  existence,  and  hence  a  compliance  with 
the  only  command  of  the  statute  with  reference  to  registra- 
tion was  impossible. 

"2.  A  law  which  takes  away  a  man's  property  or  liberty  as  a  pen- 
alty for  an  offense  must  so  clearly  define  the  acts  upon  which 
the  penalty  is  denounced  that  no  ordinary  person  can  fall  to 
understand  his  duty  and  the  departure  therefrom  which  the 
law  attempts  to  make  criminal. 
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8.  One  cannot  be  said  to  wilfully  violate  a  statute  which  is  so 
contradictory  or  blind  that  he  must  guess  or  conjecture  what 
his  duty  is  thereunder. 

4.  An  act,  in  order  to  be  wilfully  criminal,  must  fall  both  within 
the  words  of  the  denunciatory  statute  and  within  its  spirit 

6.  Under  ch.  469.  Laws  of  1907  (sees.  1022—1  to  1022—59,  Stats.), 
denouncing  a  penalty  upon  any  physician  who,  on  or  before 
October  1,  1907,  shall  fail  to  register  his  name,  address,  and 
occupation  with  the  local  registrar  of  the  district  in  which 
he  resides,  and  under  the  evidence,  stated  in  the  opinion,  it  is 
held  that  defendant  was  not  shown  to  have  wilfully  failed 
and  neglected  to  register  in  breach  of  the  command  of  the 
statute. 

6.  "Wilfully,"  when  used  to  describe  acts  which  shall  be  pun- 

ished criminally,  includes,  in  addition  to  mere  purpose  to  do 
the  act,  a  purpose  to  do  wrong,  and  Involves  evil  intent  or 
legal  malice. 

7.  "Wilfully,"  in  the  Wisconsin  criminal  statutes,  Is  satisfied  only 

by  evil  intent  without  justifiable  excuse,  and  is  used  to  charac- 
terize an  act  done  wantonly,  or  one  which  a  man  of  reason^ 
able  knowledge  and  ability  must  know  to  be  contrary  to  fais- 
duty. 

8.  Ch.  4C9,  Laws  of  1907   (sees.  1022—1  to  1022—59,  Stats.),  de- 

nounces a  penalty  upon  any  physician  who  wilfully  refuses  to 
make  a  certificate  of  birth  in  a  prescribed  form  within  five 
days  after  the  date  of  birth.  Defendant,  a  physician,  who  had 
no  actual  knowledge  of  the  passage  of  the  law  of  1907,  attempted 
to  perform  his  duty  in  reporting  births  by  making  a  certifi- 
cate upon  a  blank  which  had  theretofore  been  furnished  him 
by  the  city  health  officer,  who,  under  the  act  of  1907.  became 
local  registrar.  This  certificate  was  returned  to  defendant 
and  his  attention  called  to  the  fact  that  it  did  not  comply 
with  the  new  law.  Defendant  thereupon  returned  the  certifi- 
cate, stating  that  he  had  none  of  the  so-called  new  blanks,  and 
made  application  for  some  of  them,  but,  although  the  cer- 
tificate was  again  returned  to  defendant,  no  blanks  were  sup- 
plied, and  a  few  days  thereafter  the  instant  prosecution  for 
violation  of  the  act  of  1907  was  commenced.  Held,  that  de- 
fendant was  not  guilty  of  wilful  violation  of  the  law  of  1907, 
but  there  was  a  mere  inadvertent  omission  of  a  required  act  in 
the  sincere  attempt  to  perform  a  duty  as  defendant  under- 
stood it 
[9.  Whether  ch.  469,  Laws  of  1907  (sees.  1022—1  to  1022—59, 
Stats.),  is  an  invasion  of  the  constitutional  rights  of  the  in- 
dividual, not  determined.] 
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Ereor  to  review  a  judgment  of  the  munioipal  court  of 
Milwaukee  county :  A.  C,  Bbazee,  Judge.     Reversed, 

Plaintiff  in  error  was  informed  against  for  that>  being  a 
physician  and  having  attended  upon  the  birth  of  a  certain 
child  on  or  about  November  10,  1907,  he,  first^  wiMuUy  and 
unlawfully  failed,  neglected,  and  refused  to  register  his 
name,  address,  and  occupation  with  the  local  registrar  of  vital 
statistics  for  the  district  of  Milwaukee,  where  he  lived;  and, 
secondly,  that  on  the  6th  day  of  December  he  did  wilfully 
and  unlawfully  fail,  refuse,  and  neglect  to  file  a  certificate  of 
the  birth  of  said  child,  properly  and  completely  filled  out, 
giving  all  of  the  facts  required  by  law,  with  the  local  registrar 
of  vital  statistics  of  the  district  of  Milwaukee,  and  still  does 
wilfully  and  unlawfully  fail,  neglect,  and  refuse  to  file  said 
certificate.  The  case  was  finally  tried  before  the  municipal 
court  of  Milwaukee  county,  without  a  jury,  whereupon 
said  court,  without  filing  formal  findings,  did  adjudge  the 
defendant  guilty  as  charged  in  the  complaint,  and  sentenced 
him  to  a  fine  of  $20,  with  imprisonment  in  case  of  nonpay- 
ment, to  review  which  judgment  the  accused  sued  out  writ  of 
error. 

Frank  M.  Hoyi,  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General  and  F.  T.  Tucker,  assistant  attorney  general, 
and  oral  argument  by  Mr.  Tucker. 

Dodge,  J.  This  prosecution  is  under  ch.  469,  Laws  of 
1907,  which  went  into  effect  October  1st  of  that  year.  Prior 
thereto  the  notification  of  births  had  been  required  to  be. 
made  to  municipal  officers,  in  Milwaukee  to  tlie  commissioner 
of  health.  The  effect  of  the  statute  of  1907,  now  designated 
as  sec.  1022 — 1  to  sec.  1022 — 59,  inclusive,  was  to  create  a 
state  bureau  of  vital  statistics  (sec.  1022 — 1),  to  create  the 
offices  of  state  registrar  (sec.  1022 — 2),  and  local  registrars  in 
each  municipal  subdivision  of  the  state  (sec.  1022 — 6).  It 
Vou  137  —  35 
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imposed  on  tlie  state  board  of  health  and  the  state  registrar 
authority  to  make  and  promulgate  rules  and  regulations 
(sees.  1022 — 2,  8).  It  required  the  state  registrar  to  pre- 
pare blanks  for  the  necessary  certificates  of  births  and  deaths 
and  to  supply  them  to  the  local  registrars  (sec.  1022 — Y).  It 
required  the  local  registrar  to  supply  blank  forms  of  certifi- 
cates to  such  persons  as  require  them  (sec.  1022 — 20).  It 
required  each  physician,  on  or  before  the  1st  day  of  October, 
1907,  to  register  his  name,  address,  and  occupation  with  the 
local  registrar  of  the  district  in  which  he  resides  (sec 
1022 — 19).  It  required  that  the  physician  or  midwife  in 
attendance  upon  any  birth  should  file  a  certificate  of  birth 
properly  and  completely  filled  out,  giving  all  the  particulars 
required  by  this  act,  with  the  local  registrar  of  the  district 
in  which  the  birth  occurred,  within  five  days  after  the  date 
of  birth  (sec.  1022 — 28).  It  prohibited  the  use  of  any 
blanks  other  than  those  supplied  by  the  state  registrar  (sec 
1022—8);  and  it  amended  sec.  4608A,  Stats.  (1898),  to 
provide : 

"Any  person  who  shall  wilfully  violate  any  of  the  pro- 
visions of  sees.  1022 — 1  to  1022 — 59,  inclusive,  or  who  shall 
neglect  or  refuse  to  perform  any  duty  or  do  any  act  imposed 
upon  him  or  required  by  said  sections,  or  who  shall  neglect 
or  refuse  to  make  any  certificate  required  by  said  sections  to 
be  made,  or  falsely  make  any  such  certificate,  or  knowingly 
make  any  false  statement  in  such  certificate,  or  who  shall 
alter  any  certificate  or  report  provided  for  or  required  by 
said  sections,  shall  be  punished"  by  fine  or  imprisonment 
(Laws  of  1907,  ch.  469,  sec  2)  ; 

and  by  its  final  section  (sec.  5)  provided:  "This  act  shall  take 
effect  and  be  in  force  from  and  after  October  1, 1907." 

The  facts,  which  are  not  in  dispute,  are  that  the  defendant 
is  a  physician,  in  active  practice  in  the  city  of  ^Milwaukee 
since  1879  ;  that  his  name,  age,  and  profession  have  for  many 
years  been  registered  in  the  office  of  the  city  health  officer, 
who  by  the  act  of  1907  (-ec.  1022 — 6)  is  made  local  regis- 
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trar ;  tliat  he  had  no  actual  knowledge  of  the  passage  of  the 
new  law ;  that  he  attended  the  birth  of  the  child  in  question 
on  or  about  the  10th  day  of  Xovember,  1007 ;  that  at  that 
time  he  was  equipped  with  blanks  for  certifying  births  which 
had  been  sent  him  by  said  city  health  oflScer ;  that  the  father 
of  the  child  was  absent  from  town  for  some  days,  and  that 
immediately  upon  his  return  defendant  obtained  from  him 
the  information  necessary  to  fill  such  blanks  as  he  had ;  and 
that  some  time  prior  to  December  5,  1907 — ^^vhen  is  not 
proved, — ^he  forwarded  the  same  to  the  health  commissioner, 
who  was  also  the  local  registrar,  in  supposed  compliance  with 
the  law.  The  certificate  was  returned  to  him,  calling  his  at- 
tention to  the  fact  that  the  same  did  not  comply  with  the  new 
law,  and  also  calling  his  attention  to  that  section  of  the  law 
which  required  every  physician  on  or  before  October  1,  1907, 
to  register  name,  address,  and  occupation  with  the  local  regis- 
trar. The  defendant  returned  the  certificate  and  wrote  that 
he  had  been  registered  in  the  office  of  his  correspondent  since 
1879,  also  stating  that  he  had  none  of  the  so-called  new  blanks, 
and  that  he  made  application  for  some  of  them.  This  was 
j^gain  returned  by  the  local  registrar,  but  no  blanks  were  sup- 
]>lipd,  and  a  few  days  after  this  prosecution  was  commenced 
upon  his  instigation,  apparently  without  report  to,  or  au- 
thority from,  the  state  registrar,  as  seems  to  be  at  least  sug- 
gested  by  sec.  1022 — 9.  A  book  from  the  city  health  office 
was  produced,  labeled  "Physicians'  Register,"  and  contain- 
ing name,  address,  and  occupation  of  defendant. 

Obviously,  there  are  two  offenses  alleged  in  the  complaint, 
namely,  the  failure  to  register  and  the  failure  to  file  a  cer- 
tificate of  birth.  They  stand  upon  different  grounds.  The 
only  provision  for  registering  to  be  found  in  the  act  is 
sec.  1022 — 19,  which  requires  the  registering  to  be  done  on 
or  before  October  1,  1907,  and  contains  no  requirement 
whatever  that  a  physician  register  thereafter,  thouc:li  by  im- 
plication it  may  so  permit.     P>y  the  last  section  the  act  did 
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not  go  into  effect  until  after  October  1,  1907.  State  ex  reL 
Ati'y  Oen.  p.  Messmore,  14  Wis.  163;  O'Connor  v.  Fond  du 
Lac,  109  Wis.  253,  262,  85  N.  W.  327.  There  was  there- 
fore not  until  October  2d  any  "local  registrar''  in  existence, 
and  a  compliance  with  the  only  command  of  the  statute  with 
reference  to  registration  was  impossible.  It  is  a  most  fun- 
damental canon  of  criminal  legislation  that  a  law  which 
takes  away  a  man's  property  or  liberty  as  a  penalty  for  an 
offense  must  so  clearly  define  the  acts  upon  which  the  penalty 
is  denounced  that  no  ordinary  person  can  fail  to  understand 
his  duty  and  the  departure  therefrom  which  the  law  attempts 
to  make  criminal.  One  cannot  be  said  to  wilfully  violate  a 
statute  which  is  so  contradictory  or  blind  that  he  must  guess 
or  conjecture  what  is  his  duty  thereunder.  2  Suth.  Stat 
Constr.  (2d  ed.)  §  520.  Had  the  defendant  been  ever  so  ac- 
curately and  perfectly  informed  of  this  law,  what  would  he 
have  done  to  comply  with  it  t  He  could  not,  as  we  have  said, 
comply  with  its  terms ;  and  if  he  could  not  make  such  regis- 
tration with  the  nonexistent  local  registrar,  with  whom  should 
he  make  it,  if  at  all  ?  If  with  the  municipal  health  officer, 
who  was  on  October  1st  to  become  local  registrar,  then  he 
had  already  done  so.  Under  the  pre-existing  laws  the  re- 
lations of  the  physicians  were  with  different  local  officers, 
largely  with  the  register,  of  deeds ;  in  some  cases  the  city 
clerks.  Must  a  physician  at  his  peril  guess  that  when  the 
L\i]rislature  ordered  him  to  file  with  a  certain  state  officer, 
and  he  found  that  impossible,  they  meant  that  he  should 
file  with  the  register  of  deeds  ?  The  solution  of  such  conun- 
drums cannot  be  imposed  upon  individuals  at  the  risk  of 
criminality  if  they  make  a  mistaka  An  act,  in  order  to 
be  wilfully  criminal,  must  fall  both  within  the  words  of 
the  denunciatory  statute  and  within  its  spirit.  2  Suth. 
Stat.  Constr.  (2d  ed.)  §§  520,  521;  U.  8.  v.  WUtberger, 
6  Wheat  76,  95 ;  Ex  parte  Baihy,  39  Fla.  734,  28  South. 
552.  Eecause  this  statute  made  impossible  compliance  with 
the  words  of  pcc.  1022 — 10,  and,  while  registration  has  been 


Digitized  by 


Google 


26]  JANUARY  TERM,  1909.  549 

Brown  v.  State,  137  Wis.  543. 

possible  and  permitted  since,  there  is  no  word  in  the  statute 
requiring  it,  we  hold  that  the  defendant  was  not  shown  to 
have  wilfully  failed  or  neglected  to  register  in  breach  of 
the  command  of  the  statute, 

2.  Turning  now  to  the  chaise  that  he  wiMully  neglected  to 
file  such  a  certificate  of  birth  as  the  statute  commanded: 
The  word  "wilfuU/'  has  acquired  a  pretty  well  defined 
meaning  in  criminal  atatutes.  While  its  lexiconic  signifi- 
<;ance  may  in  some  association  be  no  more  than  intentionally 
or  even  knowingly,  yet,  when  used  to  describe  acts  which 
shall  be  punished  criminally,  it  includes,  in  addition  to  mere 
purpose  to  do  the  act,  a  purpose  to  do  wrong.  It  involves 
■evil  intent  or  legal  malice,  according  to  the  great  weight  of 
authority.  Felton  v.  U.  8.  96  U.  S.  699,  702 ;  Potter  v. 
U.  8.  165  U.  S.  438,  446,  15  Sup.  Ct.  144;  Spurr  v.  U.  8. 
174  TJ.  S.  728,  734,  19  Sup.  Ct  812 ;  State  ex  rel  v.  Alcorn, 
78  Tex.  387,  14  S.  W.  663 ;  Comnu  v.  Kneeland,  20  Pick. 
206,  220.  This  meaning  for  the  word  has  been  declared 
for  Wisconsin  statutes  in  the  words  of  Dixon,  C.  J.,  in 
State  V.  Preston,  34  Wis.  675,  as  satisfied  only  by  "evil  in- 
tent without  justifiable  excuse."  It  is  used  "to  character- 
ize an  act  done  wantonly,  or  one  which  a  man  of  reasonable 
knowledge  and  ability  must  know  to  be  contrary  to  his 
duty;"  and  that  case  has  been  considered  authoritative. 
State  V.  Castle,  44  Wis.  670,  676 ;  State  v.  Smith,  52  Wis. 
134, 137,  8  K  W.  870. 

We  are  convinced  that  defendant's  conduct  evinces  no 
such  state  of  mind.  The  voluntary  effort  to  perform  his 
•duty  by  making  certificate  upon  the  blanks  which  had  been 
supplied  him  by  the  public  officer,  and  the  offer  to  comply 
with  new  regulations  implied  by  his  request  that  new  blanks 
therefor  be  sent  him,  together  with  other  circumstances, 
make  plain  that  there  was  mere  inadvertent  omission  of  a  re- 
quired act  in  the  sincere  attempt  to  perform  his  duty  as  he 
understood  it 

Since  the  views  already  expressed  preclude  a  conclusion 
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of  guilt  upon  the  charges  preferred,  even  if  eh.  469,  Laws  of 
1907,  be  valid,  we  forego  consideration  of  the  very  earnest 
contention  by  plaintiff  in  error  that  many  of  the  require- 
ments in  that  act  are  either  so  impossible  of  performance,  as 
requiring  physicians  to  certify  facts  which  they  cannot 
know,  or  so  unreasonable,  as  requiring  them  to  certify  to 
facts  within  five  days  as  to  which  they  can  only  gain  even 
secondary  information  by  the  expenditure  of  much  time  and 
labor,  that  the  l^islature,  it  is  argued,  has  no  right  to  im* 
pose  them  without  compensation;  and  that  the  whole  act  is 
therefore  an  invasion  of  the  constitutional  rights  of  the  in- 
dividual. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  complaint 


PiBBCK,  Respondent,  vs.  Chicago  k  Milwattkee  Electbic 
Sailboad  Compatty,  Appellant 

January  S^January  26,  1909. 

Eminent  domain:  Electric  railroads:  Right  of  way:  Uses:  Admissi- 
hility  of  evidence:  Instructions  to  jury:  Remote  and  specula- 
tive damages:  Witnesses:  Competency:  Experts:  QualifUMtions: 
Hypothetical  questions:  Appeal  and  error:  Review:  Prejudi- 
cial error:  Damages  and  benefits:  Uses  of  land  taken:  Values: 
Averages, 

1.  In  proceedings  to  condemn  a  right  of  way  for  an  electric  rail- 
road, evidence  showing  that  the  defendant  railroad  was  con- 
nected with  and  had  traffic  arrangements  with  commercial 
railroads,  of  the  probable  location  of  its  freight  yards  and 
their  proximity  to  such  other  railroads,  and  what  under  its 
charter  were  its  powers  and  privileges  as  to  its  right  to  use 
motive  power  other  than  electric  in  its  use  of  the  strip  of 
land  sought  to  be  condemned,  is  held  admissible  to  show  what 
use  the  defendant  might  make  of  this  strip. 
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2.  In  proceedings  to  condemn  a  right  of  way  for  an  electric  rail- 

road, the  nature  of  the  use  of  the  strip  sought  to  he* con- 
demned is  material  on  the  question  of  damages  to  the  land- 
owner's adjoining  property,  if  it  appears  that  a  particular  use 
would  naturally  tend  to  depreciate  its  market  value. 

3.  In  proceedings  to  condemn  a  right  of  way  for  an  electric  rail- 

road, instructions  to  the  Jury  informing  them  that  eridence 
that  the  defendant's  railroad  was  connected  with  and  had 
trafBc  arrangements  with  commercial  railroads,  of  the  prob- 
able location  of  its  freight  yards  and  their  proximity  to  such 
other  railroads,  and  what  under  its  charter  were  its  powers 
and  privileges  as  to  its  right  to  use  motive  power  other  than 
electric  in  its  use  of  the  strip  of  land  sought  to  be  condemned, 
could  only  be  considered  on  the  question  of  the  market  value 
of  the  land  not  taken,  are  held  appropriate  and  sufficient  to 
inform  the  jury  of  its  duty  in  considering  such  evidence. 

4.  In  proceedings  to  condemn  a  right  of  way  for  an  electric  rail- 

road, items  of  evidence  of  the  cost  of  replacing  sheds  and 
fences  taken  as  part  of  the  strip,  and  of  the  danger  to  life 
and  property  consequent  upon  a  railroad  farm  crossing,  are 
not  in  themselves  elements  for  which  damages  can  properly 
be  allowed  as  items  of  injury  to  the  adjoining  land,  and  in 
arriving  at  the  damages  are  to  be  rejected  as  too  remote  and 
conjectural  as  causes  of  depreciation. 

5.  In  such  case  the  court  instructed  the  Jury,  in  substance,  that 

such  class  of  evidence  was  only  "received  as  showing  reasons 
upon  which  witnesses  testifying  thereto  base  their  opinions 
that  the  fair  market  value  of  the  land  not  taken  was  depre- 
ciated because  of  the  presence  of  the  railway,  and  may  be 
considered  by  you  in  explanation  of  their  opinions  as  to  valu- 
ation and  depreciation,  to  assist  you  in  estimating  the  value 
of  such  opinions,  and  to  aid  you  in  measuring  the  real  loss 
to  the  owner.  Such  facts  do  not  constitute  a  basis  for  sep- 
arate and  distinct  damages,  for  they  are  too  reihote  and  spec- 
ulative;" that  the  damage  to  the  adjoining  land,  if  any,  was 
the  actual  depreciation  of  it  in  market  value  at  the  time  of 
the  award  on  account  of  the  taking  of  the  strip  for  railroad 
uses,  and  that  the  fair  market  value  of  the  strip  taken  in- 
cluded trees  and  improvements.  Held,  under  such  positive  di- 
rections and  instructions,  that  it  is  presumed  that  the  jury 
understood  that  they  were  not  to  assess  any  special  damages 
on  account  of  such  conjectural  or  remote  conditions,  and  that 
they  followed  such  explicit  instructions  in  arriving  at  their 
verdict. 

6.  Testimony  of  a  witness  qualifying  as  an  expert  as  to  values  of 
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farm  lands,  that  he  had  owned  real  estate  in  a  city  distant 
about  one  quarter  of  a  mile,  that  he  had  owned  acreage  prop* 
erty,  that  he  had  theretofore  bought  and  sold  some,  and  that 
he  had  made  inquiries  as  to  market  values,  shows  sufficient 
Information  on  the  subject  to  enable  him  to  express  his  opin- 
ions on  the  questions  covered,  the  grounds  of  his  opinions 
and  their  weight  being  for  the  determination  of  the  Jury. 

7.  In  proceedings  to  condemn  lands  for  an  electric  railroad,  a  hy- 

pothetical question  as  to  values,  stated  in  the  opinion.  Is  held 
not  to  embrace  improper  items  of  evidence,  to  contain  sufficient 
facts  to  enable  the  witness  to  form  an  opinion,  and  not  to  be 
misleading  or  confusing. 

8.  In  proceedings  to  condemn  lands  for  an  electric  railroad,  where 

a  witness  had  fully  testified  on  the  questions  of  the  adaptabil- 
ity'of  the  lands,  a  farm,  for  platting  and  how  to  plat  it  after 
the  taking  of  the  strip  for  railroad  purposes,  it  is  not  preju- 
dicial error  to  sustain  an  objection  to  a  question:  "Would  yon, 
as  a  real-estate  man,  advise  the  owner  of  the  farm  to  cut  it  into 
acre  tracts  and  sell  them  off  on  Asylum  avenue?"  since  an 
answer  to  the  question  would  at  most  be  expressive  of  the 
witness's  opinion  or  advice  regarding  the  advisability  of  plat- 
ting and  cutting  off  acre  tracts  on  Asylum  avenue. 

9.  If  such  question  was  designed  to  elicit  an  answer  respecting 

the  market  value  of  the  land  in  acre  lots,  the  ruling  was  also 
proper,  because  the  question  failed  to  disclose  any  such  pur- 
pose and  an  appropriate  answer  thereto  could  not  give  such 
informatiou. 

10.  In  proceedings  to  condemn  lands  for  an  electric  railroad,  por 

tlons  of  Instructions  to  the  jury  excepted  to,  stated  in  the 
opinion,  which  were  only  parts  of  sentences  or  paragraphs 
embracing  one  subject  and  which  should  be  considered  in  con- 
nection with  the  other  parts,  are  held  not  to  be  subject  to  the 
claim  that  they  conveyed  the  idea  that  the  jury  were  not  to  take 
Into  consideration  any  enhanced  value  of  plaintiff's  lands  at  the 
time  of  taking  by  reason  of  the  probable  construction  of  the 
road. 

11.  In  proceedings  to  condemn  land  for  an  electric  railroad,  in- 

structions to  the  Jury,  in  substance,  that  the  railroad  company 
has  the  right  under  the  law  to  occupy  and  use  such  land  for 
all  the  purposes  prescribed  in  its  charter  and  articles  of  in- 
corporation, that  a  present  omission  to  exercise  all  such  rights 
does  not  reduce  the  damages  actually  sustained,  and  that  the 
award  made  by  the  jury  should  cover  the  plaintiff's  damages 
lor  all  time  and  every  authorized  use,  in  connection  with  in- 
formation that  the  jury  were  not  to  consider  any  remote,  specu- 
lative, and  improbable  uses,  but  were  to  confine  their  considera- 
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tion  to  the  actual  facts  of  the  case,  are  held  to  embody  the  rule  • 
applicable  to  the  situation,  correctly  embrace  the  elements  of 
the  case  bearing  on  the  question  at  Issue,  and  to  sufficiently 
cover  defendant's  requests  on  that  subject. 

12.  In  proceedings  to  condemn  land  for  an  electric  railroad,  re- 

fusals to  instruct  and  the  instructions  given  which  pertained 
to  duplication  of  damages,  the  defining  o(  fair  market  values, 
the  value  of  the  strip  actually  taken,  the  materiality  of  sales 
of  other  property  In  connection  with  opinion  evidence  of  wit- 
nesses as  to  market  value,  the  opinions  of  witnesses  as  to  the 
damages  to  the  remainder  of  the  land  based  on  the  deprecia- 
tion of  the  market  value  of  the  whole,  the  adaptability  of  the 
remainder  of  the  land  for  platting  because  of  the  railroad 
crossing,  and  Its  availability  for  present  and  immediate  uses, 
are  held  not  to  have  been  erroneous. 

13.  In  proceedings  to  condemn  lands  for  an  electric  railroad,  in* 

fltrnctlons  to  the  Jury  that  they  were  not  to  agree  In  advance 
to  add  the  values  as  fixed  by  the  various  witnesses,  to  divide 
the  total  by  the  number  of  witnesses,  and  to  adopt  the  re- 
sult as  the  true  value,  but  that  they  were  "to  consider  all 
credible  evidence,  facts,  and  circumstances  in  the  case,  and 
therefrom  find  and  determine  the  fair  market  value  of  the 
land  taken  and  the  depreciation.  If  any,  to  the  fair  market 
value  of  the  land  not  taken,"  are  held  to  be  an  appropriate 
and  correct  submission,  and  not  open  to  the  objection  that 
thereby  the  court  Informed  the  jury  that  they  could  take  an 
average  of  the  fair  market  values  testified  to  by  the  various  wit- 
nesses as  the  actual  market  values  of  the  property  involved. 

Appbai.  from  a  judgment  of  the  circuit  court  for  Racine 
county:  E.  B.  Belden,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  a  judgment  awarding  the  respond- 
ent $6,793.68  as  his  damages  for  the  condemnation  for  rail- 
road purposes  of  a  strip  of  land  150  feet  wide  across  the 
(H)mer  of  his  farm.  The  farm  embraces  about  eighty  acres, 
lying  along  a  public  highway,  and  is  from  one  fourth  to  one 
half  a  mile  from  the  limits  of  the  city  of  Racine.  Asylum 
avenue,  the  public  highway  to  the  east  of  the  land,  runs  from 
the  city  in  a  southwesterly  direction  and  makes  a  sharp 
angle  with  the  northern  boundary  of  the  land.  The  other 
boundaries  of  the  land  run  north  and  south  and  east  and 
west     The  right  of  way  cuts  off  at  the  northeast  comer  a 
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triangular  piece  of  land  containing  about  1.92  acres.  The 
northern  forty-four  and  one-half  acres  of  the  remainder  of 
the  tract,  lying  west  of  the  strip  taken,  were  cut  off  from 
access  to  Asylum  avenue  by  the  condemnation.  The  inter- 
section of  the  railroad  right  of  way  with  Asylum  avenue  is 
east  of  the  south  line  of  a  large  and  substantial  two-story 
brick  house  facing  the  avenue.  The  house  is  eighty-seven 
feet  from  the  nearest  point  of  the  avenue,  and  with  the  other 
farm  buildings  lies  north  of  the  point  of  intersection  of  the 
right  of  way  and  the  avenue.  Where  the  right  of  way  on 
the  south  enters  the  property  the  grade  of  the  railroad  is 
six  inches  lower  than  the  grade  of  the  avenue.  The  grade  of 
the  railroad  at  the  northern  boundary  of  the  property  is  two 
feet  and  eight  inches  below  that  of  the  land.  A  number  of 
shade  trees  upon  the  property  were  taken  and  destroyed. 
The  small  triangular  piece  cut  off  by  the  right  of  way  has  a 
frontage  of  650  feet  on  Asylum  avenue.  The  right  of  way 
occupies  256  feet  of  the  frontage  of  the  farm  on  the  avenue, 
and  the  land  west  of  the  right  of  way  has  left  a  frontage  on 
the  avenue  of  594  feet.  The  evidence  as  to  the  value  of  the 
farm  varied  from  $300  to  $1,000  per  acre.  The  commis- 
sioners appointed  upon  appellant's  petition  fixed  the  value  of 
the  land  taken,  with  its  improvements,  at  $1,Y75,  and  the 
damages  to  the  balance  of  the  farm  at  $2,800.  On  the  ap- 
peal to  the  circuit  court  the  jury  fixed  respondent's  compen- 
sation and  damages  at  $6,500,  for  which  judgment  was 
awarded.  This  is  an  appeal  from  the  judgment  on  the  ver^ 
diet. 

For  the  appellant  there  was  a  brief  by  Simmons,  Nelson  & 
Walker,  and  oral  argument  by  John  B.  Simmons, 

For  the  respondent  there  was  a  brief  by  Kearney,  Thomp- 
son &  Myers,  and  oral  argument  by  T.  M.  Kearney  and 
W.  D.  Thompson. 

Rtebecketi,  J.  It  is  contended  that  e^ndence  showing 
that  the  defendant  railroad  is  connected  and  has  traffic  ar- 
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rangements  with  commercial  railroads,  and  evidence  of  the 
probable  location  of  its  freight  yards  and  their  proximity  to 
such  other  railroads,  and  what  under  its  charter  were  its 
powers  and  privileges  as  to  its  right  to  use  motive  power 
other  than  electric  in  its  use  of  the  strip  of  land  sought  to  be 
condemned,  was  erroneously  received  and  submitted  to  the 
jury.  All  of  this  evidence  was  manifestly  admitted  to  show 
what  use  the  defendant  might  make  of  this  strip.  The  na- 
ture of  the  use  of  the  strip  is  material  on  the  question  of 
damages  to  plaintiff's  adjoining  property,  if  it  appears  that 
a  particular  use  would  naturally  tend  to  depreciate  its  mar- 
ket value.  We  regard  this  evidence  as  pertinent  to  this 
question,  and  it  was  properly  received.  The  court  informed 
the  jury  that  this  class  of  evidence  could  only  be  considered 
on  the  question  of  the  market  value  of  the  land  not  taken. 
This  was  an  appropriate  instruction  and  was  sufficient  to  in- 
form the  jury  of  its  duty  in  considering  this  evidence. 

The  plaintiff  was  permitted  to  state  in  evidence  the  cost 
of  replacing  sheds  and  fences  taken  as  part  of  the  strip. 
Another  witness  testified  to  the  danger  to  life  and  property 
consequent  on  a  railroad  crossing  a  farm.  These  items  of 
evidence  are  not  in  themselves  elements  for  which  damages 
can  properly  be  allowed  as  items  of  injury  to  the  adjoining 
land,  and  in  arriving  at  the  damages  are  to  be  rejected  as 
too  remote  and  conjectural  as  causes  of  depreciation.  The 
jury  were  informed  that  this  class  of  evidence  was  only  "re- 
ceived as  showing  reasons  upon  which  witnesses  testifying 
thereto  base  their  opinions  that  the  fair  market  value  of  the 
land  not  taken  was  depreciated  because  of  the  presence  of 
the  railway,  and  may  be  considered  by  you  in  explanation  of 
their  opinions  as  to  valuation  and  depreciation,  to  assist  you 
in  estimating  the  value  of  such  opinions,  and  to  aid  you  in 
measuring  the  real  loss  to  the  owner.  Such  facts  do  not 
constitute  a  basis  for  separate  and  distinct  damages,  for 
they  are  too  remote  and  speculative."  The  court  also  re- 
peatedly instructed  the  jury  that  the  damages  to  tlie  ad- 
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joining  land,  if  any,  was  the  actual  depreciation  of  it  in 
market  value  at  the  time  of  the  award  on  account  of  the  tak- 
ing of  the  strip  for  railroad  uses,  and  that  the  fair  market 
value  of  the  strip  taken  included  trees  and  improvements. 
Under  these  positive  directions  and  instructions  it  is  a  rea- 
sonable inference  that  the  jury  understood  that  they  were 
not  to  assess  any  special  damages  on  account  of  these  con- 
jectural or  remote  conditions,  and  that  they  followed  the  ex- 
plicit directions  of  the  court.  Ilidchinson  v.  C.  &  N.  W. 
B.  Co.  41  Wis.  641. 

Another  contention  is  that  the  witness  Norton,  whom 
plaintiff  examined  on  the  question  of  land  values  and  dam- 
ages to  adjoining  lands,  was  not  qualified  to  give  opinion 
evidence  on  these  subjects  because  of  a  lack  of  showing  that 
he  had  any  knowledge  of  this  kind  of  property  and  of  its 
market  value.  This  witness  had  testified  before  these  in- 
quiries were  propounded  to  him  that  he  had  owned  real 
estate  in  the  city  of  Eacine,  that  he  had  owned  acreage  prop- 
erty, that  he  had  theretofore  bought  and  sold  some,  and  that 
he  had  made  inquiries  as  to  market  values.  This  showed 
sufficient  information  on  the  subject  to  enable  him  to  express 
his  opinions  on  the  subjects  covered.  The  grounds  of  his 
opinions  were  before  the  jury,  and  the  weight  of  his  evidence 
was  properly  submitted  to  them  for  determination.  Died- 
rkli  V.  N.  W.  U.  R.  Co.  47  Wis.  662,  3  K  W.  749;  Stolze 
v.  Manitowoc  T.  Co.  100  Wis.  208,  75  K  W.  987. 

An  exception  is  ui^ed  to  a  hypothetical  question  pro- 
pounded to  several  witnesses  to  obtain  their  opinions  on  the 
interrogatory  of  whether  or  not  the  fair  market  value  of  the 
remainder  of  plaintiff's  farm  had  been  depreciated  by  the 
taking  of  the  strip  in  question  for  railroad  purposes.  The 
exception  is  urged  upon  the  ground  that  it  embraced  facts 
not  properly  before  the  jury,  other  facts  not  covered  by  the 
evidence,  and  that  it  did  not  embrace  all  the  evidentiary 
facts  necessary  to  enable  the  witnesses  to  give  an  opinion  on 
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this  question.  The  question  is  not  open  to  the  obj  ection  urged. 
Examination  satisfies  us  that  it  does  not  embrace  improper 
items  of  evidence,  and  that  it  contains  sufficient  facts  to  en- 
able the  witnesses  to  form  an  opinion  therefrom  of  the  fair 
market  value  of  the  remainder  of  the  farm  at  the  time  of  the 
taking  of  the  strip  for  railroad  right  of  way.  In  form  and 
substance  the  question  cannot  be  said  to  be  misleading  or 
confusing,  as  claimed,  nor  does  the  reference  therein  to  the 
north  forty-four  and  one-half  acre  part  of  the  farm  as  de- 
scriptive of  part  of  the  property  convey  the  idea  that  it  was 
segregated  from  the  rest  in  fixing  a  fair  market  value  on 
the  remainder  of  the  land.  It  is  manifest  that  such  ref- 
erence was  only  to  designate  it  as  a  component  part  of  the 
remainder. 

An  objection  was  sustained  to  the  following  question  pro- 
pounded by  the  diefendant  to  one  of  its  witnesses:  "Would 
you,  as  a  real-estate  man,  advise  the  owner  of  the  Pierce 
farm  to  cut  it  into  acre  tracts  and  sell  them  off  on  Asylum 
avenue  ?"  This  is  alleged  as  prejudicial  error.  We  cannot 
so  regard  it.  An  answer  to  the  question  would  at  most  be 
expressive  of  the  witness's  opinion  or  advice  regarding  the 
advisability  of  platting  and  cutting  off  acre  tracts  on  Asylum 
avenue.  The  witness  had  fully  testified  on  the  questions  of 
the  adaptability  of  the  farm  for  platting  and  how  to  plat  it 
after  the  taking  of  the  strip  for  railroad  purposes.  This 
covered  the  inquiry  embraced  in  this  question,  and  an  an- 
swer could  have  added  nothing  to  his  prior  statements  re- 
specting it.  If  the  question  was  designed  to  elicit  an  answer 
respecting  the  market  value  of  the  land  in  acre  lots,  then  the 
ruling  was  proper,  because  the  question  fails  to  disclose  any 
such  purpose  and  an  appropriate  answer  thereto  could  not 
give  such  information. 

Numerous  exceptions  to  refusals  to  instruct  the  jury  and 
to  the  instructions  given  are  urged  as  prejudicial  error.  A 
number  of  these  alleged  errors  pertain  to  instructions  given 
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in  subuiitting  evidence  to  which  objection  had  been  made  by 
appellant,  and  others  are  exceptions  to  the  refusal  of  the 
court  to  give  requested  instructions  on  such  evidence.  We 
find  no  error  in  these  rulings,  and  in  the  light  of  the  fore- 
going consideration  need  not  further  consider  them. 

It  is  averred  that  it  was  error  to  instruct  the  jury  that 
they  were  not  "to  consider  general  benefits,  if  any,  which 
may  accrue  to  the  property  here  in  question,  because  of  the 
location  of  the  railroad  and  buildings  in  that  vicinity,"  that 
"such  general  benefits  may  consist  of  an  increase  in  value  or 
salability  of  the  lands  common  to  the  neighborhood  or  com- 
munity generally,"  and  that  they  should  "allow  plaintiff 
such  simi  as  will  make  him  good  as  if  such  railroad  had  not 
Ixien  located  upon  his  land  and  had  passed  over  adjoining 
lands  in  that  vicinity."  These  portions  of  the  instructions 
given  to  the  jury  are  only  parts  of  sentences  or  paragraphs 
embracing  one  subject  and  should  be  considered  in  connec- 
tion with  the  other  parts.  We  find  no  grounds  to  sustain  ap- 
pellant's claim  that  these  instructions  conveyed  the  idea  to 
the  jury  that  they  were  not  to  take  into  consideration  any 
enhanced  value  of  plaintiff's  land  at  the  time  of  taking  by 
reason  of  the  probable  construction  of  the  road.  The  in- 
struction as  a  whole  informed  the  jury  correctly  that  any 
general  benefits  from  the  building  of  the  railroad  resulting 
to  plaintiff  as  one  of  the  community  generally  were  not  to 
be  deducted  from  the  amount  found  to  be  the  depreciation 
suffered  by  the  remainder  of  his  property  by  reason  of  the 
location  of  tlie  railroad  upon  the  strip  taken.  The  jury 
were  clearly  informed  that  the  recovery  was  limited  to  the 
fair  market  value  of  the  strip  at  the  time  of  taking,  and  that 
the  damages  to  the  remainder  were  restricted  to  the  depreci- 
ation, if  any,  in  its  fair  market  value  at  the  time  of  its  con- 
demnation. This  is  in  accord  with  the  rule  approved  by 
this  court.  See  Gosa  v.  MUwavJcee  L.,  H.  &  T.  Co.  134  Wis. 
369,  114  K  W.  815. 
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It  is  urged  that  the  court  erred  in  submitting  to  the  jury 
and  informing  them  that  they  might  properly  consider  the 
evidence  that  "the  railroad  company  has  the  right  under  the 
law  to  occupy  and  use  said  tract  for  all  the  purposes  pre- 
scrilxjd  in  its  charter  and  articles  of  incorporation;"  tliat 
a  present  omission  to  exercise  all  such  rights  does  not  reduce 
the  damages  actually  sustained,  and  that  the  award  made  by 
them  should  cover  the  plaintiff's  damages  for  all  time  and 
every  authorized  use.  In  this  connection  the  court  informed 
the  jury  that  they  were  not  to  consider  any  remote,  specu- 
lative, and  improbable  uses,  but  were  to  confine  their  con- 
sideration to  tlie  actual  facts  of  the  case.  These  directions 
embody  the  rule  applicable  to  the  situation,  correctly  em- 
brace the  elements  of  the  case  bearing  on  the  question  at  is- 
sue, and  sufficiently  cover  appellant's  requests  on  the  sub- 
ject. We  do  not  find  that  the  court  placed  undue  emphasis 
on  the  fact  of  the  possible  use  of  steam  as  a  motive  power, 
so  misled  the  jury  in  its  deliberations,  and  thereby  caused  it 
to  return  a  verdict  induced  by  passion  and  prejudice. 

Our  attention  is  directed  to  a  number  of  exceptions  to  re- 
fusals to  instruct  and  to  portions  of  the  instructions  given 
which  pertain  to  the  duplication  of  damages,  the  defining  of 
fair  market  value,  the  value  of  tlie  strip  of  land  actually 
taken,  the  materiality  of  sales  of  other  property  in  connec- 
tion with  opinion  evidence  of  witnesses  as  to  market  value, 
the  opinions  of  witnesses  as  to  the  damages  to  the  reniaindor 
of  the  farm  based  on  the  depreciation  of  the  market  value  of 
the  whole,  the  adaptability  of  the  remainder  of  the  land  for 
platting  because  of  the  railroad  crossing,  and  its  availability 
for  present  and  immediate  uses.  An  examination  fails  to 
disclose  that  the  jury  were  improperly  instructed  on  these 
points  and  that  the  court  improperly  rejected  such  requests. 
Further  elaboration  of  those  subjects  is  not  required. 

The  appellant  strenuously  urges  that  the  court  informed 
the  jury  that  they  could  take  an  average  of  the  fair  market 


Digitized  by 


Google 


660         SUPKEME  COURT  OF  WISCONSIN.     [Jaj?. 
Dohmen  v.  Estate  of  Blum,  137  Wis.  560. 

values  testified  to  by  the  various  witnesses  as  the  actual  mar- 
ket value  of  the  property  involved.  We  do  not  deem  the 
court's  charge  on  this  point  susceptible  of  this  interpreta- 
tion. The  jury  were  informed  that  they  were  not  to  agree 
in  advance  to  add  such  values  as  fixed  by  the  several  wit- 
nesses, to  divide  the  total  by  the  number  of  witnesses,  and  to 
adopt  the  result  as  the  true  value ;  but  they  were  instructed 
*'to  consider  all  the  credible  evidence,  facts,  and  circum- 
stances in  the  case,  and  therefrom  find  and  determine  thd 
fair  market  value  of  the  land  taken  and  the  depreciation,  if 
any,  to  the  fair  market  value  of  the  land  not  taken."  This 
is  an  appropriate  and  correct  submission  of  this  question, 
and  no  error  was  committed  in  refusing  the  instructions  re- 
quested by  the  defendant  on  this  question. 

A  review  of  the  whole  evidence  and  the  alleged  exceptions 
convinces  us  that  the  court  committed  no  prejudicial  error 
and  that  the  verdict  is  not  contrary  to  the  dear  preponder- 
ance of  the  evidence. 

By  the  Court — ^Judgment  affirmed. 


DoHMBN,  Appellant,  vs.  Estate  of  Blum,  Eespondent 

January  $-^anuary  26,  1909. 

Evidence:  Account  hooks:  Items  of  charges  for  money:  Witnesses r 
Competency:  Transactions  with  persons  since  deceased:  Mem- 
oranda: Statutes:  Construction, 

1.  On  the  trial  of  a  claim  consisting  of  two  items  of  $150  each  for 

money  loaned,  filed  against  a  decedent's  estate,  the  claimant's 
books  of  account,  verified  under  the  calls  of  sec  4186,  Stats. 
(1898),  are  properly  excluded,  since  the  items  fall  within  the 
exception  of  sec.  4187,  excluding  entries  of  items  of  money  de- 
livered at  one  time  exceeding  $5. 

2.  In  such  case,  by  reason  of  the  statute  rendering  the  plaintiff 

Incompetent  to  testify  to  transactions  or  communications  per- 
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Bonally  had  with  the  decedent,  plaintiff  could  not  use  the  books 
as  memoranda  to  refresh  his  memory  and  then  testify  to  the 
transactions. 

8.  Neither  were  such  books  admissible  under  sec  4189,  Stats. 
(1898),  since  that  section  refers  to  entries  made  in  a  book  not 
strictly  a  book  of  account,  and  the  books  were  Identified  as 
belonging  to  the  class  mentioned  in  sec.  4186,  and  produced  by 
a  party  to  the  cause  in  his  own  behalf. 

4.  In  such  case,  even  if  one  cash  item  was  represented  by  a  writ- 
ten order  drawn  upon  another  party  indebted  to  the  plaintiff, 
which  was  given  to  the  deceased  and  cashed  by  him,  it  is  but 
another  method  of  delivering  money  to  the  deceased  and 
within  the  exception  of  sec.  4187,  Stats.  (1898). 
[5.  Whether  the  books  of  account  mentioned  in  sec.  4186,  Stats. 
(1898),  properly  verified,  would  in  any  case  be  evidence  of  a 
loan  of  money  as  a  separate  transaction,  not  determined.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county:  E.  B.  Belden,  Circuit  Judge.     Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Arthur  Cotzhausen,  and  for  the  respondent  on  the  briefs  of 
John  C.  Slater. 

Among  other  references  upon  the  part  of  the  appellant 
were  the  following:  Sees.  4186,  4187,  4189,  Stats.  (1898)  ; 
Jones,  Ev.  (2d  ed.)  pp.  718,  719;  Milwaukee  T.  Co.  v. 
Warren,  112  Wis.  505,  87  N.  W.  801;  Kelley  v.  Crawford, 
112  Wis.  308,  88  K  W.  296. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  Sec.  4069,  Stats.  (1898);  Brader  v. 
Brader,  110  Wis.  423,  85  K  W.  681;  Winifier  v.  Baumaai, 
28  Wis.  563. 

T1MT.1N,  J.  The  appellant  presented  in  the  county  court 
a  claim  against  the  estate  of  John  W.  Blum  for  two  items  of 
$150  each  for  money  loaned.  The  claim  was  disallowed, 
and  upon  appeal  to  the  circuit  court  the  cause  retried,  the 
latter  court  again  finding  against  the  plaintiff.  To  prove 
his  claim  against  the  estate  of  John  W.  Blum  the  plaintiff 
offered  in  evidence  two  books  of  account,  one  containing  the 
Vol.  187— 36 
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following  entries:  "May  26,  1900,  paid  to  Rev.  Blum  $150; 
paid  to  Rev.  Blum  $150;"  the  other  containing  the  following 
entries:  "May  26,  1900,  borrowed  to  Rev.  Wm.  Blum  $150; 
borrowed  to  Rev.  Wm.  Blum  $150  order  on  Leroy  church." 
The  plaintiff  is  an  architect,  who  had  rendered  services  in 
the  erection  of  a  new  church  building  for  a  congregation  of 
which  Rev.  John  W.  Blum  was  pastor.  These  books  of  ac- 
count were  verified  by  the  testimony  of  the  plaintiff  to  the 
following  extent:  The  books  in  question  were  books  of  aor 
count  kept  by  plaintiff.  They  contained  entries  referring 
to  John  W.  Blum,  deceased.  The  entries  were  made  by 
plaintiff  in  the  usual  course  of  business,  contemporaneous 
with  the  transactions  to  which  they  relate,  are  the  original 
entries  and  in  the  handwriting  of  the  witness,  and  were  true 
and  correct  to  the  best  of  the  knowledge  and  belief  of  the 
witness.  This  was  an  attempt  to  make  the  books  competent 
evidence  under  sec.  4186,  Stats.  (1898),  because  they  were 
produced  by  a  party  to  the  cause.  They  were  account  books 
and  kept  for  that  purpose,  and  they  contained  the  original 
entries  of  charges  for  goods  or  other  articles  delivered;  but 
as  to  the  items  in  question  they  fell  within  the  exception  of 
sec.  4187,  Stats.  (1898),  because  the  entries  related  to  items 
of  money  delivered  at  one  time  exceeding  $5. 

By  reason  of  the  law  rendering  the  plaintiff  incompetent  to 
testify  to  transactions  or  communications  personally  had 
with  Rev.  John  W.  Blum,  deceased,  the  plaintiff  could  not 
use  the  books  as  memoranda  to  refresh  his  memory  and 
then  testify  to  the  transaction.  The  appellant,  however, 
contends  that  the  five-dollar  limitation  above  mentioned  does 
not  apply  to  books  admissible  under  sec.  4189,  Stats. 
(1898),  and  that  under  the  latter  section  the  books  in  ques- 
tion were  competent  evidence.  But  the  books  could  not 
come  within  both  sections.  Sec.  4189  renders  competent 
<inly  "entries  in  a  book  or  other  permanent  form  other  than 
;l.o?e  mentioned  in  sees.  4186  and  41896.''     Any  book  of 
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the  kind  mentioned  in  sec.  4186,  produced  as  there  provided, 
is  not  made  competent  by  sec.  4189.  The  latter  section  re- 
fers to  a  different  class  of  entries  made  in  a  book,  or  other 
permanent  form  not  strictly  a  book  of  account,  and  made  by 
some  person  other  than  the  party  to  the  cause,  his  agent, 
servant,  or  clerk  in  his  behalf.  The  books  in  question  being 
identified  as  belon^ng  to  the  class  mentioned  in  sec.  4186, 
and  having  been  produced  by  a  party  to  a  cause  in  his  own 
l)ehalf,  were  not  made  competent  by  sec.  4189.  On  the 
other  hand,  they  were  expressly  excluded  by  the  terms  of 
sec.  4189. 

It  is  further  contended  that  one  of  the  items  of  $150  was 
not  an  item  of  cash,  but  is  represented  by  a  written  order 
drawn  upon  another  party  indebted  to  the  plaintiff,  which 
was  given  to  the  deceased  and  cashed  by  him.  We  consider 
this  another  mode  of  delivering  money  to  the  deceased  simi- 
lar to  a  payment  by  check,  and  within  the  statute  which  de- 
clares that  such  books  shall  not  be  admitted  as  testimony  of 
any  item  of  money  delivered  at  one  time  exceeding  $5. 

There  being  no  other  evidence  sufficient  to  support  the 
claim  of  the  plaintiff,  the  circuit  court  properly  ruled  in 
favor  of  the  defendant.  It  is  not;  intended  to  commit  this 
court  to  the  view  that  books  of  account  mentioned  in  sec. 
4186,  Stats.  (1898),  properly  verified,  would  in  any  case 
be  evidence  of  a  loan  of  money  as  a  separate  transaction,  but 
that  question  is  left  undecided. 

By  the  Court. — ^Judgment  of  the  circuit  court  is  affirmed. 
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Stenbom  vs.  Bbown-Corliss  Engine  CoMPAirr,  Eespona- 
entj  and  Richards,  Receiver,  Appellant 

January  6— January  26,  1909. 

Indemnity  insurance:  Privity:  Right  of  action:  Conditions  prece- 
dent: Bona  fide  compliance. 

1.  Under  a  policy  of  insurance  indemnifying  the  defendant  cor^ 

poration  against  loss  by  reason  of  injuries  suftered  by  Ita 
employees,  of  whom  plaintiff  was  one,  the  policy  providing, 
"No  action  shall  lie  against  the  company  as  respects  any  loss- 
under  this  policy,  unless  it  shall  be  brought  by  the  assured 
himself,  to  reimburse  him  for  loss  actually  sustained  and 
paid  by  him  in  satisfaction  of  a  judgment  within  sixty  days 
from  the  date  of  such  judgment,  and  after  trial  of  the  issue,** 
there  is  no  privity  of  contract  between  the  insurer,  and  the 
employee,  and  the  latter  cannot  reach  the  proceeds  of  such 
policy  in  an  action  brought  directly  against  the  insurer. 

2.  While  there  might  be  fulfilment  of  the  condition  precedent  ta 

the  right  to  maintain  an  action  on  such  policy  by  payment 
otherwise  than  in  money,  such  payment  must  be  made  and  ac* 
cepted  in  good  faith  and  there  must  be  a  }>ona  fide  settlement 
and  satisfaction  of  the  judgment  secured  by  the  injured  em- 
ployee. 
8.  Proceedings  taken  by  the  employee  in  attempting  to  subject 
such  policy  to  his  judgment  secured  against  the  defendant 
corporation,  the  corporation  having  been  adjudged  a  bankrupt 
after  the  instant  action  had  been  brought,  are  held  to  have 
been  a  mere  subterfuge  resorted  to  for  the  purpose  of  making 
a  nominal  compliance  with  the  terms  of  the  insurance  con* 
tract. 

Appeal  from  an  order  of  the  circuit  court  for  Racine 
county:  E.  B.  Belden,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  recover  damages  for  a  personal 
injury  sustained  on  April  10,  1905,  and  on  January  15, 
1007,  judgment  was  rendered  in  plaintiffs  favor  for 
$10,099.58.  After  the  action  was  commenced  and  on  No- 
vember 14,  1905,  the  defendant  was  adjudicated  a  bankrupt 
and  a  receiver  in  bankruptcy  was  duly  appointed.     At  the 


Digitized  by 


Google 


56]  JANUAEY  TERM,  1909.  565 

Stenbom  v.  Brown-Corliss  Engine  Co.  137  Wis.  504. 

time  of  plaintifFs  injury  the  defendant  held  a  liability  pol- 
icy of  insurance  which  indemnified  the  holder  against  loss 
by  reason  of  injuries  suffered  by  an  employee,  in  a  sum  not 
exceeding  $5,000  for  any  one  accident,  and  provided  that  the 
■company  would,  at  its  own  cost  and  expense,  assume  the  de- 
fense of  any  action  brought  on  account  of  such  injury. 
Among  other  things  the  policy  provided  that  it  indenMiified 
the  holder  "against  loss  from  common-law  or  statutory  lia- 
bility for  damages  on  account  of  bodily  injuries,  fatal  or 
nonfatal,  accidentally  suffered  within  the  period  of  this 
policy  by  any  employee  or  employees  of  the  assured  while 
on  duty  at  the  places  and  in  the  occupations  mentioned  in 
the  schedule  hereinafter  given."  The  policy  further  pro- 
vided: 

"No  action  shall  lie  against  the  company  as  respects  any 
loss  under  this  policy,  unless  it  shall  be  brought  by  the  as- 
sured himself,  to  reimburse  him  for  loss  actually  sustained 
and  paid  by  him  in  satisfaction  of  a  judgment  within  sixty 
days  from  the  date  of  such  judgment,  and  after  trial  of  the 
issue." 

It  is  conceded  by  the  parties  that  tKe  claim  of  the  plaint- 
iff could  not  be  proved  in  the  bankruptcy  court  before  judg- 
ment thereon  was  obtained  in  the  state  court,  and  that  at  the 
time  of  the  rendition  of  the  judgment  the  time  within  which 
it  might  be  filed  as  a  claim  in  the  bankruptcy  proceedings 
had  expired.  Shortly  after  the  rendition  of  the  judgment 
in  plaintiff's  favor  an  execution  was  issued  thereon  and  was 
returned  unsatisfied,  whereupon  supplementary  proceedings 
were  instituted  and  a  receiver  of  said  defendant  as  judg- 
ment debtor  was  appointed  by  a  circuit  court  commissioner. 
On  February  9,  1907,  such  receiver  filed  a  petition  in  the 
bankruptcy  court,  praying  that  the  trustee  in  bankruptcy 
should  be  ordered  to  assign  and  turn  over  to  such  receiver 
the  aforesaid  indemnity  policy,  which  petition  was  granted. 
Thereafter  demand  for  payment  was  made  upon  the  insurer 
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by  the  receiver,  which  demand  was  not  complied  with.  On 
February  19th  the  receiver  filed  a  petition  in  the  circuit 
court,  alleging,  among  other  things,  that  the  plaintiff  was 
ready  and  willing  to  compromise  and  settle  his  claim  for 
$5,000,  and  would  accept  the  receiver's  promissory  note  for 
such  sum  in  settlement  and  satisfaction  of  the  judgment. 
Upon  the  filing  of  such  petition  the  court  made  an  ex  parte 
order  directing  the  receiver  to  execute  a  demand,  promissory, 
judgment  note  to  iJie  plaintiff  in  settlement  of  such  judg- 
ment and  authorizing  the  receiver  to  commence  suit  on  the 
policy  of  insurance.  The  note  was  executed  and  delivered 
to  plaintiff  and  he  satisfied  his  judgment,  whereupon  the  re- 
ceiver commenced  an  action  against  the  insurance  company 
to  collect  the  amount  alleged  to  be  due  upon  the  policy. 
After  such  action  was  commenced  the  BrownrCorliss  En- 
gine Company  moved  for  an  order  vacating  and  setting  aside 
the  ex  parte  order  authorizing  the  settlement  and  the  execu- 
tion of  the  promissory  note  and  the  commencement  of  the 
action  against  the  insurance  company.  This  motion  was 
granted,  and  from  the  order  granting  the  same  the  receiver 
prosecutes  this  appeal.  The  error  assigned  is  that  the  court 
erred  in  making  such  order. 

For  the  appellant  there  was  a  brief  by  Rvhin  &  Zahel  and 
Wallace  J.  Ingalls,  attorneys,  and  W.  B.  Bvbin,  of  counsel, 
and  oral  argument  by  Mr.  Rvhin  and  Mr.  Ingalls. 

For  the  respondent  there  was  a  brief  by  Charles  A.  Vilas, 
attorney,  and  Robert  N.  McMynn,  of  counsel,  and  oral  ar- 
gument by  Mr.  McMynn. 

Barnes,  J.  The  authorities  seem  to  be  quite  uniform  to 
the  effect  that,  under  a  policy  of  indemnity  insurance  sudi 
as  that  here  involved,  there  is  no  privity  of  contract  between 
the  insurer  and  the  employee,  and  the  latter  cannot  reach 
the  proceeds  of  such  policy,  at  least  in  an  action  brought  di- 
rectly against  the  insurer.  Allen  v.  JStna  L.  Ins.  Co.  145 
Fed.  881,  76  C.  C.  A.  265,  7  L.  R.  A.  n.  s.  958 ;  Connolhj 
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t;.  Bolster,  187  Maes.  266,  72  X,  E.  981 ;  O'Cormell  v.  N.  Y., 
N.  E.  &  E.  B.  Co.  187  Mass.  272,  72  K  E.  979;  Carter  v. 
^tna  L.  Ins.  Co.  76  Kan.  275,  91  Pac  178,  11  L.  B.  A, 
K.  s.  1155 ;  Cvshman  v.  Carbondale  F.  Co.  122  Iowa,  656, 
98  N.  W.  509 ;  Beyer  v.  International  A.  Co.  115  App.  Div. 
853,  101  If.  Y.  Supp.  83 ;  Frye  v.  Bath  Q.  &  E.  Co.  97  Me. 
241,  54  Aa  395,  59  L.  R  A.  444;  Alien  v.  Oilman,  137 
Fed.  136. 

No  good  reason  is  apparent  why  £he  payment  which  the 
contract  obligates  the  assured  to  make  as  a  condition  prece- 
dent to  his  right  to  maintain  action  upon  the  policy  might 
not  be  made  otherwise  than  in  money,  provided  such  pay- 
ment is  made  and  accepted  in  good  faith  and  there  is  a  bona 
fide  settlement  and  satisfaction  of  the  judgment  secured  by 
the  injured  employee.  Kennedy  v.  Fidelity  &  C.  Co.  100 
Minn.  1,  110  N.  W.  97.  Neither  do  we  attach  any  partic- 
ular significance  to  the  fact  that  the  suit  is  brought  by  a  re- 
ceiver instead  of  in  the  name  of  the  beneficiary  designated 
in  the  policy.  Travellers  Ins.  Co.  v.  Moses,  63  N.  J.  Eq. 
260,  49  Atl.  720. 

The  receiver  here  was  not  appointed  to  administer  the 
affairs  of  the  insolvent  corporation  for  the  benefit  of  credit- 
ors generally,  but  was  appointed  in  a  proceeding  supple- 
mentary to  and  in  aid  of  an  execution  issued  at  the  instance 
of  a  single  creditor  and  for  the  sole  purpose  of  collecting  the 
judgment  in  this  action.  With  the  exception  of  the  policy 
referred  to,  apparently  all  of  the  assets  of  the  insolvent  were 
turned  over  to  the  trustee  in  bankruptcy  for  the  benefit  of 
creditors  having  provable  claims  against  it.  The  policy  by 
its  terms  was  of  no  value  to  the  defendant  herein,  or  to  any 
one  else,  until  the  judgment  of  the  plaintiff  was  satisfied. 

Considering  the  purpose  for  which  the  receiver  here  was 
appointed,  if  he  could  pay  the  judgment  by  giving  his  note, 
and  such  note  was  received  in  satisfaction  of  the  judgment, 
and  it  was  satisfied,  it  would  seciii  that  the  object  for  which 
he  was  appointed  had  been  aceoinplished,  and  any  further 
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I^roceeding  on  his  part  was  unnecessary  to  discharge  his 
legitimate  functions.  However  this  may  be,  the  proceeding 
Wiis  certainly  novel.  On  its  face  the  action  taken  was  a 
more  subterfuge  resorted  to  for  the  purpose  of  making  a 
nominal  compliance  with  the  terms  of  the  insurance  con- 
tract The  contract  was  one  which  the  parties  thereto  had 
a  right  to  make,  and  it  would  be  trifling  with  its  terms  for  a 
o  )urt  to  hold  that  the  shadowy  payment  here  attempted  to 
he  made  conformed  to  its  requirements.  There  was  no  bona 
fde  payment  of  the  judgment.  The  fictitious  payment  re* 
soi'ted  to  is  too  thinly  veiled  to  stand  the  test  of  judicial 
scrutiny. 

It  may  well  be  doubted  whether  the  defendant  in  this 
:action  had  any  right  to  complain  of  the  ex  parte  order  au- 
thorizing the  giving  of  the  note  and  the  compromise  of  the 
judgment  and  the  bringing  of  the  action  against  the  insur- 
ance company.  Whether  it  had  or  not,  it  was  clearly  within 
tlio  province  of  the  court  to  set  aside  the  former  ex  parte 
order  as  soon  as  attention  was  called  to  its  indefensible  char- 
acter. 

It  is  well  settled  that  the  matter  of  authorizing  receivers 
to  execute  notes  in  proper  cases,  and  of  authorizing  them  to 
commence  actions,  rests  in  the  sound  discretion  of  the  trial 
court,  and  that  orders  in  reference  to  such  matters  made  by 
such  courts  will  be  reversed  only  when  there  is  an  abuse  of 
such  discretion.  Neeves  v.  Boos,  86  Wis.  313,  56  N.  W. 
■009.  The  case  might  well  be  disposed  of  upon  this  rule  of 
law;  but  lest  a  decision  upon  this  point  should  be  construed 
as  intimating  that  the  ex  parte  order  of  the  trial  court  might 
bo  sustained  if  the  trial  court  had  refused  to  set  it  aside,  we 
deemed  it  best  to  consider  the  question  on  its  merits  rather 
than  to  simply  hold  that  there  was  no  abuse  of  discretion  in 
making  ilie  order  appealed  from. 

By  the  Court. — Order  affirmed. 
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Andeeson,  Eespondent,  vs.  Hoblick^s  Malted  Milk  Com- 
PAirr,  Appellant 

January  7-Wanuary  26,  1909, 

Dismissal  vnd  nonsuit:  Voluntary  nonsuit  after  verdict:  Right9  of 
adver»e  party:  Trial:  Instructions  to  jury:  Necessity  of  re- 
quests  for  instructions:  Evidence:  Positive  and  negative  evi- 
dence: Appeal  and  error:  Review:  Erroneous  exclusion  of  evi- 
dence. 

1.  The  right  to  a  Judgment  on  the  verdict  or  to  appeal  from  a  de- 

nial thereof  having  become  fixed  by  the  verdict,  it  cannot 
rightly  be  taken  away  by  a  voluntary  discontinuance. 

2.  A  new  trial  having  been  granted,  even  if  the  right  to  discon- 

tinue the  action  is  thereby  revived,  such  right  is  not  absolute, 
but  requires  the  assent  of  the  court. 

8.  Where  as  the  result  of  a  full  trial  a  party,  on  the  face  of  the  rec- 
ord, is  entitled  to  judgment,  and  a  stay  of  proceedings  has 
been  granted  to  give  reasonable  opportunity  for  the  prepara- 
tion and  service  of  appeal  papers,  the  opposite  party  and  the 
court  having  full  notice  that  it  is  intended  in  good  faith  to 
take  an  appeal,  Judicial  assent  to  a  discontinuance  sought 
with  the  evident  purpose  of  superseding  the  right  of  appeal 
should  be  withheld. 

4.  The  giving  of  Instructions  to  the  Jury  applicable  to  the  evi- 
dence, good  as  far  as  they  go,  with  no  further  instructions 
asked  by  way  of  explanation  or  otherwise,  is  not  prejudicial 
although  the  Jury  may  have  gone  aistray. 

6.  Evidence  merely  negative  in  form,  in  contradiction  of  positive 
evidence,  does  not  call  for  explanation  to  the  Jury  as  regards 
its  definition  or  comparative  weight. 

6.  Where  the  evidence  upon  the  negative  takes  the  form  of  recol- 

lection and  positive  denial  based  thereon,  It  is  affirmative.  In 
effect,  rather  than  negative,  under  the  rule  for  comparative 
weight  of  the  two  classes  of  evidence,  notwithstanding  its  neg- 
ative form. 

7.  In  an  action  for  personal  injuries,  the  controversy  being  as  to 

whether  a  bell  or  other  signal  was  sounded  or  not,  there  being 
positive  evidence  that  it  did,  and  a  witness  having  testified 
that  he  did  not  hear  the  bell  or  signal  sounded,  a  situation  is 
presented  calling  for  Instructions  on  the  question  of  positive 
and  negative  evidence  and  their  comparative  weight. 
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8.  A  phrase  of  an  instruction  to  the  jnry:  "Where  two  witnesses 

directly  contradict  each  other,  and  the  veracity  of  neither  is 
impeached,  the  pre$umption  of  truth  is  in  f&Yor  of  the  wit- 
ness who  swears  affirmatively/'  while  disapproved  for  use  of 
the  words  '^presumption  of  truth/'  in  connection  with  the 
other  parts  of  the  charge  is  held  not  to  have  misled  the  jury. 
Timlin,  J.,  dissents. 

9.  Where  there  was  positive  evidence  that  an  elevator  bell  rang 

and  that  the  witness  could  have  heard  it,  but  he  testified  that 
he  did  not,  it  is  harmless  error  to  sustain  objections  to  ques- 
tions involving  mere  opinions  as  to  the  witness's  ability  to 
hear  the  bell  which  were  as  capable  of  being  formed  by  the 
jury  as  the  witness. 
10.  In  an  action  for  personal  injuries  received  by  falling  down  an 
elevator  shaft,  a  question  of  the  special  verdict  inquiring  as 
to  whether  the  entrance  to  the  elevator  was  reasonably 
guarded,  stated  in  the  opinion,  is  held  to  have  substantially 
covered  the  calls  of  sec.  1636i,  Stats.  (1898),  requiring  all 
elevators  to  be  "securely  guarded  and  fenced.** 

Appeals  from  orders  and  from  a  judgment  of  the  circuit 
court  for  Racine  county:  E.  B.  Belden,  Circuit  Judge. 
Reversed. 

Action  to  recover  for  personal  injuries  claimed  to  have 
been  caused  by  defendant's  negligence. 

The  plaintiff  was  injured  by  going  through  the  open  door 
of  an  elevator  shaft  when  the  car  was  not  in  place  and  fall- 
ing down  the  shaft  The  negligence  complained  of,  made 
the  subject  of  inquiry  on  the  evidence,  was  as  indicated  in 
the  verdict.     The  jury  found  as  follows: 

"(1)  Did  the  signal  bell  in  the  elevator  fail  to  ring  when 
the  elevator  moved  upward  from  the  first  floor  immediately 
before  the  plaintiff  fell  down  the  shaft  ?     A.  No. 

"(2)  If  you  answer  the  first  question  TTes/  then  was 
such  failure  to  ring  caused  by  defect  or  want  of  repair? 
A.  . 

"(3)  If  you  answer  the  first  and  second  questions  TTes/ 
could  the  defendant  in  the  exercise  of  ordinary  care  have 
discovered  such  defect  or  want  of  repair  in  time  to  have  remr 
edied  the  same  before  the  accident?     A.  . 

"(4)  If  you  answer  the  first,  second,  and  third  questions 
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'Yes/  was  the  defendant  negligent  in  failing  to  put  said  bell 
in  proper  repair  before  the  accident?     A.  . 

"(5)  Did  the  defendant  negligently  fail  to  reasonably 
guard  the  entrance  to  the  elevator  at  the  scratching  room 
floor  at  the  time  of  the  accident  ?    A.  No. 

"(6)  If  you  answer  the  fourth  and  fifth  questions,  or 
either  of  them,  ^es,'  was  such  negligence  the  proximate 
cause  of  plaintiff's  injury  ?     A,  . 

"(Y)  Was  the  plaintiff  guilty  of  any  want  of  ordinary 
care  which  contributed  to  produce  his  injury  ?     A.  No. 

"(8)  If  the  court  shall  determine  that  the  plaintiff  is  en- 
titled to  recover,  in  what  sum  do  you  assess  his  damages  ?" 
A,  $2,500." 

There  was  a  motion  for  a  new  trial,  granted  because  of 
supposed  harmful  error  in  the  charge  and  such  error  in  rul- 
ings on  evidence.  After  such  granting,  defendant,  upon 
due  notice,  applied  to  the  court  for  an  order  fixing  the 
amount  of  an  undertaking  to  stay  proceedings  pending  the 
result  of  an  appeal  from  the  order  to  this  court  The  ap- 
propriate order  was  made,  but  before  the  time  limited  for 
appealing  expired  the  court,  without  notice  to  defendant's 
counsel,  on  application  of  the  plaintiff's  counsel,  rendered 
judgment  dismissing  the  cause  without  prejudice.  Defend- 
ant seasonably  moved  the  court  for  a  vacation  of  such  judg- 
ment, which  motion  was  denied.  An  appeal  was  then  taken 
from  the  first  order  and  a  second  appeal  from  the  judgment, 
and  from  the  second  order. 

For  the  appellant  there  was  a  brief  by  Aarons  &  Niven^ 
attorneys,  and  Qnarles,  Spence  &  Quarles,  of  counsel;  and 
oral  argument  by  J.  M.  Niven  and  W.  C.  Quarles. 

Wallace  Ingalls,  for  the  respondent 

Mabsham.,  J.  Sec.  2856,  Stats.  (1898),  provides  thatr 
"The  plaintiff  shall  have  no  right  to  submit  to  a  nonsuit 
after  the  argument  of  the  cause  to  the  jury  upon  the  testimony 
shall  have  been  concluded  or  waived."  It  will  readily  be 
seen,  without  discussion,  that  appellant  was  entitled,  as  mat- 
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ter  of  right,  after  the  verdict  was  rendered,  to  have  the 
question  of  its  right  to  judgment  thereon  determined  by  the 
trial  court  and,  if  necessary,  by  this  court  It  is  quite  likely 
that  the  learned  trial  court  supposed  that,  a  new  trial  having 
been  granted,  the  case  stood  as  regards  the  right  of  discon- 
tinuance the  same  as  before  it  was  submitted  to  the  jury. 
The  right  to  judgment  upon  the  verdict  or  to  appeal  from  a 
-denial  thereof  became  fixed  upon  the  verdict  being  rendered 
and  could  not  rightly  be  taken  away  by  a  voluntary  discon- 
tinuance. Moreover,  if  the  right,  so  called,  of  discontin- 
uance was  revived  by  the  order  for  a  new  trial,  still  it  was 
not  absolute.  An  application  in  that  regard  required  assent 
of  the  court,  so  far  as  judicial  action  was  necessary  to  sare 
the  rights  of  the  adverse  party  from  being  unduly  preju- 
diced. State  ex  rel.  Milwcmkee  v.  Ludwig,  106  Wis.  226, 
233,  82  N.  W.  158.  The  notion  that  a  plaintiff  may,  after 
bringing  the  defendant  into  court  and  compelling  him  to  sub- 
mit to  the  disturbances  incident  to  the  formation  of  issues 
and  preparation  for  trial,  under  all  circumstances,  discon- 
tinue, being  liable  only  for  taxable  costs,  regardless  of  the 
situation  in  which  it  may  leave  the  adverse  party,  is  all 
wrong,  as  suggested  in  the  case  cited. 

True,  the  privilege  of  discontinuance  is  so  commonlv 
granted,  within  statutory  limitations,  that  only  in  rare  in- 
stances would  any  effort  to  prevent  it  be  effective.  The 
granting,  generally,  is  as  matter  of  course.  So  it  is  commonly 
spoken  of  as  a  right,  but  it  is  not  a  right  absolute,  as  before 
indicated.  It  is  to  be  granted  or  withheld  according  to  the 
justice  of  the  situation,  which  might  be  such  as  to  render  as- 
sent an  abuse  of  discretion.     Such  was  the  case  here. 

As  the  result  of  a  full  trial,  appellant,  on  the  faoe  of 
things,  was  entitled  to  judgment.  Nothing  stood  in  the 
way  till  the  adverse  ruling  of  the  trial  court  after  verdict  on 
questions  of  law.  A  stay  of  proceedings  being  then  granted 
to  preserve  the  status  quo  pending  an  appeal,  and  to  give 
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reasonable  opportunity  for  the  preparation  and  service  of 
appeal  papers,  and  the  amount  of  the  bond  to  stay  proceed- 
ings till  the  termination  thereof  having  been  duly  fixed,  and 
respondent's  counsel  and  the  court  having  fuU  notice  that 
defendant  intended  in  good  faith  to  challenge  the  order  for 
a  new  trial,  it  was  clearly  wrong  for  plaintiff  to  have  ju- 
dicial assent  to  a  discontinuance  sought  with  the  evident 
purpose  of  superseding  the  right  of  appeal.  We  have  no 
hesitancy  in  holding  that  such  action  was  highly  improper. 
It  is  not  thought  the  learned  trial  court  committed  the  error, 
conscious  that  it  was  within  discretion  to  grant  or  refuse 
the  discontinuance.  It  is  supposed  the  thought  must  have 
been  that  plaintiff  was  entitled  as  matter  of  right  to  dismiss 
his  action. 

The  foregoing  brings  us  to  consider  the  supposed  errors  of 
law  which  led  to  granting  the  new  triaL 

The  first  of  such  supposed  errors  is  that  the  court  im- 
properly instructed  the  jury  on  the  subject  of  positive  and 
negative  evidence. 

There  was  no  explanation  to  the  jury  as  to  what  consti- 
tutes negative  evidence,  vdthin  the  rule  as  regards  the  com- 
parative weight  between  such  and  positive  evidence,  and 
none  was  requested.  Without  such  request,  if  there  were  a 
situation  legitimately  calling  for  an  application  of  the  rule, 
and  it  was  properly  phrased,  there  was  no  error.  It  is  fa- 
miliar law  that,  if  instructions  are  given  applicable  to  evi- 
dence, good  as  far  as  they  go,  and  no  further  instructions  are 
asked,  and  yet,  for  want  thereof,  by  way  of  explanation  or 
otherwise,  the  jury  may  have  gone  astray,  the  losing  party  is 
remediless.  The  prejudice,  if  any,  is  to  be  regarded  as 
chargeable  to  fault  of  the  losing  party.  Cook  v.  Racine,  49 
Wis.  243,  5  K  W.  352;  Schroeder  v.  Wis.  Cent.  R.  Co.  117 
Wis.  33,  93  K  W.  837;  Taylor  v.  Seil,  120  Wis.  32,  97  N. 
W.  498;  Pumorlo  v.  Merrill,  125  Wis.  102,  114,  103  K  W. 
464;  Coppins  v.  Jefferson,  126  Wis.  678,  685,  105  N".  W. 


Digitized  by 


Google 


57^         SUPKEME  COUKT  OF  WISCONSIN.      [Jan. 
Anderson  v.  Horlick's  Malted  Milk  Co.  137  Wis.  569. 

1078 ;  Tan  de  Bogart  v.  Marinette  &  M.  P.  Co.  127  Wia. 
104,  112,  106  N.  W.  805. 

True,  evidence  merely  negative  in  form  in  contradiction 
of  positive  evidence  does  not  call  for  application  of  the  rule 
under  discussion.  For  instance,  testimony  that  the  bell  in 
the  elevator  did  not  ring,  contrary  to  the  evidence  that  it 
did  ring,  is  negative  in  form  but  is  an  affirmation  of  fact 
that  the  bell  did  not  ring.  It  is  as  affirmative  as  the  evi- 
dence that  the  bell  did  ring.  One  affirms  that  the  bell  rang; 
the  other  that  it  did  not.  The  same  would  be  true  in  case 
of  a  witness,  contradicting  another  who  testified  positively 
to  seeing  a  certain  act,  testifying  that  it  did  not  occur. 

It  is  not  to  be  wondered  at  that  there  is  some  confusion,  of 
understanding  on  this  subject.  In  Kelly  v.  Schupp,  60 
Wis.  76,  18  N.  W.  725,  in  contradiction  of  positive  evidence 
of  a  witness  that  an  alleged  agreement  was  made,  the  ad- 
verse party  testified  just  as  positively  that  it  was  not  made. 
The  court  charged  the  jury  that  such  negative  testimony,  in 
form,  was  not  negative  within  the  rule  under  discussion,  and 
on  the  appeal  this  court  said :  "It  clearly  was,"  referring  to 
Ralph  V.  C.  &  N.  W.  B.  Go.  32  Wis.  177.  That  case  is 
merely  to  the  effect  that  when  a  person  testifies  positively  in 
form  that  an  alleged  transaction  did  not  occur  under  such 
circumstances  that  it  amounts  to  no  more  than  that  he  does 
not  recollect  of  any  such  occurrence,  his  testimony  is  nega- 
tive evidence  within  the  rule,  notwithstanding  the  positive 
form.  Later,  in  perfect  harmony  with  Cooh  v.  Bacine, 
supra,  and  many  other  cases  in  this  court  and  elsewhere  that 
mere  want  of  recollection  is  negative  testimony  within  the 
rule,  the  court  decided  that  an  assertion,  as  from  recollec- 
tion, that  a  thing  affirmed  on  one  side  to  have  occurred,  did 
not  occur,  is  not  such,  but  on  the  contrary  is  positive  evi- 
dence. That  was  expressly  held  in  EVcins  v.  Kenyan,  34 
Wis.  03;  Sohey  v.  Thomas,  39  Wis.  317;  SheJcey  v.  El- 
dredge,  71  Wis.  538,  37  IST.  W.  820;  Joannes  v.  Millerd,  90 
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Wis.  68,  62  X.  W.  916;  Alft  v.  Clintonville,  126  Wis.  334, 
105  N.  W.  561.     In  the  latter  case  it  was  said: 

"The  mere  form  of  the  question  put  to  tlie  witness  does  not 
-always  determine  whether  his  answer  shall  be  regarded  as 
positive  or  negative  testimony."  "Thus  it  often  happens 
that  testimony  which  is  negative  in  form  may  be  really  af- 
firmative in  essence  and  effect,  within  the  real  meaning  ar.d 
purpose  of  the  rule." 

So  it  is  apparent,  as  suggested  in  Joannes  v.  Millerd, 
supra,  that  the  very  valuable  rule  under  discussion  for  weigh- 
ing evidence  is  liable  to  be  prejudicially  misused  if  the  real 
character  of  negative  evidence,  contemplated  thereby,  is  not 
understood.  It  relates  only  to  evidence  of  a  witness  who 
had  opportunity  to  see  an  occurrence,  testified  by  some  other 
witness  to  have  occurred,  that  he  did  not  see  it,  ar  of  one 
who  had  opportunity  to  hear  or  know  of  an  occurrence, 
testified  positively  by  some  other  witness  to  have  happened, 
that  he  did  not  hear  it  or  recollect  it  When  the  evidence 
upon  the  negative  takes  the  form  of  recollection  and  positive 
denial  based  thereon,  it  is  affirmative,  in  effect,  rather  than 
negative,  under  the  rule  for  the  comparative  weight  of  the 
two  classes  of  evidence,  notwithstanding  its  negative  form. 

In  the  light  of  the  foregoing  it  will  be  seen  by  reference  to 
the  evidence  in  this  case  that  a  situation  was  presented  to 
tlie  trial  court  calling  for  application  of  the  rule  mentioned. 
The  controversy  being  as  to  whether  the  elevator  bell  was 
soimded  or  not,  after  plaintiff  stepped  back  from  the  elevator 
opening  to  get  his  truck,  there  having  been  positive  evidence 
that  it  did — ^he  testified  substantially  like  this:  I  did  not 
hear  any  bell  ring.  I  did  not  hear  any  warning  when  I 
was  backing  up  into  the  elevator  shaft.  I  say  the  bell  did 
not  ring  because  I  did  not  hear  it.  That  is  all  I  know 
about  it. 

The  instruction  given  is  as  follows : 

"It  is  a  general  rule  of  evidence  that  affirmative  or  posi- 
tive evidence  is  stronger  tlian  negative  evidence.     In  other 
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words,  that  the  testimony  of  a  credible  witness  that  he  heard 
the  elevator  bell  ring  when  the  elevator  moved  upward  im- 
mediately before  the  happening  of  the  injury  to  the  plaintiff 
is  stronger  than  that  of  an  equally  credible  witness  who  with 
the  same  opportunities  testifies  that  he  did  not  hear  the  ele- 
vator bell  ring  at  the  same  time. 

"Where  two  witnesses  directly  contradict  each  other,  and 
the  veracity  of  neither  is  impeached,  the  presumption  of 
truth  is  in  favor  of  the  witness  who  swears  affirmatively. 
You  are  instructed,  therefore,  that  the  positive  testimony  of 
a  single  witness  who  testifies  that  the  bell  rang  on  the  oc- 
casion in  question  is  entitled  to  more  weight  than  Itat  of  two 
-W^itnesses,  equally  credible,  who  testify  negatively,  that  they 
did  not  hear  it  ring. 

"Of  course,  you  must  bear  in  mind  in  applying  this  rule 
that  much  depends  upon  the  circumstances,  such  as  the  oppor- 
tunity of  the  witnesses  for  knowing,  and  the  attention  which 
they  gave  or  which  it  appears  to  you  from  the  evidence  they 
probably  gave,  under  aU  the  circumstances  shown-  The  mere 
fact  that  one  witness  testifies  contrary  to  another  does  not 
discredit  either.  The  credibility  of  all  witnesses,  as  I  said 
before,  and  the  weight  to  be  given  to  the  testimony  of  each,  is 
wholly  for  your  consideration  and  determination.  .  .  .'' 

With  an  exception  hereafter  noted  the  quoted  language  is 
substantially  the  same  as  has  been  repeatedly  approved  by 
this  court  As  good  an  illustration  as  any  is  Draper  v. 
Balcer,  61  Wis.  450,  21  N.  W.  529,  referred  to  by  appel- 
lant's counsel: 

"Positive  testimony  of  a  small  number  of  witnesses  that 
they  saw  or  heard  a  given  thing  occur,  will  outweigh  the  neg- 
ative testimony  of  a  greater  number  of  witnesses  that  they 
did  not  see  or  hear  it,  provided  the  vTitnesses  are  equally 
credible;  but  in  connection  with  this  instruction  shoiJd  be 
considered  the  relative  means  or  opportunity  of  the  several 
witnesses  to  see  or  hear  the  occurrence,  and  that  it  should  be 
carefully  kept  in  mind  that  it  only  applies  when  the  wit- 
nesses are  equally  credible." 

The  following  are  but  a  few.  of  the  many  other  cases 
where  similar  language  was  used  or  approved:  Eilcrt  r.. 
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O.  B.  &  M.  R.  Co.  48  Wis.  606,  4  N.  W.  769  j  Pennoyer  v. 
Allen,  66  Wis.  502, 14  N.  W.  609;  WicJcham  v.  C.  &  N.  W. 
R.  Co.  95  Wis.  23,  69  N.  W.  982;  Ives  v.  Wis.  Cent.  R.  Co. 
128  Wis.  357,  107  N.  W.  452. 

The  language  of  the  instruction,  the  positive  testimony  of 
a  credible  witness  as  to  a  particular  matter  is  entitled  to 
greater  weight  than  the  negative  testimony  of  an  equally 
credible  witness  as  to  the  same  matter,  with  a  proper  explana- 
tion, which  was  given,  is  not  subject  to  criticism.  It  merely 
stated  the  rule  in  the  ordinary  way  of  phrasing  it  Jones, 
Ev.  §  898  (901) ;  Wickham  v.  C.  £  N.  W.  R.  Co.,  supra. 

The  only  portion  of  the  conrt's  instruction  challenging 
particular  attention  is  this :  "The  presumption  of  truth  is  in 
favor  of  the  witness  who  swears  affirmatively."  That  must 
be  viewed  in  light  of  the  reason  of  the  rule.  The  words 
"presumption  of  truth"  evidently  were  not  used  with  refer- 
ence to  the  mere  question  of  veracity;  that  is,  as  to  which  of 
the  two  witnesses,  if  either,  testified  falsely.  That  has  its 
negative  in  the  very  limitation  of  the  phrasing.  It  evi- 
dently was  nsed  with  reference  to  the  greater  likelihood  of 
the  positive  rather  than  the  mere  negative  testimony  pointr 
ing  correctly  to  what  in  fact  occurred,  the  idea  being  that 
while  one  cannot  hear  a  sound  which  does  not  occur  or  see  a 
thing  which  does  not  happen,  it  is  common  knowledge  that 
there  may  be  a  sound  within  one's  vicinity  and  easily  within 
the  range  of  his  hearing  or  a  transaction  in  such  vicinity 
easily  within  the  range  of  his  vision,  and  he  be  entirely  un- 
conscious of  it  or  some  time  thereafter  fail  to  recollect  it 
So  in  one  sense  there  is  a  presumption  that  the  person  testi- 
fying positively  that  he  saw  or  heard  an  occurrence  is  right 
rather  than  one  similarly  situated  who  is  only  able  to  testify 
that  he  did  not  see  it  or  did  not  hear  it  or  recollect  it 

So  it  is  said  in  the  older  works  on  Evidence,  and  some  of 
the  later  ones  as  well,  the  presumption  is  in  favor  of  human 
veracity  operating  to  support  the  affirmative.  In  Ilephwn 
Vol.  137  —  37 
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V.  Citizens'  Bank,  2  La.  Ann.  1007,  the  rule  is  formulated 
from  the  opinion  thus:  "Where  two  witnesses,  of  unim- 
peached  veracity,  contradict  each  other,  the  presumption  of 
truth  is  in  favor  of  the  one  who  swears  affirmatively."  That 
is  found  to  have  been  copied  substantially  verbatim  by  Mr. 
Jones  in  his  valuable  work  on  Evidence  at  sec  898  (901), 
the  language  being  used  as  another  way  of  stating  that  the 
positive  testimony  of  one  credible  witness  as  to  a  fact  in  issue 
is  entitled  to  greater  weight  than  the  testimony  of  another 
equally  credible  witness,  with  equal  opportunity  for  know- 
ing the  truth,  that  he  did  not  hear  or  see  or  recollect  as  the 
case  may  be.  The  rule  is  given  with  both  phrasings  and 
each  as  a  synonym  for  the  other  with  appropriate  illustra- 
tions. 

There  is  good  reason  for  use  of  the  word  "presumption," 
merely  in  the  sense  that,  as  a  matter  of  law,  all  other  things 
being  equal,  it  being  understood  that  whether  they  are  so 
equal  or  not  is  for  the  jury  to  determine  preliminary  to  ap- 
plying the  rule,  positive  should  prevail  over  negative  testi- 
mony. That  does  not  give  any  greater  dignity  to  the  posi- 
tive testimony  than  to  merely  say  that  as  a  matter  of  law  it 
is  to  be  preferred  over  the  negative,  as  has  often  been  said 
by  this  and  other  courts.  In  Delk  v.  State,  40  Tenn.  79, 
this  language,  substantially,  was  used:  When  two  witnesses 
of  equal  credibility  and  opportunity  for  hearing  an  occur- 
rence testify,  one  positively  that  he  heard  it  and  the  other 
that  he  did  not  hear  it,  the  former  is  entitled  to  prevail  over 
the  latter.  Again  in  Farmers*  &  M.  Bank  v.  Champlain  T. 
Co,  23  Vt.  186,  it  was  stated  as  a  rule  of  law  that  in  weigh- 
ing contradictory  evidence,  other  things  being  equal,  posi- 
tive preponderates  over  negative  evidence,  but  in  giving  such 
rule  to  a  jury  care  should  be  exercised  to  place  before  them 
the  facts  necessary  to  its  proper  application.  Any  number 
of  like  illustrations  might  be  given. 

So  it  will  be  seen  that  the  learned  court,  in  using  the  term 
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"presumption  of  truth,"  did  not  venture  to  depart  from  llie 
phrasing  of  the  rule  commonly  adopted  by  this  court,  and  so 
repeatedly  approved  that  it  can  be  used  by  trial  courts  with 
I)erfect  safety,  carelessly,  or  for  the  mere  purpose  of  indulg- 
ing in  originality. 

While  a  trial  judge,  as  an  original  matter,  may  be  able  to 
state  a  rule  of  law  more  concisely  and  in  language  more 
easily  understood  by  the  ordinary  juror  than  the  examples 
given  by  this  court  for  stating  the  same  rule,  such  depart- 
ures are  to  be  avoided,  generally  speaking,  since  they  are 
quite  liable  to  result  in  just  the  difficulty  we  are  now  dealing 
with.  The  learned  circuit  judge  in  this  case  must  be  ac- 
quitted of  taking  any  responsibility  for  a  new  phrasing  of 
an  important  rule,  as  he  copied,  word  for  word,  from  the 
text  in  Jones  on  Evidence,  which  has  come  to  be  the  com- 
mon handbook  for  trial  judges  in  this  state  and  well  merits 
the  distinction.  The  copied  language  was  used  in  connec- 
tion with  a  common  statement  of  the  rule  before  and  again 
after,  showing,  unquestionably,  that  the  three  separate  phras- 
ings  were  given  as  meaning  the  same  thing,  as  the  jury  in 
all  likelihood  must  have  understood  it  That  they  may  well 
have  done  so  seems  evident  since  some  courts  and  two  emi- 
nent text-writers  are  committed  to  that  idea,  as  we  have 
shown. 

The  foregoing  is  reinforced  by  the  common  meaning  of 
the  word  "presumption."  Lexically,  in  the  ordinary,  it 
means  "The  act  of  believing  upon  probable  evidence ;  opin- 
ion; evidence  probable  but  not  conclusive."  Webst.  Diet. 
From  lie  technical  legal  standpoint,  except  as  provided  by 
statute,  it  means  inference  which  a  reasonable  person  would 
as  a  rule  draw  from  given  circumstances.  Such,  of  course, 
are  rebuttable,  being  mere  presumptions  of  fact.  Again, 
the  inferences  which  spring  from  given  circumstances  as 
matter  of  law  which  may  in  some  cases  be  rebuttable  and 
some  cases  not     2  Bouv.  Law  Diet     One  will  readily  ap- 
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ply  those  definitions  discriminately  to  the  word  "presump- 
tion" as  it  was  used  in  this  case,  to  the  effect  merely  that^ 
as  matter  of  law,  positive  evidence,  all  other  things  being 
equal,  is  entitled  to  prevail  over  mere  negative  evidence. 

Notwithstanding  what  has  been  said  we  do  not  approve 
of  use  of  the  term  which  has  led  to  this  discussion.  It  is 
not  commonly  used.  It  has  never  been  used  in  any  other 
case  reviewed  by  this  court,  so  far  as  we  can  discover.  It 
being  rather  of  an  unusual  way  of  phrasing  familiar  law, 
perhaps  it  is  unfortunate,  after  giving  the  common  method, 
that  the  uncommon  one  was  incorporated  in  the  late  work  on 
Evidence  as  in  all  respects  reliable. 

Probably  the  words  "presumption  of  truth"  might  poa- 
sibly  convey  a  different  meaning  to  laymen,  ordinarily,  than 
the  one  appropriate  thereto,  under  the  circumstances  the 
term  is  used  in  the  books  and  was  used  in  the  instruction. 
Any  person  of  common  understanding  can  readily  compre- 
hend the  ordinary  statement  To  add  that  the  presumption 
of  truth,  etc.,  while  abstractly  correct,  might  under  some 
circumstances  mislead.  We  strongly  advise  its  use  be  not 
indulged  in.  However,  we  do  not  reach  the  conclusion  that 
there  is  any  probability  the  jury  may  have  been  misled  in 
this  case,  since,  as  before  indicated,  the  common  phrasing 
of  the  rule  was  twice  used  in  connection  with  the  peculiar 
language,  all  as  meaning  the  same  thing. 

The  further  supposed  error  lies  in  the  rejection  of  several 
questions  propounded  to  appellant,  such  as:  If  the  bell 
sounded  at  that  time  would  you  have  heard  it?  ■  Was  it  such 
a  sound  as  to  be  readily  heard  while  you  were  in  the  position 
of  pulling  in  your  truck  into  the  elevator  ?  From  what  yon 
know,  could  you  have  heard  this  bell  had  it  rung  when  you 
were  backing  into  the  shaft?  It  will  be  observed  that  the 
questions  involve  mere  opinions,  which  were  as  capable  of 
being  formed  by  the  jury  as  the  witness,  since  they  had  been 
put  in  possession  of  all  facts  as  to  the  location  of  appellant 
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with  reference  to  the  elevator  at  the  time  in  question  and  as 
to  the  nature  of  the  bell  signal  as  regards  being  such  as  to  at- 
tract the  attention  of  a  person  within  the  range  occupied  by 
appellant  On  those  grounds,  as  appears  satisfactorily  from 
the  record,  the  evidence  was  rejected,  and  we  think  without 
harmful  error.  Quite  certainly  so  because  the  evidence  was 
not  offered  for  the  purpose  of  showing  that  the  bell  might 
have  sounded  and  appellant  not  have  heard  it  because  of  not 
being  within  hearing  distance.  It  was  offered  to  show  that, 
though  he  was  within  such  distance,  he  did  not  hear  the  bell. 
That  he  was  within  such  distance  there  was  no  dispute.  He 
had  already  testified,  over  and  over  again,  that  he  did  not 
hear  it  So  it  is  not  perceived  that  the  evidence  would  have, 
had  it  been  received,  added  a  feather's  weight  to  the  evidence 
already  given. 

Counsel  for  respondent  invokes  the  benefit  of  his  excep- 
tion to  a  refusal  of  the  court  to  submit  a  question  embodying, 
literally,  the  language  of  sea  1636;,  Stats.  (1898),  to  the 
effect  that  under  such  circumstances  as  the  jury  might  have 
found  existed  in  this  case  all  elevators  "shall  be  securely 
guarded  and  fenced."  The  court  submitted  a  question, 
which  was  excepted  to  as  not  conforming  strictly  to  the  stat- 
ute, of  whether  the  entrance  to  the  elevator  was  reasonably 
guarded.  In  respect  thereto  the  jury  were  instructed  it  was 
incumbent  on  plaintiff  to  show  that  defendant  did  not  rea- 
sonably guard  the  elevator  entrance.  ilTo  exception  was 
taken  to  the  charge,  and  none  to  the  question,  except  because 
the  wording  thereof  did  not  conform  literally  to  the  statute. 

What  would  constitute  a  reasonable  guarding  of  an  ele- 
vator entrance  under  the  circumstances  was  determinable 
with  reference  to  the  mandate  of  the  statute  that  it  must  be 
securely  guarded.  Nothing  short  of  that  would  be  a  reason- 
able guarding.  The  requirement  of  the  statute,  as  we  view 
the  matter,  was  substantially  covered. 

Thu3  it  seems  all  questions  presented  must  be  resolved 
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in  favor  of  appellant  The  judgment  must  be  reversed  and 
the  cause  remanded  for  entry  of  judgment  in  defendant's 
favor  upon  the  verdict 

By  the  Covrt. — So  ordered 

Timlin,  J.  I  feel  obliged  to  dissent  I  think  the  order 
granting  a  new  trial  should  be  affirmed.  The  court  below 
erred  in  charging  the  jury  as  follows: 

"Where  two  witnesses  directly  contradict  each  olher  and 
the  veracity  of  neither  is  impeached,  the  presumption  of 
truth  is  in  favor  of  the  witness  who  swears  affirmatively.'' 

The  circuit  court  thought  this  to  be  error  and  granted  a 
new  trial  for  that  reason.  He  is  now  reversed  and  admon- 
ished that  he  should  not  use  this  language  in  charging  the 
jury,  and  it  is  suggested  that  he  should  "phrase"  his  ideas 
as  directed  by  this  court 

These  hortatory  decisions  lecturing  the  trial  courts,  and 
requiring  them  to  clothe  their  ideas  and  their  definitions  in 
set  phrases  settled  for  them  by  this  court,  seem  to  me  pro^ 
ductive  of  confusion.  When  another  case  comes  up  in  which 
the  circuit  court  used  the  same  or  equivalent  language  in  his 
charge  to  the  jury  we  must  do  one  of  four  things:  (1)  Con- 
tinue these  hortatory  exercises;  (2)  pass  it  unnoticed; 
(3)  approve  of  it;  (4)  declare  it  prejudicial  error  and  disap- 
prove of  it  and  reverse  the  decision  below.  If  we  do  the 
latter  we  are  not  administering  the  law  impartially  in  all 
cases. 


Digitized  by 


Google 


26]  JANUAKY  TERM,  1909.  583 

Hopkins  v.  Racine  M.  &  W.  I.  Co.  137  Wis.  683. 

Hopkins,  Respondent,  vs.  Racine  Maixeablb  and 
WnouGHT  Ibon  Company,  Appellant 

January  7 — January  26,  1909. 

C<mtracU:  Continuing  offer:  Consideration:  Mutuality:  Revocation: 

Damages, 

1.  Consideration  in  the  form  of  mutuality  being  essential  to  the 

▼alidity  of  a  contract,  a  wholly  executory  contract  for  mutual 
acts  is  of  no  binding  force  upon  one  party  unless  and  until 
the  other  has  become  bound  thereby. 

2.  Such  rule  is  subject  to  modification  to  the  extent  that  an  execu- 

tory promise  by  one  party  may  be  considered  a  continuing 
offer  of  performance,  which,  when  accepted,  in  whole  m*  in 
part,  by  the  other  party,  becomes  a  contract  pro  tanto  to  the 
extent  of  the  acceptance. 

3.  Such  modification,  however,  is  carried  no  further  than  to  bind 

the  offerer  so  long  as  he  sees  fit  to  keep  the  offer  open. 

4.  A  continuing  offer  may  be  revoked  at  any  time  except  as  to  ac- 

ceptance thereunder  prior  to  the  revocation. 

5.  After  the  revocation  of  a  continuing  offer,  no  damage  accrues 

to  the  offeree  for  refusal  to  comply  with  subsequent  accept- 
ances. 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county:  E.  B.  Belden,  Circuit  Judge.     Reversed. 

The  plaintiff  having  secured  a  patent  upon  a  certain  farm 
gate  and  having  had  some  undisclosed  negotiation  with  the 
defendant,  a  manufacturer  of  malleable  irons,  the  latter  on 
March  10,  1905,  mailed  to  him  the  following  writing: 
"Hopkins'  Gate  Conteaot. 

"The  Racine  Malleable  and  Wrought  Iron  Company  of  the 
city  of  Racine,  state  of  Wisconsin,  hereby  agrees  with  Floyd 
Hopkins  of  the  town  of  Belvidere,  county  of  Boone,  state  of 
Illinois,  to  furnish,  at  any  time  hereafter  during  the  life  of 
the  patent,  castings  for  the  patent  improved  farm  gate  of  said 
Hopkins,  known  as  the  Hopkins  Gate,  patented  January  3, 
1905,  as  follows,  to  wit:  .  .  .  We  agree  to  furnish  the  above 
named  castings  for  forty  cents  per  set  at  our  shops  to  be 
shipped  to  any  point  of  the  United  States  or  Canada,  the 
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price  aforesaid  to  be  for  cash  at  Eacine,  Wisconsin.  The 
said  company  further  agrees  that  it  will  furnish  the  above 
trimmings  to  any  person  or  persons  to  whom  the  said  Hopkins 
may  make  sale  of  any  territory  for  his  said  Hopkins  improved 
patent  farm  gate,  provided  the  said  Hopkins  shall  indicate  by 
his  order  who  such  persons  or  purchasers  are,  but  with  the 
understanding  that  said  Floyd  Hopkins  is  not  liable,  or  held 
liable  for  any  castings  so  furnished  to  any  purchaser  or  pur- 
chasers of  territory  from  him." 

.  There  was  no  reply,  but  from  time  to  time,  up  to  July, 
1906,  the  plaintiff  ordered  castings  in  quantities  from  fifty 
to  150  sets,  and  they  were  supplied  by  the  defendant,  who 
seems  to  have  manufactured  a  quantity  in  order  to  be  able 
to  furnish  them  as  ordered.  On  April  30,  1906,  defendant 
wrote  plaintiff  that  by  reason  of  reorganization  of  its  busi- 
ness it  was  a  question  whether  it  could  continue  to  make  or 
furnish  the  gate  castings,  and  that  it  wrote  in  order  to  give 
plaintiff  an  opportunity  to  find  some  other  place  to  have 
them  made ;  that  while  it  still  had  some  irons  on  hand,  it  did 
not  care  to  carry  on  the  business  in  the  old  way  by  carrying 
stock  and  shipping  all  over  the  country  when  wanted;  that 
it  had  no  room  for  storage  nor  facilities  for  packing  and 
shipping.  Again,  on  October  29,  1906,  the  defendant  wrote 
him  that  it  had  approximately  400  sets  of  castings  on  hand, 
but  was  unwilling  to  continue  the  business  after  that  stock 
was  exhausted  by  carrying  other  stock,  saying  that  the 
plaintiff  would  have  to  make  arrangements  to  carry  the  stock 
elsewhere,  and  also  stating: 

"We  do  not  object  to  making  your  castings  for  you,  but 
after  the  goods  are  made  they  must  be  shipped  out  of  here. 
We  cannot  carry  a  stock.  .  .  .  Orders  that  are  placed  after 
the  stock  on  hand  now  is  exhausted  will  be  billed  at  revised 
prices." 

December  14th  it  wrote  again: 

"The  time  is  drawing  near  when  we  can  no  longer  accept 
such  contracts.  .  .  .  What  stock  we  have  made  up,  which 
is  about  350  sets,  we  will  close  out,  but  we  can  no  longer 
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make  these  castings  and  carry  them  in  stock  for  you,  and 
have  you  draw  them  from  this  stock.  You  will  have  to  make 
arrangements  to  carry  the  stock  elsewhere." 

On  December  27,  1906,  plaintiff  mailed  to  the  defendant, 
what  is  called  an  order,  the  following  letter: 

"I  wish  one  thousand  sets  of  Farmer  Hopkins'  Gate  cast- 
ings patented  January  8,  1905,  manufactured  and  ready  for 
delivery  May  1,  1907.  Will  give  you  shipping  directions 
later/' 

To  which  the  defendant  replied  January  30th :  "It  is  not 
possible  for  us  to  make  the  thousand  set  of  Farmer  Hopkins' 
Gate  castings  at  the  present  time" — asserting  as  a  reason  the 
quantity  of  other  work.  And  again,  on  February  22, 1907, 
referring  to  an  intervening  conversation,  the  defendant  re- 
aflSrmed  the  letter  of  January  30th,  and  said :  "We  are  im- 
able  to  make  up  the  order  for  you,  and  as  conditions  are  at 
present,  we  could  give  you  little  or  no  encouragement  for 
making  up  these  goods  in  the  future."  The  conversation 
referred  to  was  claimed  to  contain  a  reiteration  of  the  state- 
ment that  the  350  sets  on  hand  would  be  furnished  as  called 
for.  Plaintiff,  on  April  9,  1907,  entered  into  a  contract 
with  another  manufacturer  to  manufacture  a  thousand  sets 
of  castings  for  the  same  purpose,  of  slightly  greater  weights 
and  size,  and  with  some  modification  of  structure,  at  a  price 
of  fifty-five  cents  per  set,  to  be  paid  when  the  manufacture 
was  complete.  Up  to  the  time  of  the  trial,  January  13, 
1908,  the  total  ordered  shipped  by  plaintiff  from  this  1,000 
sets  was  200  sets.  Plaintiff  brought  suits  for  damages  for 
defendant's  refusal  to  comply  with  the  order  of  December 
27,  1906,  and  judgment  was  rendered  by  the  court,  without 
a  jury,  for  damages  at  the  rate  of  fifteen  cents  per  set,  or 
$150,  from  which  the  defendant  appeals. 

For  llie  appellant  there  was  a  brief  by  Kearney,  Thomp- 
son &  Myers,  and  oral  argument  by  W.  D.  l^hompson. 

For  the  respondent  there  was  a  brief  by  Thompson  &  Har- 
vey, and  oral  argument  by  F.  Thompson^ 
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Dodge,  J.  No  principle  is  more  elementary  in  the  law 
of  contracts  than  that  consideration  is  essential  to  their  va< 
lidity,  and  that  a  wholly  executory  contract  for  mutual  acts 
is  of  no  binding  force  upon  one  party  unless  and  until  the 
other  has  become  bound  thereby.  In  such  a  contract  mutu^ 
ality  is  an  essential  of  validity.  Dodge  v.  Hopkins,  14 
Wis.  630;  MovUon  v.  Kershaw,  59  Wis.  316,  18  N.  W. 
172 ;  Teipel  v.  Meyer,  106  Wis.  41,  81  N.  W.  982.  That 
rule  has  received  modification  to  the  extent  that  an  executory 
promise  by  one  party  may  be  construed  to  evince  his  inten- 
tion to  make  a  continuing  offer  of  such  performance  which, 
when  accepted,  in  whole  or  in  part,  by  the  other  party,  be- 
comes a  contract  pro  twnto  to  the  extent  of  the  acceptance. 
Such  offers  are  very  common  in  the  mercantile  world  and 
are  a  basis  on  which  mercantile  business  is  largely  trans- 
acted. Being  in  a  sense  a  departure  from  the  fundamental 
principle  of  the  necessity  for  consideration,  in  the  form  of 
mutuality  or  otherwise,  the  exception  is  carried  no  further 
than  to  bind  the  offerer  so  long  as  he  sees  fit  to  keep  the 
offer  open.  In  the  present  case  the  promise  of  the  defend- 
ant to  furnish  castings  was  wholly  executory  and  upon  con- 
dition that  the  plaintiff  should  do  acts  in  the  future.  There 
is  not  the  slightest  suggestion  that  the  plaintiff  ever,  even  in 
the  most  informal  manner,  bound  himself  to  the  ccmditions 
expressed  in  that  offer.  With  him  it  was  entirely  optional 
at  all  times  to  purchase. his  supplies  of  irons  wherever  he 
chose.  True,  as  he  from  time  to  time  ordered  a  shipment 
from  the  defendant  he  became  bound  to  pay  for  such  ship- 
ment according  to  the  terms  of  the  offer,  and  then,  for  the 
first  time,  did  defendant  become  bound  to  fill  his  order. 
This  is  the  vital  and  fundamental  distinction  between  the 
present  case  and  the  authorities  from  this  and  other  courts 
cited  by  the  respondent  In  each  of  those  cases  there  were 
express  words  on  the  part  of  the  purchaser  binding  him  to 
performance  upon  his  part  to  the  full  extent  responsive  to 
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the  offer  made,  albeit  llie  promise  was  in  soipe  of  the  cases 
ambiguous.  ShadboU  4&  B.  I.  Co.  v.  Topliff,  85  Wis.  613, 
55  N".  W.  854;  Walsh  v.  Myers,  92  Wis.  397,  66  N.  W.  250^ 
McCall  V.  Ichs,  107  Wis.  232,  83  N.  W.  300;  Excelsior  W. 
Co.  V.  Messinger,  116  Wis.  549,  554,  93  K  W.  459;  W.  0. 
Taylor  Co.  v.  Bannerman,  120  Wis.  189,  97  N.  W.  918; 
Eastern  R.  Co.  v.  Tutevr,  127  Wis.  382,  105  N.  W.  1067; 
Minn.  L.  Co.  v.  Whitelreast  C.  Co.  160  HI.  85,  31  L.  E.  A. 
529;  Lima  L.  <t  M.  Co.  v.  Nat.  Steel  C.  Co.  165  Fed.  77, 
11  L.  R.  A.  N.  8.  713.  In  each  of  these  cases  were  promises 
by  the  purchaser  to  be  bound  by  the  contract,  either  by  ac- 
ceptance or  otherwise.  This  element  of  consideration  in 
the  form  of  mutuality  being  wholly  lacking  in  the  instant 
case,  it  is  unnecessary  to  consider  many  other  objections 
urged  to  the  validity  of  a  contract  resulting  from  defend- 
ant's letter  of  March  10,  1906.  We  deem  it  clear  that  that 
letter  at  most  constituted  a  continuing  offer  to  furnish  cast- 
ings upon  payment  of  the  specified  price  and  might  be  re- 
voked at  any  time  by  the  defendant,  except  as  to  orders 
thereunder  prior  to  the  revocation.  The  letters  referred  to 
in  the  statement  of  facts  of  April,  October,  and  December, 
1906,  are  open  to  no  construction  but  that  of  revocation  of  the 
offer,  except  to  the  extent  of  the  irons  then  manufactured 
and  on  hand,  so  that  the  plaintiff  could  not  by  an  order  on 
December  27th  impose  upon  the  defendant  any  duty  to 
manufacture  for  him  other  castings  at  the  price  named  in 
the  offer  of  March  10,  1905,  and  therefore  is  entitled  to  no 
damages  for  refusal  so  to  do. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  action. 
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.PooTBy  Appellant,  vs.  Habsisoit  and  others,  imp.^  Bespond- 

ents. 

January  J^-January  26, 1909. 

Kquity:  Laches:  Beatofiable  time:  Fraudulent  conveyances:  Con- 
etructive  notice:  Appeal  and  error:  Review:  Bcope:  Limitation 
of  actions:  Accrual  of  right:  Creditor**  suit. 

1.  Equity  discourages  stale  demands  and  will  not  aid  one  who  has 
been  guilty  of  gross  laches. 

t.  The  rule  of  laches  is  applied  by  a  court  of  equity  according  to 
its  ideas  of  right  and  Justice  and  independently  of  any  pre- 
scribed period  of  time,  the  reasonableness  of  the  time  depending 
upon  the  facts  and  circumstances  of  each  particular  case. 

8.  The  record  of  a  deed  by  a  third  person  to  the  children  of  a 
Judgment  debtor  is  not  of  itself  constructive  notice  to  the 
Judgment  creditor  of  its  fraudulent  character  or  that  the  Judg- 
ment debtor  was  an  interested  party  to  the  conveyance. 

4.  On  appeal  from  an  order  sustaining  a  demurrer  to  a  complaint 
the  appellate  court  cannot  go  beyond  the  facts  stated  in  the 
complaint. 

6.  For  the  purposes  of  the  statutes  of  limitation  a  cause  of  action 
in  favor  of  a  judgment  creditor,  to  reach  lands  alleged  to  have 
been  conveyed  in  fraud  of  creditors,  is  deemed  to  have  accrued 
upon  the  discovery  of  the  facts  constituting  the  fraud. 

Appeal  from  an  order  of  the  circuit  court  for  Kenosha 
-county:  E.  B.  Bexben,  Circuit  Judge.     Reversed. 

The  plaintiff  is  a  resident  of  Chicago,  Illinois.  Novem- 
ber 10,  1888,  the  defendant  WiUiam  H.  Harrison  made  a 
promissory  note  for  the  sum  of  $1,000,  dated  Kichmond,  Illi- 
nois, payable  one  year  from  date  to  the  order  of  the  plaintiff, 
with  interest  at  the  rate  of  seven  per  cent  November  13, 
1896,  judgment  was  rendered  on  this  note  in  the  circuit  court 
for  Kenosha  county,  and  on  the  succeeding  day  the  judgment 
was  docketed  in  the  ofiSce  of  the  clerk  of  the  court.  Execu- 
tion issued  in  the  county  of  Kenosha  was  returned  entirely 
unsatisfied.  Thereafter  an  execution  issued  in  the  county 
of  Adams^  some  land  was  attached^  and  a 'small  sum  was 
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realized  on  a  sale  thereof.  The  plaintiff  by  this  action 
seeks  to  subject  to  execution  in  favor  of  his  judgment  certain* 
lands  which  are  alleged  to  be  in  fact  owned  by  the  judg- 
ment debtor,  although  the  title  is  in  his  children.  At  the 
time  of  giving  the  note  practically  all  of  the  property  which 
is  involved  in  the  present  litigation,  which  is  fully  described 
in  the  complaint,  was  owned  by  the  defendant  William  H. 
Harrison,  the  maker  of  the  note.  Prior  to  the  rendition  of 
the  judgment  on  the  note  it  had  been  sold  under  foreclosure 
decrees.  Thereafter,  by  transfers  through  several  parties, 
the  title  to  the  part  of  the  property  involved  herein  was  con- 
veyed May  25,  1897,  to  Kirh  L.  Harrison,  OrvUle  E.  Harri- 
son, and  Harriet  M.  Harrison,  children  of  William  H.  Har- 
rison. Plaintiff  alleges  that  William  H.  Harrison  furnished 
the  consideration  for  the  transfer,  that  the  transfer  was  made 
to  his  children  at  his  direction  and  for  the  purpose  of  de- 
frauding his  creditors,  particularly  the  plaintiff,  and  that 
William  H.  Harrison  is  the  beneficial  owner  and  is  now  the 
occupant  thereof.  Harriet  M.  Harrison  married  and  has 
died  intestate,  leaving  her  husband  and  one  child.  Her 
husband  resides  in  Illinois  and  her  daughter  with  her  grand- 
parents on  the  land  in  controversy.  Kirk  L.  Harrison  and 
OrvUle  E.  Harrison  and  his  wife  reside  outside  of  this  state. 
The  wife  of  William  H.  Harrison  resides  with  him.  Laura 
M.  Snyder,  the  other  defendant,  is  the  owner  of  a  mortgage 
executed  by  the  owners  of  the  legal  title  to  the  property. 

Plaintiff  alleges  that  on  July  17,  1907,  he  first  knew  that 
the  land  herein  involved  had  been  conveyed  to  the  three 
children  of  William  H.  Harrison;  that  by  inquiry  imme- 
diately thereafter  he  first  learned  that  the  defendant  WU- 
liam  H.  Harrison  was  the  real  owner  and  was  in  control  and 
possession  thereof;  that  he  had  paid  the  consideration  for 
its  transfer  to  his  children  and  had  fraudulently  procured 
the  making  of  the  deed  to  his  children.  A  demurrer  to  the 
original  complaint  was  sustained  by  the  court  and  plaintiff 


Digitized  by 


Google 


590        SUPEEME  COURT  OF  WISCONSIN.      [Jah. 
Fooie  y.  Harrison,  137  Wis.  58a 

given  leare  to  file  an  amended  complaint  upon  the  usual 
terms.  The  amended  complaint  states  the  facts  as  given 
above.  A  demurrer  to  the  amended  complaint  was  sus- 
tained upon  the  ground  that  the  plaintiff  had  been  guilty  of 
laches  in  acquiring  knowledge  of  the  alleged  fraudulent 
transactions.  This  is  an  appeal  from  the  order  of  the  court 
sustaining  the  demurrer. 

Elwood  G.  Godman,  attorney,  and  Peter  Fisher,  of  coun- 
sel, for  the  appellant 

For  the  respondents  there  was  a  brief  by  Cavanagh  S 
Barnes,  and  oral  argument  by  G.  D.  Barnes. 

SiEBEOKEB,  J.  The  trial  court  sustained  a  demurrer  to 
the  complaint  upon  llie  ground  that  the  facts  alleged  in  it 
show  that  plaintiff  was  wanting  in  due  diligence  in  the  en- 
forcement of  his  claim  against  the  judgment  debtor.  It  is 
a  well-established  rule  that  a  court  of  equity  will  not  lend  its 
aid  to  a  party  who  has  been  guilty  of  gross  laches  in  the 
enforcement  of  his  rights  and  that  it  will  discourage  stale 
demands.  As  declared  in  Rogers  v.  Van  Nortwick,  87  Wis. 
414,  429,  58  N.  W.  762: 

"A  court  of  equity  applies  the  rule  of  laches  according  to 
its  ideas  of  right  and  justice,  and  the  courts  have  never  pre- 
scribed any  specific  period  applicable  to  every  case,  like  the 
statute  of  limitations ;  and  what  constitutes  a  reasonable  time 
within  which  the  suit  must  be  brought  depends  upon  the 
facts  and  circumstances  of  each  particular  case.'* 

Under  these  rules  the  question  is  whether  the  facts  al- 
leged show  that  plaintiff  was  guilty  of  laches  in  the  enforce- 
ment of  his  claim  against  W.  H,  Harrison,  the  judgment 
debtor.  The  facts  stated  are  that  the  land  in  question  was 
conveyed  in  May,  1897,  by  a  third  party  to  the  children  of 
W.  H.  Harrison,  the  judgment  debtor,  and  that  Harrison 
paid  the  consideration  and  has  a  beneficial  interest  in  the 
property.     It  is  not  stated  when  Harrison  went  into  posses- 
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sion  of  the  property^  or  how  long  he  had  been,  in  actual  con- 
trol and  poflsessipn  of  the  premises  prior  to  July  17,  1907, 
when  plaintiff  alleges  he  first  obtained  actual  knowledge  of 
the  fact  that  Harrison  had  an  interest  in  the  property.  Nor 
does  it  appear  when  the  deed  to  the  Harrison  children  was 
recorded.  Upon  the  assumption  that  it  was  recorded  soon 
after  its  execution,  the  question  is  whether  plaintiff's  con- 
duct, under  the  circumstances,  shows  such  laches  in  the 
matter  that  he  should  not  be  permitted  to  invoke  the  aid  of 
equity  to  enforce  his  claim  against  this  land  as  the  property 
of  Harrison,  title  to  which  is  alleged  to  have  been  taken  in 
the  names  of  his  children,  through  collusion  with  them,  to 
hinder,  delay,  and  defraud  his  creditors. 

At  the  outset  it  is  claimed  that  if  the  deed  to  the  children 
be  assumed  as  having  been  recorded  soon  after  its  execution, 
such  record  was  constructive  notice  to  plaintiff,  and  he  was 
thereby  apprised  of  facts  concerning  the  ownership  which 
would  have  led  a  man  of  ordinary  diligence  to  make  inquiry 
and  would  have  led  him  to  discover  the  facts  he  now  alleges 
as  showing  a  fraudulent  transaction,  and  hence  that  the  six- 
year  statute  of  limitation  began  to  run  at  the  time  of  such 
conveyance.  We  find  no  warrant  for  such  a  claim  in  the  d^ 
cisions  of  the  courts  of  other  jurisdictions  cited  to  our  atten- 
tion. Those  cases  wherein  the  recording  of  the  conveyance 
was  held  to  give  constructive  notice  of  its  fraudulent  character 
and  cause  the  statute  of  limitation  to  run  from  the  date  of 
the  record  were  conveyances  wherein  the  grantor  stood 
charged  with  having  fraudulently  conveyed  to  defraud  his 
creditors.  We  need  not  determine  whether  such  a  rule  is 
to  be  approved  by  this  court,  for  we  have  no  such  case  before 
us.  The  judgment  debtor  is  not  a  party  to  the  deed,  nor  does 
it  appear  in  any  way  from  the  record  that  he  was  in  any 
way  connected  with  the  conveyance  or  had  any  interest  in  the 
property  conveyed.  Under  such  circumstances,  record  of 
this  deed  cannot  in  any  respect  be  said  to  convey  informa- 
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tion  that  Harrison  was  an  interested  party  to  the  conveyance 
or  that  he  had  a  beneficial  interest  in  the  property  conveyed. 
We  therefore  hold  that  the  record  of  the  deed  from  McGonr 
nell  to  Harrison's  children  could  not  operate  to  give  plaintifE 
constructive  notice  of  the  fraud  charged  in  the  complaint. 

The  question  remains  whether  the  facts  alleged  show  that 
plaintiff,  in  the  light  of  right  and  justice,  was  guilty  of  such 
gross  laches  that  he  in  good  conscience  ought  not  to  be 
permitted  to  proceed  with  the  prosecution  of  this  action. 
The  conveyance  to  the  children  was  executed  in  May,  1897^ 
ten  years  and  more  before  the  action  was  begun.  It  seems 
that  the  trial  court  regarded  the  length  of  time  from  the 
making  of  the  deed  to  the  time  the  action  was  begun  as  suf- 
ficient in  itself  to  show  laches,  upon  the  theory  that  plaintiff's 
ignorance  of  the  fraud  he  now  alleges  was  the  result  of  his 
omission  to  learn  of  the  deed  to  the  children.  We  do  not  re- 
gard this  position  as  tenable,  for,  if  plaintiff  soon  after  its 
execution  had  in  fact  discovered  that  such  a  conveyance  had 
been  made,  it  did  not  put  him  in  possession  of  facts  whicli 
would  charge  him  with  such  knowledge  of  the  transfer  a& 
would  naturally  lead  a  diligent  person  to  make  inquiry  con- 
cerning the  good  faith  of  the  transfer,  nor  is  it  suggestive  of 
other  facts  which  would  disclose  the  alleged  fraud. 

Another  material  fact  respecting  plaintiff's  laches  is  the 
length  of  time  the  judgment  debtor,  Harrison,  has  been  in 
possession  and  control  of  the  premises.  The  allegation  on 
this  subject  is  that  he  was  in  possession  and  control  on  July 
17,  1907,  when  plaintiff  states  he  obtained  actual  knowledge 
of  the  fraud,  and  that  he  had  so  been  in  possession  and  con- 
trol for  some  time.  It  must  also  be  considered  that  plaintiff 
resided  in  another  state  and  at  such  a  distance  from  diis 
property  that  we  cannot  presume  he  observed,  or  with  proper 
diligence  should  have  observed,  whether  Harrison  was  so 
using  and  treating  this  property  as  to  suggest  that  he  had  an 
interest  in  it  as  owner.     What  the  proof  will  be  under  these 
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allegations  respecting  the  charge  of  laches  we  cannot  con- 
jecture. Upon  this  appeal  we  cannot  go  beyond  the  facts 
stated  in  the  complaint,  and  upon  them  we  find  no  ground 
for  holding  that  plaintiff  has  been  guilty  of  such  laches  that 
he  is  precluded  in  right  and  justice  from  prosecuting  this 
action.  We  must  hold  that  the  court  erred  in  sustaining  the 
demurrer  to  the  complaint  upon  the  ground  of  laches.  The 
facts  as  stated  in  the  complaint  show  that  plaintiff  did  not 
discover  the  facts  constituting  the  fraud  until  July,  1907, 
when  the  cause  of  action  is  deemed  to  have  accrued.  There- 
fore the  action  is  not  barred  by  the  statute  of  limitation. 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  the  direction  that  the  court  enter 
an  order  overruling  the  demurrer  to  the  complaint,  and  for 
further  proceedings  according  to  law. 


Lawton,  Appellant,  vs.  Oitt  of  BAonm  and  others,  Be- 

spondents. 

January  7^-January  26,  1909. 

Municipal  corporations:  PuhUc  improvefnentM:  PreUminary  pr^ 
ceedingn:  Irregularities:  Estoppel:  Necessity  of  pleading  es^ 
toppO. 

1.  The  assessment  for  street  improvements  by  the  front-foot  mie, 
resulting  from  proceedings  commenced  under  sec.  925 — 175, 
Stats.  (1898),  authorizing  a  city  to  cause  its  streets  to  be 
paved  upon  a  vote  of  two  thirds  of  the  members  of  the  com- 
mon council,  the  cost  of  such  improvement  to  be  assessed 
upon  the  property  benefited,  a  petition  purporting  to  comply 
with  sec.  925 — 176  having  been  filed  during  the  proceedings, 
if  not  a  compliance  with  the  statutes,  constitutes  an  irregular 
exercise  of  power  merely. 

S.  A  lotowner  challenging  a  completed  street  improvement  must 
show  not  only  that  the  power  to  make  the  improvement  was 
Vou  137  -  88 
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Irregularly  exercised,  but  that  he  Ib  damaged  thereby  and 
without  fault  himself. 

3.  Where  a  lotowner,  at  the  time  he  purchased,  knew  that  his 

grantor  had  signed  the  petition  for  the  paving  of  the  street 
in  front  of  his  premises,  and  knew  that  the  paving  was  being 
done  and  made  no  objection  until  after  it  was  completed,  the 
.  cost  of  the  improvement  being  reasonable  and  the  lotowner's 
premises  being  benefited  to  the  extent  of  the  assessment 
against  them,  he  is  estopped  to  maintain  an  action  to  enjoin 
the  issuance  of  bonds  to  pay  for  such  paving. 

4.  While  estoppel,  as  a  general  rule,  must  be  pleaded,  if  the  facts 

showing  the  estoppel  are  within  the  issues  made  by  the  plead- 
ings, and  the  evidence  showing  the  estoppel  is  admissible  for 
any  purpose  thereunder,  it  is  not  necessary  that  the  estoppel 
should  be  specially  pleaded. 

Appeai.  from  a  judgment  of  the  municipal  court  of  Ra- 
cine county :  Wm.  SMiEDiira,  Jb.,  Judge.     Affirmed, 

This  action  was  brought  against  the  defendant  city  of  Ra- 
cine and  its  officers  to  restrain  the  issue  of  bonds  based  upon 
a  special  assessment  levied  for  the  paving  of  Center  street 
from  Sixth  street  to  De  Koven  avenue  in  said  city.  In  the 
spring  of  1906  the  common  council  took  action  to  pave  said 
street  and  the  board  of  public  works  was  directed  by  the 
council  to  view  the  street  and  make  estimates  as  to  cost,  bene- 
fits, and  damages  which  would  accrue  to  each  parcel  of  real 
estate  and  the  total  amount  of  benefits  and  damages  and  re- 
port to  the  common  council.  The  board  of  public  works 
proceeded  accordingly  and  reported  to  the  coimcil.  While 
this  report  was  before  the  coimcil  and  in  September,  1906, 
a  petition  purporting  to  be  signed  by  a  majority  of  the  own- 
ers of  the  real  estate  fronting  on  the  street  in  question  was 
presented  to  the  common  council,  praying  that  the  street  be 
paved  from  curb  to  curb  with  brick  on  macadam  foundation 
with  sand  filler  instead  of  asphalt  filler,  as  formerly  ordered 
by  the  council.  The  city,  as  appears  from  the  record,  there- 
after proceeded  to  assess  damages  according  to  front-foot 
rule.  The  common  council  by  a  two-thirds  vote  directed 
that  the  prayer  of  the  petition  be  granted  and  the  street 
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paved  with  brick  on  macadam  foundation  with  concrete 
curb.  Thereafter  and  in  June,  1907,  the  board  of  public 
works  advertised  for  bids  for  the  paving  of  the  street,  re- 
ported the  schedule  of  bids  to  the  common  council,  and  the 
contract  was  let  for  the  doing  of  such  work.  The  work  was 
carried  on  under  the  supervision  of  the  board  of  public 
worics,  and  assessments  made  against  the  adjacent  property 
by  the  front-foot  rule  for  the  paving  of  the  street.  A  re- 
port of  this  assessment  was  completed,  signed  by  the  mem- 
bers of  the  board  of  public  works,  and  filed  with  the  city 
clerk  on  the  16th  day  of  November,  1907.  Thereupon  the 
common  council  directed  the  city  derk  to  publish  a  notice, 
as  required  by  sec.  925 — 191,  Stats.  (1898),  of  the  issue  of 
bonds  to  pay  for  the  paving,  which  was  done.  Before  the 
expiration  of  the  thirty  days  fixed  by  this  notice  the  appel- 
lant brought  the  present  action  to  restrain  the  collection  of 
the  assessment  against  his  property  or  the  issue  of  bonds 
upon  it,  he  being  an  owner  of  real  estate  abutting  upon  said 
streeft.  A  temporary  injunction  was  granted  restraining 
the  defendants  from  further  action.  The  court  found  as 
follows : 

First.  That  one  Albert  N.  Gifford  was  the  owner  of  the 
premises  described  in  the  complaint  at  the  time  when  the 
alleged  petition  in  this  matter  was  signed. 

Second.  That  said  Gifford  signed  such  petition  for  paving 
in  accordance  with  the  requirements  of  sec.  925 — 165  of  the 
subchapter  in  question  some  time  in  the  month  of  October, 
1906. 

Third.  That  in  November,  19,06,  the  plaintiff  purchased 
the  premises  described  in  the  complaint  from  said  Gifford. 

Fourth.  That  at  the  time  of  said  purchase  the  plaintiff 
knew  that  said  Gifford  had  signed  said  petition  and  subse- 
quently had  knowledge  of  the  proceedings  to  pave  said  street 
and  that  it  was  actually  beino:  paved. 

Fifth.  That  the  plaintiff  took  no  steps  nor  commenced  any 
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procedure  objecting  to  said  proceeding  or  said  work  until 
the  said  improvement  was  fully  completed. 

Sixth.  That  the  paving  in  question  was  properly  laid  in 
accordance  with  the  request  contained  in  the  petition. 

Seventh.  That  the  cost  of  such  improvement  was  reason- 
able. 

Eighth.  That  the  defendant  city  paid  a  just  and  fair  pro- 
portion of  the  expense  of  such  paving. 

Ninth.  That  the  premises  described  in  the  complaint  were 
actually  benefited  to  the  extent  of  $134.69^  the  amount  as- 
sessed against  said  premises  as  special  improvement  taxes 
for  the  pavement  in  question. 

As  conclusions  of  law  the  court  found: 

(1)  That  the  temporary  injunction  heretofore  granted 
should  be  dissolved. 

(2)  That  the  plaintiff's  complaint  herein  be  and  the  same 
is  hereby  dismissed,  and  that  the  defendants  have  judgment 
for  their  costs  and  disbursements. 

Judgment  was  entered  in  accordance  with  the  findings, 
from  which  this  appeal  was  taken. 

For  the  appellant  there  were  briefs  by  Fish  <&  Storms, 
and  oral  argument  by  /.  A.  Fish. 

E.  B.  Burgess,  for  the  respondents. 

TTebwin,  J.  Counsel  for  appellant  contends  that  the 
petition  presented  to  the  conmion  council  was  not  signed  by 
a  majority  of  the  frontage  and  therefore  the  council  was 
without  jurisdiction  to  make  any  assessment  The  court 
below  made  no  finding  upon  this  question,  and  it  is  not  very 
clear  from  the  record  whether  the  petition  had  a  majority  of 
the  owners  or  not.  Counsel  for  appellant  claims  it  had  not 
and  counsel  for  respondent  that  it  had,  the  dispute  arising 
mainly  upon  ratification  and  authority  of  signers  who  as- 
sumed to  sign  for  others.  We  shall  not  undertake  to  decide 
the  question,  as  we  do  not  regard  it  necessary  to  the  determi- 
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nation  of  the  case.  Tlie  common  council  found  that  a  ma- 
jority had  signed  and  so  stated  in  a  resolution  passed.  It 
appears  from  the  record  that  in  the  spring  of  1906  the  com- 
mon council  proceeded  to  pave  the  street  in  question  under 
the  provisions  of  sec.  925 — 175,  Stats.  (1898),  being  part 
of  the  general  charter  in  force  in  the  city  of  Racine.  This 
section  in  broad  and  general  terms  authorizes  the  city  to 
cause  streets  to  be  paved  upon  a  vote  of  two  thirds  of  the 
members  of  the  council  where  the  expense  exceeds  $500, 
and  further  provides  that  the  expense  may  be  paid  in  whole 
or  in  part  by  the  city  or  by  the  properly  to  be  benefited 
thereby,  as  the  council  shall  direct,  but  in  no  case  shall  the 
amount  assessed  to  any  parcel  of  real  estate  exceed  the  bene- 
fit accruing  thereto  by  such  imfprovement  Sec.  925 — 176 
provides  for  improvements  of  streets  upon  petition  of  more 
than  one  half  of  the  frontage  of  the  lots  upon  the  part  of  the 
street  proposed  to  be  improved,  and,  further,  that  the  cost 
of  such  improvement,  when  made,  shall  be  assessed  to  the 
respective  owners  of  the  lots  fronting  upon  such  street  in  the 
ratio  of  each  owner's  number  of  feet  front  to  the  entire 
length  of  such  improvement,  exclusive  of  street  crossings, 
which  shall  be  chargeable  to  the  city  as  its  portion  of  ex- 
pense. Sundry  proceedings  were  had  by  the  common  coun- 
cil and  board  of  public  works  regarding  the  paving  of  the 
street  in  question,  resulting  in  assessing  against  the  respect- 
ive owners  of  lots  fronting  upon  the  street  paved  the  amount 
of  the  assessment  according  to  the  front-foot  rule. 

It  is  insisted  by  appellant  that  the  improvement  was  at- 
tempted under  sec.  925 — 176,  and  that  the  proof  shows  that 
a  majority  of  the  owners  did  not  sign,  hence  the  council 
never  got  jurisdiction  of  the  subject  matter;  therefore  the 
assessment  was  void.  The  material  question  to  be  consid- 
ered is  whether  there  was  a  lack  of  power  in  the  council  or 
an  irregular  exercise  of  power.  The  want  of  power,  as  con- 
tended by  appellant,  is  based  upon  lack  of  a  petition  signed 
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as  required  by  sec.  925 — 176.  But  we  think  the  city  had 
power  under  sec.  925 — 175,  and  if  it  failed  to  follow  the 
provisions  of  law  it  was  an  irregular  exercise  of  power  and 
not  a  want  of  power.  We  think  the  authorities  upon  which 
appellant  relies  under  this  head  are  naainly,  if  not  wholly, 
cases  where  there  was  a  lack  of  power  or  where  it  appeared 
that  the  tax  or  assessment  was  unjust  or  inequitable.  In 
Dietz  v.  Neenah,  91  Wis.  422,  64  N.  W.  299,  65  K  W.  500, 
the  law  under  which  the  assessment  was  attempted  to  b©  sus- 
tained was  unconstitutional  and  void.  Hence  there  was  no 
power.  In  Jorgenson  v.  Superior,  111  Wis.  561,  97  N.  W. 
565,  the  city  attempted  to  change  the  grade  of  a  street  with- 
out making  an  assessment  of  damages,  which  it  had  no  au> 
thority  to  do.  In  referring  to  the  question  of  estoppel 
urged  in  the  case  the  court  said  (111  Wis.  569,  87  JT.  W. 
568): 

"When  the  act  done  is  without  jurisdiction  or  authority, 
few  if  any  cases  recognize  or  enforce  an  estoppel.  In  this 
case  the  act  of  the  city  was  wholly  without  authority." 

Even  this  case  seems  to  recognize  the  rule  without  limita- 
tion that  one  benefited  cannot  maintain  an  action  to  enjoin. 
The  court  said: 

"So,  also,  in  cases  where  the  adjoining  property  is  being 
benefited  by  an  improvement  of  a  permanent  character,  the 
owner  may  not  sit  in  silence  and  accept  benefits  and  then 
resist  payment  therefor  because  of  error  in  the  proceed- 
ings,"— citing  Stdte  ex  rel.  Schintgen  v.  La  Crosse,  101  Wis. 
208,  77  K  W.  167. 

Siate  ex  rel.  Moore  v.  Ashland,  88  Wis.  599,  60  N.  W. 
1001,  was  a  certiorari  to  review  the  proceeding;  hence  the 
rule  in  equitable  actions  did  not  apply.  Canfield  v.  Smith, 
r]4  Wis.  381,  is  where  the  common  council  could  improve  a 
street  at  the  expense  of  the  adjoining  lots  only  upon  petition 
signed  by  a  certain  percentage  of  the  owners  of  the  frontage 
on  the  street,  and  such  petition  was  held  essential  to  give 
the  council  jurisdiction,  and  that  equity  would  grant  relief 
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where  the  applicant  had  not  estopped  himself  in  any  way 
from  demanding  such  relief.  So,  too,  in  DiecJcmann  v.  She- 
boygan Co.  89  Wis.  570,  62  N.  W.  410,  the  initial  steps 
were  never  taken  by  presentation  of  a  petition  or  the  passage 
of  a  resolution,  either  of  which  was  necessary  to  give  the 
council  jurisdiction  of  the  subject  matter.  To  the  same 
effect  is  Borgman  v.  Aniigo,  120  Wis.  296,  97  N.  W.  936. 

We  therefore  think  the  foregoing  cases  are  distinguishable 
from  the  instant  case  because  under  the  general  charter  the 
city  had  power  without  any  antecedent  steps — such  as  filing 
of  a  petition  by  lotowners — ^to  pave  streets,  and  that  the  acts 
complained  of,  if  not  in  compliance  with  the  charter,  con- 
stitute an  irregular  exercise  of  power  merely.  Such  being 
the  case,  it  was  incumbent  upon  the  plaintiff  to  show,  not 
only  that  the  power  was  irregularly  exercised,  but  that  he 
was  damaged  thereby  and  without  fault  himself.  Beaser  v. 
Barber  A.  P.  Co.  120  Wis.  599,  98  K  W.  525 ;  State  ex  rel. 
ScJUntgen  v.  La  Crosse,  101  Wis.  208,  77  K  W.  167;  State 
ex  rel.  Hallatier  v.  Qosnell,  116  Wis.  606,  93  K  W.  542; 
Day  V.  Pelican,  94  Wis.  503,  69  K  W.  368 ;  Hixon  v. 
Oneida  Co.  82  Wis.  515,  531,  52  N.  W.  445 ;  Warden  v. 
Fond  du  Lac  Co.  14  Wis.  618 ;  Miltimore  v.  Rock  Co.  15 
Wis.  9 ;  Mills  v.  Oleason,  11  Wis.  470 ;  Mills  v.  Charlton, 
29  Wis.  400;  Fifield  v.  Marinette  Go.  62  Wis.  532,  22  K 
W.'  705. 

The  doctrine  which  controls  this  case  is  clearly  laid  down 
in  Bearer  v.  Barber  A.  P.  Co.,  supra.  The  court,  speaking 
through  Justice  Dodge,  said  (120  Wis.  601,  98  N.  W.  525)  : 

"The  judicial  policy  of  this  state  has  now  become  thor- 
oughly settled  that  courts  of  equity  will  not  lend  their  aid  to 
shield  from  payment  or  from  the  burden  of  certificates  of 
special  assessments  for  public  improvements  when  the  munici- 
pality or  other  governmental  representatives  had  general 
power  to  cause  such  improvements  to  be  made  at  the  expense 
of  the  private  owner,  and  the  amount  assessed  is  not  more 
than  his  proper  share  of  the  reasonable  cost  of  such  improve- 
ment; that  if,  from  irregular  exercise  of  that  power,  or  other 
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cause,  not  affecting  adversely  the  burden  imposed  on  him,  the 
imposition  be  illegal  or  invalid,  he  must  find  his  remedy  un- 
iler  the  strict  rules  of  courts  of  law.  The  reason  upon  which 
this  policy  rests  is  that  such  a  person  will  not  suffer  an  unlaw- 
ful burden  from  the  equitable  viewpoint,  even  if  he  pays  what 
is  assessed  upon  him;  hence  that  courts  of  equity,  although 
vested  with  full  power,  will,  in  the  exercise  of  their  discretion, 
refuse  him  their  peculiar  forms  of  relief." 

True,  there  is  some  lack  of  harmony  in  the  authorities, 
and  it  is  not  always  easy  to  classify  them  on  each  side  of  the 
line  dividing  lack  of  power  from  irregular  exercise  of  power, 
but  the  rule  laid  down  in  Beaser  v.  Barber  A.  P.  Co.,  supra, 
and  other  cases  in  this  court,  we  think  is  a  wholesome  one 
and  recognized  in  the  best-considered  cases.  The  findings 
of  the  court  below  which  have  support  in  the  evidence  settle 
the  equities  against  the  plaintiff.  The  court  found  that  one 
Gifford,  through  whom  the  plaintiff  claims,  signed  the  pe- 
tition for  the  improvement,  and  that  when  plaintiff  pur- 
chased he  had  knowledge  of  the  fact  and  knew  that  the  pav- 
ing was  being  done  and  made  no  objection  until  after  it  was 
completed,  that  the  cost  of  the  improvement  was  reasonable, 
and  that  the  premises  owned  by  the  plaintiff  were  actually 
benefited  to  the  extent  of  $134.69^  amoimt  assessed  against 
them. 

Upon  these  facts  we  see  no  escape  from  the  conclusion 
that  the  plaintiff  cannot  recover.  This,  we  think,  is  true  on 
the  grounds  of  estoppel  if  upon  no  other  ground.  We  see 
no  obstruction  to  invoking  the  principles  of  estoppeL  It  is 
said  it  is  not  available  because  not  pleaded.  True,  estoppel, 
as  a  general  rule,  must  be  pleaded,  but  there  are  some  excep- 
tions to  the  general  rule.  Where  the  facts  showing  estoppd 
are  in  issue  and  a  part  of  the  case  made  by  the  pleadings, 
and  the  evidence  showing  estoppel  is  admissible  for  any  pur- 
pose under  the  pleadings,  estoppel  is  available  as  a  defense 
without  being  specially  pleaded.  Bank  of  Antigo  v.  Ryan, 
105  Wis.  37,  80  K  W.  440 ;  KreJceler  v.  RUter,  62  N .  T. 
372.     Of  course  it  is  always  the  safer  and  better  practice 
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to  specially  plead  estoppel  where  it  is  relied  upon.  It  fol- 
lows from  what  has  been  said  that  the  judgment  below  was 
right  and  must  be  affirmed. 

By  the  Covai. — ^The  judgment  of  the  court  below  is  af- 
iirmed. 


Badobb  Bbabs  Manufactxtbino  CoMPAirr,  Bespondent^  vs. 
Daly  and  others,  Appellants. 

January  J^-January  Z6, 1909* 

Moiier  and  $ervant:  Right  of  action  for  interference  with  contract 
of  employment:  Btrikee:  Injunction:  Pleading:  Complaint: 
Discovery:  Examination  of  plaintiff  l>efore  answer:  Limita- 
tion of  scope:  DiecretUm. 

1.  While  an  action  to  redress  the  wrongful  prevention,  by  de- 

fendants, of  a  fellow  laborer  from  soliciting  work,  from  en- 
gaging in  a  contract  to  work,  or  from  continuing  in  such 
work  should  ordinarily  be  brought  by  the  servant  so  pre- 
vented, yet  at  the  same  time  a  right  of  action  accrues  to  the 
master,  where  the  servant  is  coerced  to  break  an  existing  con- 
tract with  the  master,  or  where  abuse  and  violence  backed 
by  conspiracy  amounts  to  an  actionable  interference  with  the 
employer's  rights. 

2.  In  an  action  by  a  master  to  enjoin  the  wrongful  prevention  of 

his  servants  from  carrying  out  their  contracts  of  employment, 
the  complaint  should  be  detailed,  certain,  and  specific,  giving 
facts  and  circumstances,  including  time  and  place  of  each  al- 
leged act  of  coercion,  the  name  of  the  person  coerced,  if  known, 
the  manner  in  which  he  was  coerced,  and  the  manner  in 
which  and  the  extent  to  which  it  afFected  or  impeded  the 
master's  right  to  conduct  his  business  in  a  lawful  way. 

3.  In  proceedings  under  sec.  4096,  Stats.  (1898),  for  the  examina- 

tion of  a  party  before  issue  joined,  the  court  is  not  concluded 
by  the  required  affidavit  as  to  what  is  necessary  to  enable  the 
moving  party  to  plead. 

4.  In  proceedings  under  sec,  4096,  Stats.   (1898),  taken  before  Is- 

sue joined,  the  limiting  of  the  examination  so  as  to  prevent 
any  examination  under  any  or  either  of  the  points  set  forth 
In  the  required  affidavit,  stated  in  the  opinion,  is  held  to  show 
no  abuse  of  discretion. 
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Appeal  from  an  order  of  the  circuit  court  for  Kenosha 
county :  E.  B.  Bixden,  Circuit  Judge.     Affirmed. 

The  appeal  is  from  an  order  limiting  the  examination  be- 
fore pleading  of  the  plaiatifPs  officers  at  the  instance  of  the 
defendants  under  sec  4096,  Stats.  (1898),  as  amended. 

For  the  appellants  there  was  a  brief  by  John  C.  Slater^ 
attorney,  and  Rvhin  &  Zabel,  of  counsel,  and  oral  argument 
by  Mr,  W.  B.  Rvhin  and  Mr.  Slater. 

Among  other  references  upon  the  part  of  the  appellants 
were  the  following:  Walker  v.  Backus  H.  Co.  97  Wis.  160,. 
72  K  W.  230;  VaUej/  L  W.  Mfg.  Co.  v.  Goodrich,  103  Wis. 
436,  78  K  W.  1096;  Chain  B.  Co.  v.  Von  Spreckelsen,  117 
Wis.  106,  94  N.  W.  78;  Milwaukee  v.  Oimbel  Bros.  130 
Wis.  31,  110  N.  W.  7 ;  Staie  v.  Baetz,  86  Wis.  29,  56  K  W. 
329;  Schmidt  v.  Menasha  W.  F.  Go.  92  Wis.  529,  66  N.  W. 
695 ;  Ellinger  v.  Equitable  L.  A.  Soc.  125  Wis.  643, 104  N. 
W.  811. 

For  the  respondent  there  was  a  brief  by  Cwvanagh  S 
Barnes,  and  oral  argument  by  C.  D.  Barnes. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  Cleveland  v.  Burvham,  60  Wis.  16,  17 
X.  W.  126,  18  K  W.  190;  Tiede  r.  Schneidt,  99  Wis.  201, 
74  ?T.  W.  798 ;  Sch^ffter  v.  Schwarting,  17  Wis.  30 ;  Starks 
V.  Eedfield,  52  Wis.  349,  9  K  W.  168 ;  Quayle  v.  Bayfield 
Co.  114  Wis.  108,  89  K  W.  892;  Hawarden  v.  Youqh- 
iogheny  &  L.  C.  Co.  Ill  Wis.  545,  87  N.  W.  472. 

Timlin,  J.  The  complaint  in  this  action  averred  the 
corporate  character  of  the  plaintiff,  the  nature  of  its  busi- 
ness, its  ownership  and  possession  of  real  estate  constituting 
its  factory  plant,  and  the  value  thereof,  and  the  number  of 
men  employed  by  it  when  running  at  its  fuU  capacity.  It 
then  averred  the  existence  of  a  voluntary  association  called 
the  Metal  Polishers,  Buffers,  Platers,  Brass  Moulders,  Brass 
and  Silver  Workers'  Union  of  North  America,  composed  of 
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many  thousand  members  of  workmen  in  the  lines  indicated 
and  operating  through  a  central  organization  and  district 
and  subordinate  organizations  called  lodges,  some  of  the  lat- 
ter being  in  the  city  of  Kenosha,  where  the  plaintiff's  plant 
was  located,  and  that  the  membership  of  such  association 
was  so  numerous  as  to  make  it  impracticable  to  cause  all 
members  to  be  parties  to  this  action.  Some  of  the  defend- 
ants were  formerly  employed  by  the  plaintiff,  but  were  not 
so  employed  at  the  commencement  of  the  action.  It  is  then 
averred : 

^'That  all  of  the  defendants  named  in  the  title  of  this  com- 
plaint have  conspired,  combined,  and  confederated  together 
and  with  each  other,  and  with  many  hundred  other  persons 
who  are  unknown  to  this  plaintiff,  to  maliciously  injure  this 
plaintiff,  and  to  cripple,  injure,  and  destroy  its  said  business, 
and  that  all  of  the  members  of  the  said  Metal  Polishers,  etc., 
Union  of  North  America  have  combined,  conspired,  and  con- 
federated together  and  with  many  other  persons  unknown  tO" 
this  plaintiff,  through  the  machinery  of  the  said  association 
and  its  said  locals,  and  otherwise,  to  injure,  cripple,  impede, 
and  obstruct  the  business  of  this  plaintiff,  for  the  purpose  of 
maliciously  compelling  this  plaintiff  to  do  and  perform  many 
acts  against  its  will,  as  hereinafter  more  particularly  set  out, 
and  to  maliciously  prevent  and  hinder  this  plaintiff  from  do- 
ing and  performing  lawful  acts — that  is  to  say,  operating  its 
factory  according  to  the  wish  and  judgment  of  this  plaintiff 
and  its  officers  in  a  lawful  way ;  that  the  said  defendants  have 
so  conspired,  confederated,  and  combined,  and  are  now  con- 
spiring and  undertaking  and  concerting  together,  and  with 
many  other  persons  within  and  without  said  city,  through 
said  association,  its  said  local  and  otherwise:  (a)  to  compel 
this  plaintiff  against  its  will  and  their  will,  to  pay,  etc.,  (b)  to 
compel  this  plaintiff,  etc.,  (c)  to  prevent  this  plaintiff,  etc., 
(d)  to  prevent  this  plaintiff,  etc.,  (e)  to  prevent  this  plaint- 
iff, etc.,  (f )  to  prevent  this  plaintiff,  etc.,  (g)  to  drive  away 
by  intimidation  and  threats  such  of  the  workmen  of  this 
plaintiff  as  are  susceptible  of  intimidation  and  to  entice  away    . 
others,  and  to  induce,  by  intimidation  or  other  improper  and 
unlawful  methods,  customers  of  this  plaintiff  to  abandon 
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this  plaintiff  and  place  their  trade  elsewhere,  (h)  to  persuade, 
^tc." 

The  allegations  of  conspiracy  for  each  of  the  separate  pur- 
poses aforesaid  are  reiterated,  and  the  pleader  proceeds: 

"And  this  plaintiff  shows  that,  in  furtherance  of  the  said 
conspiracy,  the  said  defendants  have  stationed  and  now  keep 
upon  the  streets  and  places  in  front  of  and  adjoining  and 
adjacent  to  the  said  factory  of  this  plaintiff  many  of  their 
number,  who  are  called  by  the  said  defendants  'pickets,'  and 
keep  said  pickets  to  the  varying  number  of  from  three  to  forty 
constantly  during  ,the  day  upon  the  said  streets  in  the  said 
locality,  and  in  view  of  the  entrance  of  the  said  premises  of 
this  plaintiff,  and  at  the  railroad  depots  and  electric  car  sta- 
tion and  stopping  places  in  said  city  of  Kenosha,  and  cause 
the  said  pickets  constantly  to  loiter  about  the  premises  of  this 
plaintiff  and  patrol  the  streets  in  front  of  and  about  said 
premises  and  about  said  depot,  stations,  and  stopping  places, 
in  squads  and  crowds,  and  to  threaten  violence  to  workmen 
employed  or  seeking  employment  in  the  said  plant  of  this 
plaintiff,  or  coming  thereto  in  search  of  such  employment; 
that  the  said  pickets  are  constantly  about  and  in  the  neighbor- 
liood  of  the  said  premises,  and  that  every  time  that  any  work- 
man leaves  or  approaches  the  said  premises,  or  that  any  work- 
man endeavors  to  approach  said  premises,  or  comes  thereto 
for  the  purpose  of  seeking  employment  from  this  plaintiff, 
said  pickets,  by  the  use  of  violence,  threats  of  violence,  in- 
timidation and  abusive  language,  attempt,  and  endeavor  to 
seduce  or  drive  away  said  workmen  and  applicants  from  such 
employment,  and  stop  such  workmen  and  by  physical  force 
compel  them  to  listen  to  the  arguments  and  persuasions  or 
threats  and  slanderous  words  of  said  pickets.  .  .  .  The 
plaintiff  further  alleges  that  the  said  defendants,  by  them- 
selves and  their  co-conspirators,  have  on  several  occasions  as- 
saulted, beaten,  bruised,  and  otherwise  maltreated  the  employ- 
ees of  this  plaintiff,  and  more  especially  on  the  21st  day  of 
November,  1907,  in  furtherance  of  said  conspiracy  and  for 
the  purpose  of  preventing  said  employees  from  remaining  in 
the  employment  of  this  plaintiff,  and  for  the  purpose  of  carry- 
ing out  the  said  conspiracy  and  for  the  purpose  of  preventing 
this  plaintiff  from  operating  its  said  factory  and  business." 
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It  is  then  averred  that  defendants,  by  themselves  and 
through  said  pickets  who  are  members  of  the  said  association, 
have  on  many  occasions  driven  away  men  from  the  employ- 
ment of  the  plaintiff,  and  that  they  are  constantly  by  the  use 
of  violence  and  intimidation  driving  off  such  workmen,  and 
that  they  give  out  and  threaten  that  they  wiU  continue  this 
course  of  action  and  will  continue  to  boycott  this  plaintiff 
and  its  employees  and  operatives,  and  will,  by  use  of  the 
means  aforesaid,  prevent  plaintiff  from  securing  or  retain- 
ing workmen  and  from  securing  or  performing  contracts  in 
and  about  its  business,  and  wiU  so  destroy  the  trade  of  the 
plaintiff  and  force  the  abandonment  of  its  factory  unless  the 
plaintiff  shall  against  its  will  do  or  refrain  from  the  acts 
mentioned  as  the  objects  and  purposes  of  the  conspiracy. 
Then  follows  a  substantial  repetition  characterizing  the  acts 
of  the  defendants  as  a  nuisance  in  and  obstructions  to  the 
highways  adjacent  to  plaintiff's  property,  and  that  each  of 
the  defendants  is  a  man  of  small  means  and  unable  to  re- 
spond in  damages  to  the  plaintiff.  A  perpetual  injunction 
is  prayed  for ;  also  an  injunction  pendente  lite. 

The  remarkable  thing  about  this  complaint  is  the  gener- 
ality of  its  averments — ^the  lack  of  dates,  instances,  facts,  or 
circumstances.  It  is  made  up  almost  wholly  of  condusiona 
of  the  pleader.  The  nearest  approach  to  fixing  time  is  that 
averment  that  the  defendants  and  their  co-conspirators  on 
several  occasions  assaulted,  beat,  and  otherwise  maltreated 
employees  of  the  plaintiff  and  more  especially  on  the  21st 
day  of  November,  1907.  There  is  nothing  to  show  the  re- 
lation of  the  beaten  and  maltreated  employees  to  the  plaint- 
iff except  the  mere  statement  that  they  were  employees. 

When  one  laboring  man  is  prevented  from  soliciting  work^ 
engaging  in  a  contract  to  work,  or  continuing  in  his  work  by 
one  or  more  of  his  fellow  laborers,'  the  more  direct  wrong  is 
that  done  to  the  laboring  man  so  coerced,  and  he  ordinarily 
should  bring  the  action  to  redress  that  wrong.     At  the  same 
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time  a  right  of  action  of  a  different  nature  sometimes  ac- 
<?rues  to  the  employer  of  such  person,  as  where  the  workman 
so  coerced  is  in  this  manner  induced  to  break  his  existing 
contract  with  such  employer,  or  in  cases  where  the  inter- 
ference with  workmen  not  yet  under  contract  with  the  em- 
ployer, but  seeking  employment,  becomes  so  greatly  attended 
with  abuse  and  violence  and  backed  by  a  conspiracy  and  the 
aid  of  numbers  as  to  amount  to  an  actionable  interference 
with  the  right  of  the  employer  to  carry  on  his  lawful  busi- 
ness. In  such  contests  between  employers  and  workmen 
there  is  frequent  recourse  to  much  strategy,  and  the  law  does 
not  uphold  that  strategy  on  the  part  of  the  employer  by 
which  he  sedcs  to  obtain  a  blanket  injunction  upon  a  blanket 
complaint  abounding  in  general  conclusions  but  lacking  in . 
facts  and  circumstances;  nor  that  strategy  upon  the  part  of 
employees  by  which,  under  pretense  of  peaceful  picketing 
and  disclaimer  of  responsibility  for  assaults  and  outrages 
which  they  have  committed,  countenanced,  or  encouraged, 
they  seek  to  unlawfully  interfere  with  the  employer's  right 
to  conduct  his  o%vn  business  in  a  proper  manner.  A  com- 
plaint in  an  action  for  an  injunction  by  the  employer  in 
such  case  should  be  detailed,  certain,  and  specific,  giving 
facts  and  circumstances,  including  time  and  place  of  each 
alleged  act  of  coercion,  the  name  of  the  person  coerced,  if 
known,  the  manner  in  which  he  was  coerced,  and  the  man- 
ner in  which  and  the  extent  to  which  it  affected  or  impeded 
tlie  employer's  right  to  conduct  his  business  in  a  lawful  way. 
Xo  preliminary  injunction  should  have  been  granted  up<m 
the  complaint  in  this  case. 

In  the  case  at  bar,  instead  of  demanding  a  bill  of  particu- 
lars or  moving  to  vacate  the  temporary  injunction  or  moving 
to  make  the  complaint  more  definite  and  certain,  or  joining 
issue  and  then  examining  the  officers  of  the  plaintiff,  the  de- 
fendants bv  one  of  their  number  presented  an  affidavit  under 
sec.   409G,   Stats.    (1898),   as  amended,  alleging  that  dis- 
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•covery  was  necessary  in  order  to  enable  them  to  answer  the 
plaintiff's  complaint,  and,  averring  sixty-four  points  upon 
which  discovery  was  considered  necessary,  attempted  to  ex- 
amine the  officers  of  the  plaintiff  under  the  statute  other- 
wise than  as  witnesses  upon  the  trial.  This  was  met  by  a 
notice  of  motion  to  limit  the  scope  of  the  examination,  and 
upon  hearing  of  this  motion  the  circuit  court  made  the  order 
appealed  from,  so  limiting  the  examination  as  to  prevent  any 
examination  upon  any  or  either  of  the  sixty-four  points  set 
forth  in  the  affidavit.  We  cannot,  without  extending  this 
opinion  to  an  inordinate  length,  consider  each  of  these  sixty- 
four  points  separately.     The  statute  in  question  provides: 

"If  such  examination  shall  be  taken  before  issue  joined 
the  notice  of  taking  the  same  shall  be  accompanied  by  an  affi- 
davit of  the  party,  his  agent  or  attorney  stating  the  general 
nature  and  object  of  the  action,  that  discovery  is  sought  to 
enable  the  party  to  plead  and  the  points  upon  which  such  dis- 
covery is  desired,  and  such  examination  shall  be  limited  to 
the  discovery  of  the  facts  relevant  to  such  points  unless  the 
court  or  the  presiding  judge  thereof,  on  motion  and  one  day's 
notice,  shall,  before  the  examination  is  begun,  by  order  fur- 
ther limit  the  subjects  to  which  it  shall  extend."  Sec.  4096, 
Stats.  (1898),  as  amended  by  ch.  29,  Laws  of  1899,  and 
^h.  244,  Laws  of  1901. 

"The  only  pleading  on  the  part  of  the  defendant  is  either 
a  demurrer  or  an  answer."  Sec.  2648,  Stats.  (1898).  The 
answer  may  contain  a  counterclaim  (sec.  2655,  Stats.  1898), 
but  no  showing  of  the  existence  of  a  counterclaim  is  made. 
Obviously  under  this  statute  a  defendant  cannot  by  mere 
affidavit  conclude  the  court  as  to  what  is  necessary  to  enable 
him  to  answer,  but  that  must  be  determined  from  the  aver- 
ments of  the  complaint  together  with  the  explanations  or 
now  matter  set  forth  in  the  affidavit.  It  must  appear  that 
the  points  upon  which  discovery  is  desired  are  necessary  to 
enable  the  party  to  answer,  and,  that  appearing,  the  exami- 
nation must  be  limited  to  the  discovery  of  facts  relevant  to 
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such  points ;  but  even  then  the  court  or  the  presiding  judge 
tliereof  may  by  order  still  further  limit  the  subjects  to  which 
the  examination  shall  extend.  This  must  give  the  circuit 
court  an  authority  over  such  examinations  before  issue 
joined,  largely  discretionary,  and  his  order  should  not  be 
reversed  unless  there  is  a  dear  abuse  of  discretion.  The  de- 
fendants proposed  to  inquire  whether  the  plaintiff  was  a 
corporation,  whether  it  had  authority  to  engage  in  its  present 
business,  whether  it  was  the  owner  and  in  possession  of  its 
plants  whether  the  plant  was  of  great  value,  what  was  its^ 
output,  the  number  of  men  employed  when  running  at  full 
capacity,  whether  the  plaintiff  was  at  the  time  of  commenc- 
ing the  action  running  with  leas  than  its  full  complement  of 
hands  or  endeavoring  to  engage  and  employ  workmen.  It  is- 
obvious  that  none  of  these  was  necessary  to  enable  the  de- 
fendants to  answer.  The  defendants  proposed  to  inquire 
further  what  knowledge  or  information  the  plaintiff  had  <mi 
the  following  subjects:  That  it  is  prevented  by  the  conspiracy 
of  the  defendants  from  securing  men;  that  the  defendants 
are  members  of  unions ;  that  the  defendants  unlawfully  con- 
spired, etc ;  that  its  business  would  be  injured,  etc.  All  in- 
quiries directed  to  what  knowledge  or  information  the  plaint- 
iff had  were  obviously  unnecessary  to  enable  the  defendants 
to  answer. 

Other  points  upon  which  the  examination  of  the  plaintiff 
was  desired  related  to  the  manner  in  which  the  defendants 
performed  the  acts  charged  and  did  the  things  charged 
against  them  in  the  complaint.  All  these  were  obviously 
unnecessary  for  the  purpose  stated.  Another  series  of  points 
upon  which  examination  was  desired  related  to  whether  or 
not  the  defendants  had  stationed  and  kept  on  the  streets  in 
front  of  and  adjoining  the  plaintiff's  factory  some  of  their 
number,  whether  or  not  they  were  called  pickets,  whether  or 
not  said  pickets  were  constantly  upon  the  streets,  whether  or 
not  said  pickets  collected  in  crowds  and  threatened  violence 
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and  used  abusive  language,  etc.  All  these  matters  were  ob- 
viously within  the  knowledge  of  the  defendants,  and  exami- 
nation on  these  and  similar  subjects  was  not  necessary  to 
enable  the  defendants  to  answer. 

Other  points  upon  which  discovery  was  sought  for  the 
purpose  aforesaid  were  whether  or  not  the  allegations  in 
paragraph  5  of  the  complaint  are  not  maliciously  false  and 
untrue,  and  whether  or  not  the  said  allegations  were  made 
pursuant  to  a  conspiracy  on  the  part  of  the  plaintiff  and 
members  of  an  employers'  association  to  endanger  the  said 
defendants.  Examination  on  such  last-mentioned  subjects 
and  on  some  of  the  subjects  hereinbefore  noticed  would  be 
proper  after  issue  joined,  but  we  are  not  convinced  that  emh 
examination  was  necessary  in  order  to  enable  these  defend- 
ants to  answer  the  complaint,  nor  that  the  circuit  court 
abused  its  discretion  in  so  ruling.  It  seems  to  ns  that  the 
defendants  have  mistaken  their  remedy  and  that  the  order 
appealed  from  should  be  affirmed. 

By  the  Court. — The  order  of  the  circuit  court  ifl  affirmed. 


MuBPHT,  by  guardian  ad  litem,  Eespondent,  vs.  The  Bje»- 
OLD  CoMPAinr,  Appellant. 

January  9 — January  26,  1909, 

Trial:  Reception  of  evidence:  Di8cretion  of  trial  court:  Municipal 
corporations:  Btreets:  Hatchways:  Notice:  Injury  to  peOes- 
triana:  Contributory  negligence:  Landlord  and  tenant:  Danger- 
ous premises:  lAahility  of  lessee:  Special  verdict, 

1.  It  is  within  the  discretion  of  the  trial  court  to  permit  a  plaintiff, 

who  has  rested,  to  Introduce  further  evidence. 

2.  A  pedestrian,  who  knew  of  the  existence  of  a  hatchway  and  that 

it  was  sometimes  open.  Is  not  necessarily  guilty  of  contributory 
negligence  as  matter  of  law  for  failing  to  look  and  discover 
that  It  was  open  before  he  walked  into  it. 

Vol.  137  —  89 
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3.  A  pedestrian  has  the  right  to  presume  that  a  known  hatchway. 

If  open,  will  be  properly  guarded,  and  is  not  chargeable  with 
knowledge  that,  it  is  in  fact  open,  in  the  absence  of  notice  of 
such  condition. 

4.  The  lessee  of  a  building,  to  whom  a  drayman  was  delivering  mer- 

chandise through  a  hatchway  which  he  left  open  and  unguarded, 
is  liable  to  a  pedestrian  who  falls  through  the  hatchway  for 
the  negligence  of  the  drayman,  in  the  absence  of  OTldence  that 
the  drayman  was  acting  independently  of  the  control  of  the 
lessee. 
6.  A  special  verdict  which  submits  all  the  essential  facts  is  not  er- 
roneous because  it  fails  to  submit  one  issue  by  a  separate  quea- 
tion. 


Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawsenos  W.  Halsey,  Circuit  Judge.  Af- 
firmed, 

This  action  was  brought  by  the  plaintiff,  an  infant, 
through  his  guardian  ad  litem,  to  recover  for  personal  in- 
juries sustained  on  the  16th  day  of  January,  1905,  by  falling 
through  an  open  hatchway  in  front  of  the  southerly  part  of  a 
building  known  as  the  Herold  Building,  on  Broadway,  a  pub- 
lic highway  in  the  city  of  Milwaukee.  The  negligence 
charged  is  that  the  defendant  failed  to  properly  guard  the 
hatchway  and  negligently  permitted  the  same  to  be  left  open, 
to  the  plaintiff's  injury.  The  defendant  denied  negligence 
and  alleged  contributory  negligence  on  the  part  of  the  plaint- 
iff, and  further  claimed  that,  if  there  was  any  negligence, 
such  was  not  that  of  defendant,  but  of  one  August  Tews, 
who  was  an  independent  contractor.  The  jury  returned  the 
following  verdict: 

"(1)  Was  the  plaintiff  on  the  evening  of  January  16, 
1905,  injured  by  falling  through  an  open  hatchway  in  the 
sidewalk  of  the  premises  known  as  the  Herold  Building! 
A.   (by  direction  of  the  court).     Yes. 

"(2)  Were  the  defendants  exclusive  of  the  defendant 
Uerold  Company  negli^nt  in  failing  to  provide  the  doors  of 
the  hatchway  with  devices  to  keep  them  from  falling  down 
on  the  sidewalk  when  opened  ?     A.  No. 
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"(3)  Was  the  hatchway  at  the  time  in  question  so  negli- 
gently guarded  as  to  make  the  sidewalk  not  reasonably  safe 
for  travel  thereon  by  pedestrians  themselves  using  ordinary 
care?     A.  Yes. 

"(4)  If  you  answer  the  second  and  third  questions  or 
either  of  them  *Yes/  then  answer  this  question:  Was  such 
negligence  the  proximate  cause  of  plaintiffs  injury? 
A.  Yes. 

"(6)  Was  the  plaintiff  guilty  of  any  want  of  ordinary  care 
which  proximately  contributed  to  his  injury?     A.  No. 

"(6)  If  the  court  should  be  of  the  opinion  that  the  plaint- 
iff is  entitled  to  recover,  what  sum  would  reasonably  compen- 
sate him  for  his  injury?     A.  $2,000." 

After  denial  of  the  usual  motions,  judgment  was  rendered 
upon  the  verdict  in  favor  of  the  plaintiff,  from  which  this 
appeal  was  taken. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Doe  &  Ballhom. 

For  the  respondent  there  was  a  brief  by  O'Cormor,  SchnUtz 
&  Wild,  and  oral  argument  by  A.  J.  Schmitz. 

Kebwin,  J.  The  defendant  had  a  lease  of  part  of  the 
Herold  Building,  so  called,  situate  on  the  southwest  comer 
at  the  intersection  of  Broadway  and  Mason  streets,  in  Mil- 
waukee, and  at  the  time  of  the  injury  was  using  such  prem- 
ises for  the  publication  of  a  newspaper.  Along  the  entire 
Broadway  side  and  close  to  the  building  and  as  part  of  the 
sidewalk  was  a  continuous  elevation  about  five  feet  wide  and 
about  three  and  three-fourths  inches  higher  than  the  balance 
of  the  sidewalk.  At  the  south  end  of  this  elevation  was  a 
hatchway  running  close  to  the  east  wall  of  the  building  and 
extending  easterly  about  four  feet  eight  inches.  The  hatch- 
way or  doors  used  for  closing  it  were  about  four  feet  wide 
and  consisted  of  two  doors  of  open  iron  grating  fastened  in  an 
iron  frame,  each  door  being  about  four  and  one-half  feet 
long  and  two  feet  wide.  When  these  doors  were  open  they 
laid  back  flat  on  the  sidewalk  unless   propped  up.     The 
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hatdiway  and  premises  in  question  are  exhibited  by  the  plat 
attached  to  the  bill  of  exceptions,  also  by  photographs  atr 
tached  to  appellant's  brief.  The  hatchway  doors  opened  to 
the  north  and  south,  respectively,  upon  iron  hinges.  Under 
the  hatchway  is  an  excavation  from  which  there  is  an  open- 
ing into  the  building  to  allow  supplies  for  the  use  of  the  de- 
fendant to  be  delivered  through  the  hatchway  into  the  base- 
ment From  the  doors  of  the  hatchway  to  the  floor  or  ground 
below  is  seven  and  one-haK  feet 

One  August  Tews  was  employed  by  the  appellant  to  de- 
liver print  paper  used  by  it  in  its  business  at  a  certain  price 
per  ton.  He  delivered  it  upon  a  wagon  or  dray  and  con- 
veyed it  from  the  wagon  across  the  sidewalk  to  the  hatchway 
upon  a  skid.  At  the  time  of  the  injury  Tews  was  delivering 
paper  to  the  appellant,  and  when  the  accident  happened  he 
was  in  the  basement  unloading  paper  from  the  elevator. 

The  plaintiff  testified  that  he  saw  no  wagon  or  skid,  and 
that  the  hatchway  doors  were  open  and  laid  flat  upon  the 
sidewalk ;  that  he  did  not  see  the  open  hatchway  until  he  fell 
into  it  The  plaintiff  lived  with  his  mother  in  Milwaukee, 
had  attended  public  school  for  about  eight  years,  and  for 
three  months  before  the  accident  was  employed  as  errand 
l>oy  by  a  Milwaukee  company  whose  place  of  business  was  in 
the  block  north  of  the  Herold  Building.  At  the  time  of  the 
injury  and  about  6  o'clock  in  the  evening  plaintiff  was 
walking  upon  the  elevated  portion  of  the  sidewalk,  hurrying 
home  as  he  was  doing  his  last  errand,  and  his  attention 
was  somewhat  attracted  by  a  man  and  woman  south  of  the 
Herold  Building  about  100  feet  from  him.  He  testified  that 
he  was  looking  straight  ahead  and  did  not  notice  that  the 
hatchway  was  open ;  that  he  never  saw  Tews  unloading  paper 
in  the  evening  after  it  was  dark,  but  saw  him  do  so  two  or 
three  times  a  week,  mostly  about  9  o'clock  in  the  morning, 
and  never  saw  the  hatchway  open  when  no  one  was  there; 
that  there  was  no  one  outside  guarding  or  attending  it  at  the 
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time  of  the  accident  and  there  was  no  danger  sign;  that  he 
flaw  no  wagon  or  skid  there. 

1.  Defendant  moved  for  a  nonsuit  and  directed  verdict, 
both  of  which  motions  were  denied,  and  defendant  complains 
of  this  ruling.  After  plaintiff  rested,  the  court  permitted 
him  to  introduce  further  evidence.  This  was  clearly  within 
the  discretion  of  the  court  and  no  error  was  committed  in 
that  regard*  It  is  insisted  upon  the  part  of  the  appellant  that 
on  the  undisputed  evidence  plaintiff  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  and  that  the  court  should 
have  nonsuited  him,  and,  refusing  to  do  so,  should  have  di- 
rected a  verdict  at  the  close  of  all  the  evidence.  This  con- 
tention is  based  mainly  upon  the  fact  that  plaintiff  knew  of 
the  hatchway  and  that  at  times  it  was  open,  and,  in  failing  to 
look  and  discover  that  it  was  open  before  he  walked  into  it, 
was  guilty  of  contributory  negligence  as  a  matter  of  law,  and 
relies  upon  the  following  cases  in  support  of  this  contention : 
Bohn  V.  Racine,  119  Wis.  341,  96  N.  W.  813 ;  Sweet  v.  Ohio 
C.  Co.  78  Wis.  127,  47  K  W.  182 ;  Hausiruinn  v.  Madison,  85 
Wis.  187,  55  N.  W.  167 ;  Eoye  v.  C.  &  N.  W.  B.  Co.  62  Wis. 
666,  23  N.  W.  14;  Lyon  v.  Grand  Rapids,  121  Wis.  609,  99 
K  W.  311;  Achtenhagen  v.  Watertown,  18  Wis.  331;  Nicks 
V.  Marshall,  24  Wis.  139. 

In  Nicks  v.  Marshall,  supra,  the  contributory  negligence 
<x)nsisted  mainly  in  knowledge  of  the  defect  in  the  highway 
and  assuming  a  dangerous  position  upon  an  unbound  load  of 
hay,  in  consequence  of  which  plaintiff  was  thrown  therefrom 
and  injured.  In  Hausmann  v.  Madison,  supra,  the  injury 
"was  caused  by  slipping  upon  an  icy  sidewalk,  which  slippery 
-condition  was  known  to  plaintiff,  and  caused  by  melting  snow 
and  ice  which  had  dripped  from  an  adjacent  building  and 
formed  an  uneven  and  slanting  icy  condition  of  the  sidewalk. 
In  Sweet  v.  Ohio  C.  Co.,  supra,  the  injury  was  caused  by  an 
improperly  constructed  stainvay  used  by  the  employees  on  a 
<5oal  dock,  which  was  steep,  without  railing,  and  had  steps  at 
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irregular  distances^  which,  defects  were  obvious,  and  it  was 
held  that  an  employee  who  had  been  at  work  on  the  dock  and 
who  had  used  the  stairway  was  chargeable  with  knowledge 
of  such  defects  and  assumed  the  risk  In  Hoye  v.  C.  £  N^ 
W.  B.  Co.,  sv^pra,  the  court  held  that,  unless  the  inference 
of  negligence  or  its  absence  is  necessarily  deducible  from  the 
undisputed  facts  and  circumstances  proved,  the  question  is 
one  for  the  jury,  and  it  was  held  that  the  question  of  con- 
tributory  negligence  of  the  plaintiffs  intestate  was  one  for 
the  jury.  In  Bohn  v.  Racine,  supra,  the  jury  found  that  the 
plaintiff  was  guilty  of  contributory  negligence  and  the  court 
below  refused  to  disturb  the  finding  of  the  jury  and  this 
court  declined  to  disturb  the  finding  below.  The  injury  oc- 
curred in  consequence  of  a  partially  constructed  cement  side- 
walk with  which  plaintiff  was  familiar.  In  Lyon  v.  Orand 
Rapids,  supra,  the  plaintiff  knew  of  the  hole  in  the  sidewalk 
into  which  she  stepped,  and  this  court  held  that,  having 
knowledge  of  the  defective  condition,  she  must  show  some 
excuse  for  having  forgotten  it  It  appears  from  the  evidence 
that  plaintiff  was  carrying  several  things  which  somewhat  oc- 
cupied her  attention,  and  when  near  the  hole  her  husband, 
who  was  a  short  distance  ahead,  called  to  her  to  hurry,  that 
this  drew  her  attention  to  him,  and  almost  instantly  there- 
after she  stepped  into  the  hole.  It  was  held  that  these  facts 
were  sufficient  to  warrant  the  jury  in  finding  that  the  plaint- 
iff was  excused  for  not  remembering  the  defect.  In  Achtcn- 
hag  en  v.  Watertown,  supra,  erroneously  cited  by  appellant 
as  118  Wis.  331,  instead  of  18  Wis.  331,  it  is  held  that  the 
plaintiff  IS  not  bound  in  the  first  instance  to  show  that  he 
was  not  guilty  of  negligence  which  contributed  to  the  injury, 
but  is  bound  only  to  establish  a  prima  facie  case  and  that  the 
injury  was  occasioned  by  the  negligence  of  the  defendant: 
but,  if  the  plaintiff's  own  evidence  raises  an  inference  of 
negligence  against  himself,  he  must  in  order  to  ectablish  a 
prima  fade  case  show  that  he  was  not  guilty  of  negligence. 
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The  case,  like  many  others  which  may  be  found,  was  one 
where  the  plaintiff  knew  of  the  danger  and  was  familiar  with 
it,  which  was  a  hole  in  a  bridge  over  which  he  was  passing  in 
the  daytime,  and  over  which  he  had  passed  but  a  short  time 
before  on  the  same  day. 

It  will  be  seen  from  an  examination  of  the  cases  referred 
to  that  they  are  not  controlling  against  the  plaintiff  here. 
There  is  considerable  difference  between  the  class  of  ca^es 
cited  to  our  attention  by  counsel  for  appellant^  where  the 
plaintiff  had  knowledge  of  the  actual  existence  of  the  defect, 
and  a  case  like  the  one  before  us,  where  there  would  be  no 
defect  if  the  hatchway  had  been  closed  or  properly  guarded 
when  open.  While  it  is  true  in  this  case  plaintiff  had  seen 
Tews  delivering  paper,  he  testified  that  at  such  times  the 
open  hatchway  was  guarded  by  the  presence  of  some  one  in 
charge  of  it  or  by  the  doors  being  propped  up.  Besides,  he 
testified  that  he  never  saw  Tews  or  any  one  else  delivering 
supplies  after  dark.  He  had  a  right  to  presume  that  the 
hatchway  would  be  properly  guarded  when  open,  and  was 
not  chargeable  with  knowledge  of  a  defect  of  which  he  had 
no  notice.  Prideaux  v.  Mineral  Point,  43  Wis.  513,  524; 
Dorsey  v.  Phillips  £  C.  C.  Co.  42  Wis.  583 ;  Whiity  v.  Oshr 
Teosh,  106  Wis.  87,  81  N.  W.  992.  While  the  question  of  the 
plaintiff's  contributory  negligence  in  this  case  is  rather  close 
under  the  authorities,  we  think  it  is  distinguishable  from  the 
cases  relied  upon  by  appellant  We  do  not  think  it  can  be 
said  as  matter  of  law  upon  the  evidence  produced  that  the 
plaintiff  was  bound  to  bear  in  mind  that  the  hatchway  was 
liable  to  be  left  open  and  unguarded,  or  that  his  attention 
was  not  so  diverted  as  to  excuse  him  from  not  observing 
the  opening  before  he  walked  into  it.  Crites  v.  New  Rich- 
mond, 98  Wis.  55,  73  K  W.  322 ;  Wheeler  v.  Westport,  30 
Wis.  392 ;  Cuihhert  v.  Appleton,  24  Wis.  383 ;  Wolf  v.  C. 
&  N.  W.  i?.  Co.  131  Wis.  335,  111  ls\  W.  514;  Cnmi^Jcy  v. 
Kenosha,  87  Wis.  286,  58  K  W.  395 ;  Pctrich  v.  Union,  117 
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Wis.  46,  93  K  W.  819.  Some  deference  is  due  the  judg- 
ment of  the  court  below  upon  its  finding  that  there  was  suf- 
ficient evidence  to  go  to  the  jury  upon  the  question  of  contrib- 
utory negligence  of  plaintiflF,  and  we  do  not  feel  warranted 
in  disturbing  its  finding  in  that  regard. 

2.  It  is  further  insisted  by  counsel  for  appellant  that,  con- 
ceding Tews  was  negligent  in  leaving  the  hatchway  open  and 
unguarded,  still  appellant  is  not  liable  for  such  negligence 
because  Tews  was  an  independent  contractor.  It  appears 
that  Tews  had  a  contract  with  appellant  to  deliver  paper  to 
it  at  an  agreed  price  per  ton.  It  is  established,  however,  that 
the  appellant  had  control  and  possession  of  the  premises  and 
received  the  paper  delivered  by  Tews  through  this  hatchway 
and  upon  an  elevator  which  conveyed  it  into  the  basement  of 
the  building.  So  far  as  the  evidence  shows,  the  possession 
and  control  of  the  building  and  premises,  including  the 
hatchway  through  which  the  paper  was  delivered,  remained 
with  appellant  Under  such  circumstances  we  think  the  neg- 
ligence of  Tews  in  managing  the  hatchway  in  such  manner 
as  to  leave  it  open  and  unguarded  so  as  to  be  dangerous  was 
the  negligence  of  the  appellant  The  evidence  does  not  show 
that  he  was  not  under  the  control  of  the  appellant  in  the 
prosecution  of  his  work  in  delivering  paper  into  the  building 
occupied  by  the  appellant  The  means  and  methods  of  doing 
the  work  appear  from  the  evidence  to  have  been  to  some  ex- 
tent at  least  under  the  supervision  of  the  appellant.  Under 
such  circumstances  the  appellant  is  liable  for  the  n^ligence. 
We  have  carefully  examined  the  cases  cited  by  appellant  on 
the  subject  under  consideration  and  think  they  are  clearly 
distinguishable  from  the  one  now  before  us.  Without  tak- 
ing time  to  discuss  them  in  detail,  they  mainly  belong  to  the 
<dass  of  cases  where  in  the  performance  of  the  work  the  con- 
tractor is  subject  to  no  control  or  supervision  by  the  person 
for  whom  the  work  is  being  done,  but  is  only  answerable  for 
results ;  the  manner,  means,  and  appliances  for  the  execution 
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of  tho  work  being  left  solely  to  the  contractor.  The  case  of 
Smith  V.  Milwaukee  B.  &  T.  Exch.  91  Wis.  360,  64  N.  W. 
1041,  is  a  fair  example  of  the  rule  of  this  class  of  cases. 
Without  further  pursuing  this  question,  we  are  convinced 
that  the  appellant  is  liable  for  the  negligence  which  caused 
the  injury.  O'NeiU  v.  Blase,  94  Mo.  App.  648,  68  S.  W. 
764;  Waters  v.  Pioneer  F.  Co.  62  Minn.  474,  65  K  W.  52 ; 
Holmes  v.  Tennessee  C,  J.  &  B.  Co.  49  La.  Ann.  1465,  22 
South.  403 ;  Sadler  v.  Eenloch,  4  El.  &  BL  670 ;  Cincinnati 
V.  Stone,  6  Ohio  St  38.  It  is  also  argued  by  respondent  that 
the  appellant  is  liable  for  the  negligence  of  Tews  even  if  he 
was  an  independent  contractor;  but  we  do  not  find  it  neces- 
sary to  pass  upon  this  question. 

3.  Objection  is  made  to  the  form  of  the  verdict,  and  it  is 
insisted  that  the  cqjirt  erred  in  refusing  to  divide  the  third 
question  or  to  add  another  question  by  which  the  negligence 
of  the  appellant  would  have  been  submitted  to  the  jury  as  a 
separate  question.  We  think  the  verdict  submitted  presented 
the  issuable  facts  to  the  jury  and  that  no  error  was  commit- 
ted in  refusing  to  submit  another  question  or  divide  the  third 
question  as  requested  by  the  appellant  We  find  no  re- 
versible error  in  the  record ;  therefore  the  judgment  must  be 
affirmed. 

By  the  Court. — ^The  judgment  of  the  court  below  is  af- 
firmed. 
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ScHUHACHEB,  Appellant^  vs.  Dhaeoes  and  others^  Kespond- 

ents. 

January  O-^anuary  ftS^  1909* 

Appeal  and  error:  Review:  Equity:  Admission  of  evidence:  Deeds: 
Action  to  set  aside:  Burden  of  proof:  Descent  and  distribution: 
Rights  of  expectant  heirs:  Delivery  of  deed:  Evidence:  Find- 
ings: Trusts  and  trustees:  Creation:  Declaration  of  trust:  Bufir 
ciency:  Effect. 

1.  In  an  action  in  equity  error  cannot  be  assigned  on  the  admission^ 

or  on  the  refusal  to  strike  out,  evidence,  if  there  la  aufflcient 
other  evidence  to  support  the  judgment 

2.  In  an  action  to  set  aside  a  deed  for  fraud  or  undue  influence  the 

burden  of  proof  is  upon  the  plalnUfT. 

8.  The  owner  of  real  estate,  as  against  the  heir,  may  convey  it  to 
another  as  a  gift  without  consideration. 

4.  Evidence  that  a  deed,  signed  by  the  grantor  on  the  day  of  her 
death,  accompanied  by  directions  to  her  husband  to  deliver  it 
to  the  grantee,  followed  by  a  manual  delivery  after  the  grantor's 
death,  upholds  findings  that  the  deed  was  in  fact  delivered. 

6.  A  deed  of  land,  absolute  in  form,  to  which  is  annexed  a  parol 
trust,  void  by  the  provisions  of  sees.  2302,  2304,  Stats.  (1898), 
is  not  absolutely  void,  nor  voidable  at  the  suit  of  the  heir  of 
the  grantor.  If  the  trustee  observes  the  terms  and  executes  the 
trust  itself  or  executes  a  written  declaration  of  trust 

6.  An  answer,  verified  and  filed  by  the  grantee  In  a  deed,.,  in  a  suit 

by  the  heir  of  the  grantor  to  set  the  deed  aside,  admitting  the 
terms  and  offering  to  execute  a  parol  trust,  is  a  sufficient  writ- 
ten declaration  of  trust  binding  upon  the  grantee  and  available 
to  the  beneficiaries. 

7.  A  conveyance  to  a  trustee  to  the  use  of  A.  for  life  and  thereafter 

to  B.,  imposing  no  active  duties  upon  the  trustee,  is  within 
the  calls  of  sec.  2073,  Stats.  (1898),  and  vests  an  absolute  legal 
estate  in  A.  for  life,  with  remainder  to  B. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Af- 
fnned. 

The  appeal  is  from  a  judgment  given  in  a  suit  in  equity. 

For  the  appellant  there  was  a  brief  by  W.  A.  Hayes  and 
Chas.  G.  Woolcocic,  and  oral  argument  by  Mr,  Woolcock. 
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Among  other  references  upon  the  part  of  the  appellant 
were  the  following:  Sees.  2302,  2304,  Stats.  (1898) ;  Krous- 
hop  V.  KrousJcop,  95  Wis.  296,  70  N.  W.  475;  Fairchild  v. 
BasdaM,  9  Wis.  379 ;  Dimcan  v.  Duncan,  111  Wis.  75,  86 
]Sr.  W.  562 ;  Bird  v.  Morrison,  12  Wis.  138 ;  Smith  v.  Put- 
nam, 107  Wis.  155,  82  K  W.  1077,  83  K  W.  288;  Scheuer 
V.  Cochem,  126  Wis.  209, 105  K  W.  573 ;  Kaufer  v.  8tumpf\ 
129  Wis.  476,  109  K  W.  561;  sec  2180,  Stats.  (1898); 
Fanning  v.  Murphy,  126  Wis.  538,  105  K  W.  1056. 

C.  H.  Van  Alstine,  guardian  ad  litem,  for  the  respondent 
Oettinger. 

For  the  other  respondents  there  was  a  brief  by  Houghton 
&  Neelen,  and  oral  argument  by  F.  W.  Houghton. 

Among  other  references  upon  the  part  of  the  respondents 
were  the  following:  BegoU  v.  Hazzard,  81  Wis.  274,  51  N. 
W.  325;  Whiting  v.  Qovld,  2  Wis.  552;  sees.  2071,  2073, 
2075,  Stats.  (1898)  ;  T'lfson  v.  Tyson,  96  Wis.  59,  71  N".  W. 
94;  Loring  v.  Palmer,  118  TT.  S.  321,  6  Sup.  Ct  1073;  Ty- 
son V.  Bichardson,  103  Wis.  397,  79  N.  W.  439 ;  Schreyer  v. 
Scott,  134  U.  S.  405,  10  Sup.  Ct  579;  Hart  v.  Hart,  117 
Wis.  639,  94  N.  W.  890. 

Timlin,  J.  Louisa  Meister  died  intestate  at  Milwaukee,. 
Wisconsin,  November  4, 1905,  and  left  her  surviving  her  bus- 
band,  August  Meister,  and  the  plaintiff,  her  daughter  by  a 
former  marriage.  The  plaintiif  had  one  child,  who  is  the  in- 
fant defendant  Eugene  Oettinger,  On  the  day  of  her  death 
Louisa  Meister  conveyed  her  property,  consisting  of  a  house 
and  lot,  by  absolute  deed  to  the  defendant  Henrietta  Draeger, 
The  deed  was  afterwards  recorded.  The  plaintiff,  as  heir 
at  law,  brought  this  action  to  set  aside  the  deed,  averring 
lack  of  capacity  and  undue  influence  and  entire  absence  of 
consideration  for  the  conveyance.  The  defendant  Henrietta 
Draeger  answered,  admitting  the  execution  of  the  deed  and 
some  other  matters,  but  interposing  a  general  denial  against 
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the  averment  of  incapacity  and  undue  influence^  and  then 
pleaded  aflSrmatively  as  follows: 

"And  said  defendant  alleges  that  several  weeks  prior  to 
the  death  of  the  said  Louisa  Meister  she  informed  the  d^ 
fendant  that  prior  to  her  death  she  should  make  and  execute 
a  deed  of  her  real  estate  and  homestead  to  this  defendant, 
and  that  she  wished  this  defendant  to  accept  such  deed  and 
hold  such  real  estate  in  trust  for  her  during  the  life  of 
Angxtst  Meister,  one  of  the  defendants  in  this  action,  and 
after  the  decease  of  the  said  August  Meister  to  make  a  deed 
of  such  real  estate  to  her  grandson,  Eugene  Oettinger,  the 
son  of  said  plaintiff,  and  that  she  wished  this  defendant  to 
allow  her  husband,  August  Meisler,  one  of  the  defendants  in 
this  action,  after  lie  decease  of  said  Louisa  Meister,  to  have 
the  use  and  occupation  of  said  premises  during  his  life,  and 
that  upon  his  decease  this  defendant  should  then  convey  said 
real  estate  to  the  said  Eugene  Oettinger,  the  son  of  the  plaint- 
iff in  this  action;  that  this  defendant  then  and  there  advised 
said  Louisa  Meister  that  it  would  be  better  for  her  to  make 
a  will,  but  that  if  she  made  the  deed  to  her  in  the  way  she 
had  suggested  she  would  hold  such  property  in  trust  for  the 
use  and  benefit  of  August  Meister,  her  husband,  during  his 
life,  and  after  his  death  would  convey  the  same  to  her  said 
grandson,  Eugene  Oettinger.  And  this  defendant  now 
comes  into  court  and  admits  of  record  that  she  holds  the  title 
of  such  real  estate  subject  to  such  agreement,  which  she  here 
offers  and  is  willing  to  carry  out,  either  at  the  time  of  the 
decease  of  said  August  Meister,  or  convey  such  property  at 
the  present  time  to  the  said  Eugene  Oettinger,  son  of  said 
plaintiff,  and  grandson  of  said  Louisa  Meister,  deceased, 
with  a  life  lease  to  the  said  defendant  August  Meister/* 

The  defendant  August  Meister  answered,  and  the  infant 
Eugene  Oettinger,  by  his  guardian  ad  litem,  submitted  his 
rights  and  interests  in  the  matters  in  question  to  the  care 
and  protection  of  the  court  Evidence  showed  that  the  do- 
ceased  was  about  seventy  years  of  age,  illiterate,  and  in  ill 
health;  that  Ilenrietta  Draeger  was  a  widow  about  fifty- 
seven  years  of  age,  crippled  with  rheumatism,  generally  con- 
fined to  her  house  by  this  sickness,  to  a  considerable  degree 
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incapable  mentally  of  understanding  or  transacting  business 
or  testifying  intelligently,  but  that  she  was  a  friend  of 
Louisa  Meister,  and  had,  prior  to  the  execution  of  the  deed^ 
promised  Louisa  Meister  substantially  as  averred  in  the  an- 
swer above  quoted.  It  was  also  made  to  appear  that  im- 
mediately after  the  execution  of  the  deed  Louisa  Meister 
directed  her  husband  to  take  it  over  and  give  it  to  Mrs, 
Draeger,  but  he  delayed  doing  so  until  after  the  death  of 
Louisa  Meister.  The  plaintiff,  Augusta  Schumacher,  mar- 
ried her  present  husband  on  or  about  November  23,  1905. 

These  facts  were  found  by  the  circuit  court,  and  also  that 
the  plaintiff  was  addicted  to  strong  drink,  by  reason  of  which 
there  existed,  at  the  time  of  the  death  of  Louisa  Meister,  an 
estrAngement  between  her  and  the  plaintiff,  and  that  the 
deed  was  made  as  indicated  in  the  answer  of  Henrietta 
Draeger,  and  that  there  was  no  fraud  or  undue  influence 
practiced  upon  said  Louisa  Meister.  And  as  conclusions  of 
law,  that  certain  defendants  were  entitled  to  judgment  dis- 
missing the  complaint  as  to  them,  and  that  the  defendants 
Henrietta  Draeger,  August  Meister,  and  Eugene  Oettinger 
by  C.  H.  Van  Alstine,  his  guardian  ad  litem,  were  entitled  to 
judgment  dismissing  the  complaint  without  costs  and  to  a 
decree  declaring  that  the  deed  of  conveyance  of  Louisa  Meis- 
ter above  mentioned  was  a  trust  deed,  and  that  the  said  Hen- 
rietta Draeger  is  the  trustee  under  such  deed  and  holds  the 
title  of  the  real  estate  in  question  as  such  trustee  for  the  use 
and  benefit  of  August  Meister  during  his  life,  and  after  his 
death  for  the  use  and  benefit  of  Eugene  Oettinger  and  his 
heirs  forever,  and  that  within  thirty  days  of  the  date  of  the 
entry  of  such  decree  the  said  Draeger  should  make  and  exe- 
cute a  good  and  suflScient  deed  of  conveyance  to  the  said 
August  Meister  of  a  life  estate  in  said  real  estate,  with  re- 
mainder over  to  Eugene  Oettinger  and  to  his  heirs  forever, 
and  that  in  case  of  the  failure,  for  any  cause  whatsoever,  of 
the  said  Henrietta  Draeger  to  execute  such  deed  within  said 
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thirty  days,  the  title  of  the  said  real  estate  be  divested  from 
Henrietta  Draeger  and  vested  in  August  Meister  for  life,  with 
remainder  over  to  Eugene  Oettinger  and  his  heirs  forever. 
The  real  estate  in  question  was  properly  described  in  said  de- 
cree. 

Error  is  assigned  (1)  in  denying  plaintiffs  motion  for 
judgment  on  the  pleadings;  (2)  in  the  admission  of  incom- 
petent testimony;  (3)  in  denying  plaintiffs  motion  to  strike 
out  incompetent  testimony;  (4)  in  denying  plaintiffs  motion 
to  amend  the  complaint  to  conform  to  the  proof  by  alleging 
that  there  was  no  delivery  of  the  deed  in  question;  and 
(5)  in  the  findings  of  fact,  conclusions  of  law,  and  judgment 
thereon.  This  being  a  suit  in  equity,  error  cannot  be  as- 
signed upon  the  admission  of,  or  the  refusal  to  strike  out, 
evidence  so  long  as  there  is  other  evidence  to  support  the 
judgment 

The  findings  of  the  circuit  court  to  the  effect  that  there 
was  neither  fraud  nor  undue  influence  practiced  upon  Louisa 
Moister  are  well  supported.  The  burden  of  proof  to  estab- 
lish these  averments  rested  upon  the  plaintiff  and  the  plaint- 
iff produced  no  evidence  to  support  these  charges.  Under 
such  circumstances,  the  real  estate  in  question  belonging  to 
Louisa  Meister,  she  might,  as  against  the  plaintiff,  her  heir 
at  law,  convey  it  by  deed  to  Henrietta  Draeger  or  to  any  other 
person  as  a  gift  without  consideration.  Croft  v.  Bunster,  9 
Wis.  503;  Carey  v.  Dyer,  97  Wis.  554,  73  K  W.  29;  War- 
der V.  Baker,  54  Wis.  49,  11  K".  W.  342 ;  Kuener  v.  Smith, 
108  Wis.  549,  84  K  W.  850 ;  13  Cyc.  529,  530.  This  closed 
out  the  plaintiff's  right  to  attack  the  conveyance  of  her 
mother,  unless  the  conveyance  did  not  go  into  effect  for  want 
of  delivery  or  was  void  because  of  the  parol  trust  in  pur- 
suance of  which  the  deed  was  executed.  The  plaintiffs  mo- 
tion for  judgment  on  the  pleadings  seems  to  indicate  some 
such  belief  on  her  part.  No  question  is  made  and  no  argu- 
ment presented  with  respect  to  the  validity  of  this  deed  as  a 
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testamentary  disposition  of  property  under  sees.  2227  and 
2228,  Stats.  (1898). 

On  the  question  of  delivery  August  Meister  testified: 

"At  the  time  this  deed  was  drawn  my  wife  said  that  the 
-deed  would  have  to  be  taken  to  the  register  of  deeds.  Noth- 
ing else  was  said  that  I  know  of .  .  .  .  After  the  deed  was 
signed  it  remained  right  there  in  the  house,  because  she  died 
shortly  after,  and  it  remained  there.  It  may  have  remained 
there  a  day  or  so,  and  then  it  was  sent  to  Mrs,  Draeger's,  I 
took  it  over  because  I  was  told  to — ^my  wife  and  Mr.  Orooie- 
maat  told  me  to.  My  wife  told  me  that  different  times  be- 
fore, and  at  the  same  time  the  deed  was  made.  I  saw  my 
wife  put  her  mark  upon  the  deed.  It  remained  on  the  table 
where  she  signed  it  She  died,  and  the  deed  remained  on 
the  table,  and  after  that  I  possibly  took  it  myself  off  the 
table;  I  don't  remember  that  I  saw  the  witness  sign  the 
deed." 

Mr.  Orootemaat  testified: 

"I  gave  her  the  deed,  and  I  think  she  turned  it  over  to  her 
Tiusband,  and  told  him  to  deliver  it  the  next  day  to  this  lady 
friend  of  hers.  ^Take  it  over  there  and  have  her  take  charge 
•of  it'     I  remember  that  was  the  conversation." 

The  testimony  of  Henrietta  Draeger  was  very  confused 
and  unsatisfactory,  and  she  did  not  appear  to  know  who  de- 
livered the  deed  to  her.  But  the  deed  was  executed  on  'No- 
vember  4th,  and  recorded  on  November  6th  at  8 :30  a.  m.,  and 
on  this  evidence  the  court  below  found  that  August  Meister 
did,  on  or  about  the  6th  day  of  November,  1905,  deliver  this 
deed  to  Henrietta  Draeger,  and  that  Louisa  Meister  in  her 
lifetime  delivered  this  deed  to  August  Meister,  and  directed 
him  to  deliver  this  deed  to  Henrietta  Draeger  at  once  after 
the  death  of  Louisa  Meister.  The  case  is  rather  close  on  the 
question  of  delivery,  but  there  seems  to  be  sufficient  to  bring 
it  within  the  rule  of  ^Yells  v.  Wells,  132  Wis.  73,  111  N.  W. 
1111,  and  sufficient  evidence  to  uphold  the  finding  of  the 
•circuit  court  that  the  deed  was  in  fact  delivered. 

Appellant  cites  sees.  2302  and  2304,  Stats.  (1898),  for  the 
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purpose  of  showing  that  the  trust  agreement  was  void  be- 
cause not  in  writing,  deducing  from  that  proposition  that 
there  was  no  consideration  for  the  deed  and  hence  that  the 
deed  was  invalid.  We  cannot  assent  to  the  last  conclusion. 
The  parol  trust  attempted  to  be  annexed  by  Louisa  Meister 
and  Henrietta  Draeger  to  the  absolute  deed  of  conveyance  in 
question  was  probably  void  and  unenforceable  in  its  incep- 
tion and  at  the  time  of  the  commencement  of  this  action,  but 
that  did  not  render  the  deed  absolutely  void,  nor  voidable  at 
the  suit  of  an  heir  at  law  of  the  grantor,  who  had  no  other 
interest  in  the  land  and  was  not  a  beneficiary  under  the  in- 
valid trust,  because,  notwithstanding  the  trust  was  not  evi- 
denced in  writing  as  required  by  law,  the  trustee,  Draeger, 
might  observe  its  terms  and  execute  the  trust  itself  or  exe- 
cute a  declaration  of  trust  in  writing  thereafter.  Karr  v. 
Washburn,  66  Wis.  303, 14  K  W.  189.  When  Mrs.  Draeger 
verified  and  filed  her  answer  containing  the  paragraph  quoted 
in  this  opinion  she  executed  in  writing  a  declaration  of  trust 
binding  upon  her  and  available  to  the  beneficiaries  of  that 
trust  Main,  v.  BoswoHh,  77  Wis.  660,  46  K  W.  1043; 
Lynch  v.  Ryan,  132  Wis.  271,  111  K  W.  707,  112  K  W. 
427;  3  Pom.  Eq.  Jur.  (3d  ed.)  §  1007;  Pa«on  v.  Chamber- 
lain,  44  Mich.  5,  5  N".  W.  1037 ;  Bobbins  v.  Bidler,  24  HL 
387 ;  White  v.  Boss,  160  lU.  56,  69,  43  K  E.  336 ;  28  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.)  877,  and  cases  cited  in  note  2. 
The  trust  thus  created  and  declared  was  in  effect  a  convey- 
ance to  the  defendant  Draeger  to  the  use  of  August  Meister 
for  life,  and  after  his  death  to  the  use  of  Eugene  Oettinger. 
No  active  duties  were  imposed  upon  the  trustee.  Conse- 
quently the  transaction  was  covered  by  the  provisions  of 
sec.  2073,  Stata.  (1898),  as  interpreted  in  Sullivan  v.  Bruh- 
ling,  66  Wis.  472,  29  K  W.  211.  The  effect  under  this 
statute  was  to  vest  an  absolute  legal  estate  in  August  Meister 
for  life,  with  remainder  to  Eugene  Oettinger,  and  the  judg- 
ment of  the  circuit  court  requiring  a  conveyance  of  this  kind 
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from  the  trustee,  or  in  default  thereof  vesting  the  legal  title 
as  aforesaid,  was  in  harmony  with  this  statute  and  in  con- 
formity to  law.  It  follows  that  the  judgment  appealed  from 
must  be  affirmed. 

By  the  Court. — ^Judgment  affirmed. 


HiTB,  Appellant,  vs.  Keene,  Respondent. 

January  O—January  26,  1909. 

Depoaiiions:  Adverse  parties:  '*Wit?iout  the  stated  Statutes:  Con- 
struction: Letters  rogatory:  Discretioni. 

1.  A  party  residing  in  a  foreign  country  is  "without  the  state**  and 

within  the  calls  of  sec.  4096,  Stats.  (1898),  authorizing  the  ex- 
amination of  a  party  otherwise  than  as  a  witness  at  the  trial, 
and  providing  that  his  deposition  in  that  behalf  may  be  taken 
without  the  state. 

2.  The  provisions  of  sec.  4096,  Stats.  (1898),  requiring  depositions 

thereunder  without  the  state  to  be  taken  in  the  same  manner 
that  other  depositions  are  taken,  as  applied  to  such  depositions 
taken  in  a  foreign  country,  contemplate  depositions  taken 
either  on  oral  interrogatories  or  by  commission. 

8.  The  general  provisions  of  sees.  4113,  4114,  Stats.  (1898),  requir- 
ing depositions  taken  by  commission  to  be  on  written  inter- 
rogatories, do  not  override  the  special  provisions  of  sec.  4096, 
permitting  the  party  whose  deposition  is  taken  thereunder  to 
be  examined  on  oral  interrogatories. 

4.  It  is  within  the  discretion  of  the  trial  court  to  issue  letters 
rogatory  to  a  foreign  court  or  tribunal  in  aid  of  an  examina- 
tion, under  sec.  4096,  Stats.  (1S98),  of  a  party  residing  in  a 
foreign  country. 

AppEAii  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Warren  D.  Tarrant,  Circuit  Judge.     Affirmed. 

The  plaintiff,  a  former  resident  of  the  state  of  Kentucky 
and  now  residing  in  Switzerland,  brings  this  action  for  libel 
in  the  circuit  court  for  Milwaukee  county  against  Francis  B. 
Vol.  137  — 40 
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Keene,  a  former  resident  of  the  state  of  Wisconsin,  now 
United  States  consul  at  Qeneva*  After  the  complaint  was 
served  the  defendant  procured  an  order  appointing  Bobert 
Fazy,  president  of  the  Tribunal  Premiere  Instance  at  the 
city  of  Geneva,  commissioner  to  take  the  deposition  of  the 
plaintiff,  pursuant  to  sec.  4096,  Stats.  (1898),  to  enable  the 
defendant  to  plead,  and  directing  that  the  commission  to 
take  such  deposition  issue  to  such  commissioner.  The  order 
also  provided  that  letters  rogatory  issue  in  the  form  attached 
to  such  order.  Such  letters  were  addressed  to  "any  judge  or 
tribunal  having  jurisdiction  of  civil  causes  in  the  city  of 
Geneva,"  with  a  request  to  such  court  or  judge  to  compel  the 
attendance  of  the  witness  HUe  before  the  commissioner  ap- 
pointed to  take  his  deposition  by  issuing  the  usual  and  cus- 
tomary process  to  compel  such  attendance.  Plaintiff  appeals 
from  the  aforesaid  order. 

For  the  appellant  there  were  briefs  by  Wiiikler,  Flanders, 
Bottum  &  Fawsett,  and  oral  argument  by  C.  F.  FawsetL 

Frank  M.  Hoyt,  for  the  respondent. 

Babnes,  J.  This  appeal  involves  two  questions:  (1)  Can 
an  examination  be  had  under  sec.  4096,  Stats.  (1898),  when 
the  party  to  be  examined  resides  in  a  foreign  country? 
(2)  May  letters  rogatory  issue  to  a  foreign  court  or  tribunal 
in  aid  of  such  examination  ? 

Sc-c.  4096  provides  for  the  examination  of  a  party  before 
or  after  joinder  of  issue,  and  that  such  examination  may  in 
all  cases  be  taken  on  oral  interrogatories,  and  that  it  may  be 
taken  without  the  state  in  the  manner  provided  for  taking 
other  depositions.  A  party  residing  in  a  foreign  country  is 
"without  the  state"  and  comes  clearly  within  the  statutory 
provision.  We  can  imagine  no  good  reason  which  the  legis- 
lature might  have  in  mind  in. exempting  residents  of  for- 
eign countries  from  examination  under  sec.  4096,  and  it 
seems  perfectly  apparent  from  the  language  of  this  section 
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that  no  such  exemption  was  intended.  We  are  unable  to 
adopt  the  construction  contended  for  by  counsel  for  appellant 
that  the  words  "without  the  state,"  as  used  in  the  section, 
should  be  restricted  so  as  to  authorize  the  taking  of  deposi- 
tions under  this  section  in  states  or  territories  of  the  United 
States  only.  The  use  of  these  words  in  sec  4110,  Stats. 
(1898),  is  confirmatory  of  the  construction  we  place  upon 
their  use  in  sec  4096. 

The  substantial  objection  to  the  right  of  examination  in  a 
foreign  country  is  the  alleged  failure  to  provide  means  by 
which  such  depositions  can  be  had.  Sec  4110,  Stats. 
(1898),  provides  that  depositions  taken  in  another  state  or 
territory  may  be  taken  on  oral  interrogatories  on  notice,  or 
by  commission.  The  section  provides,  however,  that  depo- 
sitions taken  in  foreign  countries  shall  be  taken  by  commis- 
sion. Sees.  4113,  4114,  Stats.  (1898),  and  the  rules  of  court 
thereunder,  provide  that  depositions  taken  by  commission 
shall  be  taken  on  written  interrogatories.  So  it  is  asserted 
that  we  have  a  situation  where  the  statutes  provide  (1)  that 
the  deposition  must  be  taken  on  oral  interrogatories;  (2)  it 
must  be  taken  in  the  same  manner  that  other  depositions 
without  the  state  are  taken;  (3)  depositions  in  foreign  coun- 
tries must  be  taken  by  commission;  and  (4)  depositions 
taken  by  commission  must  be  taken  on  written  interroga- 
tories. If  the  supposed  incongruity  between  the  statutes 
<;an  be  avoided  by  reasonable  construction,  such  construction 
should  be  adopted,  for  it  is  hardly  believable  that  the  law- 
making power  intended  to  create  so  anomalous  a  situation 
as  it  is  claimed  exists.  The  legislature  having  to  our  minds 
clearly  conferred  a  right  to  examine  a  resident  of  a  foreign 
country  by  sec.  4096,  the  court  should  go  far  to  find  a  remedy 
by  which  such  right  may  be  made  available. 

The  situation  is  not  materially  different  from  that  which 
the  court  faced  in  Neeves  v.  Gregory,  86  Wis.  319,  56  N".  W. 
fl09.     When  that  case  was  decided,  sec.  4096  provided  that 
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depositions  taken  thereunder  without  the  state  should  be 
taken  "upon  commission  in  the  manner  provided  for  tak- 
ing other  depositions,"  in  lieu  of  the  present  provision. 
Sees.  4113,  4114,  Stats.  (1898),  were  substantially  the  same 
as  they  now  are  in  so  far  as  they  affect  the  question  under 
consideration,  Replying  to  the  contention  made  in  that  case, 
to  the  effect  that  an  examination  could  not  be  had  on  oral  in- 
terrogatories, the  court  said: 

"The  respondent  would  construe  the  first  clause  of  the 
section  above  quoted  as  though  it  read  that  the  examination 
'may  be  taken  without  the  state  upon  commission  in  the  man- 
ner provided  for  taking  other  depositions  upon  commission.' 
We  construe  the  statute  as  though  it  read:  *In  the  manner 
provided  for  taking  other  depositions  upon  notice  or  com- 
mission.^  This  construction  gives  the  right  of  examination 
upon  oral  interrogatories." 

In  analogy  to  what  was  decided  in  the  foregoing  case  it 
may  be  said  here  that  the  provision  in  sec.  4096,  requiring 
depositions  thereunder  without  the  state  to  be  taken  in  the 
same  manner  that  other  depositions  are  taken,  does  not  neces- 
sarily mean  in  the  same  manner  that  depositions  are  taken 
in  foreign  countries,  but  in  the  manner  other  depositions 
mdy  be  taken  without  the  state  as  provided  in  sec  4110, 
which  is  either  on  oral  interrogatories  or  by  conmiission. 

Sec  4096  clearly  provides  for  taking  a  deposition  on  oral 
interrogatories.  Reading  the  section  in  connection  with 
sec.  4110,  the  deposition,  when  taken  in  a  foreign  country, 
must  be  taken  by  commission.  But  the  general  provisions 
of  sees.  4113  and  4114,  requiring  depositions  taken  by  com- 
mission to  be  taken  on  written  interrogatories,  should  not  be 
held  to  override  the  special  provision  of  sec  4096,  to  the 
effect  that  in  taking  a  deposition  thereunder  "the  party  ex- 
amining shall  in  all  cases  be  allowed  to  examine  on  oral  in- 
terrogatories." Such  is  the  conclusion  the  court  must  have 
reached  in  the  Neeves  Case.  The  law  as  it  then  stood  re- 
quired  that   a  deposition   taken   without   the   state  under 
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aec.  4096  should  be  taken  by  commission,  and  sees.  4113  and 
4114  then  imposed  precisely  the  same  barrier  generally 
against  taking  depositions  by  commission  on  oral  interroga- 
tories that  they  do  now,  but  the  taking  of  a  deposition  by 
commission  on  oral  interrogatories  was  expressly  sanctioned. 

Letters  rogatory  were  issued  to  "any  judge  or  tribunal  of 
the  city  of  Geneva  having  civil  jurisdiction,"  requesting  such 
judge  or  tribunal  to  issue  the  requisite  process  to  compel  the 
attendance  of  the  plaintiff  at  the  examination  and  to  require 
him  to  submit  thereto.  While  such  letters  may  have  been 
unnecessary  in  the  present  instance  to  safeguard  the  rights 
of  the  defendant,  cases  might  well  arise  where  the  issuance 
of  such  letters  would  be  essential  to  the  promotion  of  the 
ends  of  justice,  and  we  think  it  was  within,  the  discretion  of 
the  trial  court  to  order  that  such  letters  be  issued. 

By  the  Court. — Order  affirmed. 


liVAWBZYiTiAKOWSKi,  by  guardian  ad  litem.  Respondent,  vs^ 
HoFFMAW  &  Bellings  Manufactueing  Company,  Ap- 
pellant. 

January  9— January  S6,  1909, 

Dismissal  and  nonsuit:  Effect:  Attorney  and  client:  Termination  of 
authority:  Judgment:  Vacating:  Time  of  application:  Amend- 
ment: Discretion, 

1.  The  legal  effect  of  an  order  that  "the  action  he  and  Is  herehy  dis- 

missed without  costs  to  either  party,"  is  to  terminate  the  ac- 
tion. 

2.  The  entry  of  an  order  dismissing  an  action  without  costs  ter- 

minates the  authority  of  counsel,  except  such  as  is  incident  to 
receiving  notice  of  that  order. 
Z.  Where  an  attorney  ceases  to  be  such  for  a  party  before  receiving 
notice  of  an  adversary  proceeding,  the  year  within  which,  under 
sec.  2832,  Stats.  (1898),  the  party  may  seek  for  relief  from  such 
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proceeding  does  not  commence  to  run  until  the  party,  himself, 
has  notice. 
4.  Where  plahitlfC's  counsel,  after  the  termination  of  his  authority 
by  the  dismissal  of  the  action  without  costs,  consents  to  the 
entry  of  a  judgment  of  dismissal  on  the  merits  without  his 
client's  knowledge  or  consent,  it  is  no  abuse  of  discretion  to 
proceed  to  correct  the  judgment  so  as  to  show  that  the  action 
was  dismissed  without  prejudice  to  the  right  to  commence  OTer 
again. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  J.  C.  Ludwig,  Circuit  Judge.     Afflrmed. 

An  order  was  made  by  the  superior  court  of  Milwaukee 
county,  presided  over  by  Hon.  J.  C.  Ludwig,  judge  of  said 
court,  December  6, 1902,  pursuant  to  a  motion  of  defendant's 
attorneys,  based  on  a  stipulation,  dismissing  the  action  with- 
out costs  to  either  party.  No  formal  judgment  was  entered. 
January  8th,  thereafter,  a  second  order  was  entered  in  the 
action  by  said  superior  court,  Hon.  Obben  T.  Williams^ 
judge  presiding,  for  a  judgment  dismissing  the  case  upon 
the  merits  without  costs  to  either  party,  such  order  being  ob- 
tained without  notice  to  plaintiffs  attorney.  The  plaintiff 
was  a  minor.  November  8,  1907,  Glicksman  &  Gk)ld,  at- 
torneys, were  duly  substituted  for  plaintiffs  former  attor- 
ney and  the  next  day  moved  the  court  on  notice  to  set  aside 
the  judgment  entered  as  aforesaid,  said  motion  being  made  in 
the  circuit  court  before  Hon.  J.  C.  LtrnwiG,  circuit  judge, 
which  court  was  the  successor  to  the  superior  court  presided 
over  by  said  Ludwig  and  by  said  Williams  when  the  first 
order  and  the  second  order  and  judgment  were  made.  The 
motion  was  based  on  due  proof  that  the  judgment  was  ren- 
dered pursuant  to  an  arrangement  between  the  defendant's 
attorneys  and  the  plaintiffs  without  the  matter  being  brought 
to  the  attention  of  the  guardian  ad  litem  for  the  infant  plaint- 
iff and  that  such  guardian  had  no  knowledge  of  any  of  the 
proceedings  dismissing  the  case  until  about  October  22,  1907, 
when  he  immediately  employed  an  attorney  and  caused  pro- 
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ceedings  to  be  taken  to  obtain  relief  from  the  unauthorized 
disposition  of  the  cause.  The  defendant  answered  by  affi- 
davit that  the  case  was  disposed  of  by  an  arrangement  en- 
tered into  in  good  faith  by  the  defendant,  acting  by  its  at- 
torney, and  the  attorney  for  the  plaintiff,  whom  defendant's 
attorney  supposed  was  duly  authorized  in  the  matter,  whereby 
it  was  agreed  that  the  action  should  be  dismissed  and  the 
claimant  should  be  re-employed  by  the  defendant;  that  after 
an  arrangement  to  that  effect  was  duly  made,  for  the  purpose? 
of  having  it  evidenced  in  writing  plaintiff's  attorney  ad-^ 
dressed  defendant's  attorney  a  letter  suggesting  suitable  em- 
ployment of  the  plaintiff  by  the  defendant  as  a  method  of 
satisfying  his  claim  and  avoiding  the  uncertainties  of  a  law- 
suit, to  which  defendant's  attorney  replied  by  letter  that  upon 
a  proper  release  of  any  claim  the  plaintiff  might  have  he 
would  be  re-employed  and  his  doctor's  bill  would  be  paid; 
that  pursuant  to  such  suggestion  plaintiff  was  re-employed, 
his  doctor's  bill  was  paid,  and  the  cause  was  dismissed  by 
stipulation,  which  did  not  specify  whether  the  dismissal 
should  be  upon  the  merits  or  be  a  mere  dismissal. 

There  were  further  affidavits  to  the  effect  that  neither 
plaintiff  nor  his  guardian  ad  litem  consented  to  any  settle- 
ment of  the  case,  or  knew  of  any  such  settlement,  and  deny- 
ing that  any  liability  for  a  doctor's  bill,  such  as  defendant 
paid,  was  incurred  by  plaintiff  or  his  father.  Before  the 
motion  aforesaid  was  disposed  of  a  second  motion  was  made 
for  a  correction  of  the  judgment  of  dismissal  so  as  to  show 
that  the  cause  was  not  dismissed  upon  the  merits,  but  was. 
dismissed*  vrithout  prejudice  to  the  right  to  commence  over 
again.  Both  motions  were  heard  together,  resulting  in  an 
order,  February  24,  1908,  correcting  the  judgment  of  dis- 
missal upon  the  ground  that  it  was  entered  inadvertently  a» 
on  the  merits.   .  From  such  order  this  appeal  was  taken. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Doe  &  Ballhom. 
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For  the  respondent  there  was  a  brief  by  GlicJcsman  &  Oold, 
and  oral  argument  by  W.  L.  Oold* 

MABSHAiiX^  J.  It  is  plain  from  the  statement  lliat  the 
stipulation  authorized  only  a  mere  dismissal  of  the  action  and 
the  first  order  was  entered  in  exact  conformity  therewith. 
In  terms  and  legal  efiPect  it  terminated  the  action.  The  lan- 
guage thereof  was  that  "the  action  be  and  is  hereby  dismissed 
without  costs  to  either  party.'*  That  certainly  ended  the 
proceeding  (2  Wait,  Prac  515),  leaving  nothing  further  for 
appellant's  attorney  to  do  in  regard  thereto. 

It  follows  that  the  subsequent  proceedings  were  entirely 
unnecessary  and  outside  of  anything  contemplated  mutually 
by  the  parties,  if  not  unwarranted.  In  any  events  the  action 
having  been  absolutely  ended  by  the  entry  of  the  order,  re- 
spondent was  not  bound  by  the  person  who  acted  as  his  at- 
torney therein  in  receiving  notice  of  the  subsequent  proceed- 
ings. 

The  termination  of  the  litigation,  not  by  a  closing  thereof 
by  judgment,  which  of  course  might  leave  the  attorney,  for 
the  tin^e  being  at  leasts  authorized  to  stand  for  respondent  in 
any  further  proceedings  upon  the  judgment,  but  by  removing 
the  litigation  entirely  from  the  court,  ending  it  for  all  pur^ 
poses,  necessarily  ended  the  authority  of  the  attorney. 

The  question  arises,  in  light  of  the  foregoing,  whether,  at 
the  time  of  the  application  for  relief  from  the  second  order 
and  the  judgment  based  thereon,  respondent  was  within  the 
year  period  of  sec.  2832,  Stats.  (1898),  which  provides  that 
^'the  court  or  a  judge  may  likewise,  in  discretion  and  upon 
-such  terms  as  may  be  just,  at  any  time  within  one  year  after 
notice  thereof,  relieve  a  party  from  a  judgment,  order,  stipu- 
lation or  other  proceeding  against  him,  through  his  mistake, 
inadvertence,  surprise  or  excusable  neglect  •  •  ." 

It  is  conceded  that  no  notice  of  the  proceedings  complained 
of  came  to  the  knowledge  of  respondent  till  shortly  before  the 
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4ipplication  for  relief  therefrom  was  made,  unless  notice  to 
the  attorney  was,  in  legal  effect,  notice  to  the  party.  Doubt- 
less the  statute  contemplates  such  to  be  all  the  notice  required 
to  set  the  year  period  running  so  long  as  the  attome/s  gen- 
eral authority  in  the  action  continues,  and  doubtless  it  con- 
tinues in  case  of  a  dismissal  for  the  purpose  of  receiving 
notice  of  the  final  order  in  that  regard,  but  does  it  continue 
for  the  purpose  of  still  further  and  unnecessary  proceedings ; 
«uch  as  could  not  have  been  reasonably  within  the  contempla- 
tion of  the  parties,  as  the  entry  of  a  second  and  unnecessary 
order,  inconsistent  with  the  one  already  entered  and  a  judg- 
ment likewise  unnecessary  and  inconsistent?  If  so,  when 
"does  the  authority  end  ?  It  seems  there  can  be  but  one  an- 
swer and  that  is  that,  in  a  case  of  this  sort,  the  authority 
•cannot,  without  some  understanding  to  that  effect,  survive 
the  entry  of  the  order  of  dismissal  except  for  the  purposes 
thereof,  i.  e.  for  receiving  notice  of  the  entry;  hence  that 
when  the  person  who  represented  respondent  received  notice 
of  the  second  and  wholly  unauthorized  order  and  judgment 
he  was  without  authority  in  the  matter  and  service  upon  him 
was  not  notice  to  respondent 

The  rule  in  reason  and  by  authority  is  that  when  the  at- 
torney ceases  to  be  such  for  a  party  before  receiving  notice  of 
an  adverse  proceeding,  the  year  period  mentioned  in  the  stat- 
ute does  not  commence  to  run  till  the  party,  himself,  has  no- 
tice. Bobbins  v.  Kountz,  44  Wis.  558.  So  held  in  that 
case,  where  relief  was  sought  under  the  statute  and  was 
gi'anted  because,  though  the  person  who  had  been  the  attorney 
for  the  party,  but,  as  the  court  said,  had  practically  ceased  to 
1)9  such,  received  notice  within  the  year  period,  the  party, 
himself,  had  not  received  such  notice. 

So  the  decision  must  be  that  the  motion  in  this  case  was 
timely.  That  solves  the  question  of  power  to  make  the  order 
tippealed  from.  Whether  the  power  was  wisely  exercised  or 
not  involves  mere  matter  of  discretion,  and  we  see  no  ground 
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for  holding  there  was  an  abuse  of  authority  in  that  regard. 
Indeed,  we  do  not  understand  appellant's  counsel  contend  to 
the  contrary.  They  rest  the  appeal  upon  the  ground  of  want 
of  power,  under  the  statute,  and  absence  ^of  circumstances 
rendering  the  rule  applicable,  that  a  court  may,  regardless  of 
mere  lapse  of  time,  correct  an  order  or  judgment  so  as  to 
make  the  same  harmonize  with  the  actual  judicial  determi- 
nation made  and  pronounced.  The  order  in  question  might 
have  been  made  broader  so  as  to  have  set  aside  the  second 
order  of  dismissal  and  the  judgment  entirely.  But  the  act 
of  merely  mating  the  same  conform  to  the  first  and  only  au- 
thorized order  was  tantamount  to  expunging  them  altogether. 
By  the  Coturt, — The  order  is  affirmed. 


Ueciojb,  Appellant,  vs.  Thiedt,  Executor,  and  odxers,  Re- 
spondents. 

January  9~-January  26,  1909, 

Appeal  and  error:  Review:  Law  of  the  case:  Descent  and  distribu- 
tion: Rights  of  divorced  wife, 

1.  The  decision  of  the  supreme  court  on  appeal  from  an  order  sus- 

taining a  demurrer  to  the  complaint  is  the  law  of  the  case,  and 
governs  in  considering  the  sufQciency  of  an  amended  complaint 
interposed  after  such  decision. 

2.  A  wife  who  has  obtained  a  divorce  has  no  interest  in  the  estate 

of  her  deceased  husband  so  long  as  the  Judgment  awarding  her 
a  final  division  and  distribution  of  her  husband's  property 
stands  unimpeached. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Lawkence  W.  Halsey,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  by  plaintiff  from  an  order  sustaining  a 
demurrer  to  an  amended  complaint  filed  after  a  former  de- 
cision in  the  same  action.     133  Wis.  148,  113  N".  W.  447. 
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The  only  material  additions  to  the  complaint  are  that  the 
property  of  the  deceased  was  $25,000  instead  of  $16,000; 
that  plaintiff  was  subjected  by  deceased  to  cruel,  abusive 
treatment  for  the  purpose  of  inducing  her  to  enter  into  the 
agreement  of  separation;  that  upon  the  trial  of  her  divorce 
action  the  deceased  appeared  by  attorney  and  introduced  the 
agreement  in  evidence.  There  are  also  allegations  with  ref- 
erence to  a  motion  in  the  divorce  action  some  nine  months 
subsequent  to  judgment,  for  modification  thereof,  and  that 
deceased  produced  an  affidavit  on  that  motion  falsely  stating 
the  amount  of  his  property  at  $6,000.  There  also  seems  to 
be  added  an  attempted  additional  cause  of  action  to  set  aside 
the  judgment  of  the  county  court  admitting  the  will  to  pro- 
bate oix  the  ground  of  mental  incompetency,  undue  influence,' 
and  fraud,  and  also  to  hold  certain  new  parties  to  responsi- 
bility for  money  or  property  fraudulently  obtained  by  them 
from  the  deceased. 

For  the  appellant  there  was  a  brief  by  W.  C,  Seefeld  and 
George  Sylvester^  and  oral  argument  by  Mr,  Seefeld, 

For  the  respondents  Thiedt  as  executor  and  Fischer  there 
was  a  brief  by  R.  RevJcema  and  OUo  A.  Lemhe;  for  the  re- 
spondent Martin  there  was  a  brief  by  Houghton,  &  Neelen; 
for  the  respondents  Wolf  gram  and  others  there  was  a  brief 
by  A.  O.  Weissert,  attorney,  and  Frank  B.  Van  Valkenbvrgh, 
of  counsel;  and  the  cause  was  argued  orally  by  Mr.  Lemke 
and  Mr.  F.  W.  Houghton. 

Dodge,  J.  The  amended  complaint  adds  no  additional 
fact  in  the  way  of  fraud  upon  the  court  which  can  serve  to 
differentiate  it  from  the  preceding  one.  The  fact  asserted 
that  coercion  or  abusive  treatment  was  added  to  the  fraud  in 
inducing  plaintiff  to  enter  into  the  agreement  of  separation 
was  no  more  addressed  to  the  court  or  effective  to  delude  it 
than  was  the  misrepresentation  as  to  the  amount  of  the  es- 
tate.    That  the  agreement  was  made  was  a  fact,  and  no  fur- 
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ther  fact  is  alleged  to  have  been  brought  to  the  attention  of 
the  court  to  mislead  it.  The  same  consideration  applies  to 
the  newly  alleged  action  of  the  deceased  by  his  attorney  in 
producing  that  agreement  in  evidence.  He  thereby  made  no 
representation  to  the  court  which  was  not  true.  The  rule  of 
law  laid  down  in  the  former  decision,  "fraud  which  can  be 
made  the  basis  of  an  attack  upon  a  solemn  judgment  of  a 
<50urt  of  record  must  have  directly  induced  the  rendition  of 
the  judgment,  not  merely  have  induced  or  brought  about  a 
condition  upon  the  real  existence  of  which  the  court  acted  as 
the  basis  of  its  decree,"  is  the  law  of  this  case;  and  now,  as  in 
the  former  complaint,  the  only  fraud  alleged  is  that  perpe- 
trated upon  the  plaintiff  inducing  her  to  enter  into  the  agree- 
ment of  separation  and  to  accept  $1,500  in  fuU  of  her  share 
of  decedent's  property.  That  agreement  and  the  resulting 
separation  became  facts,  and  nowhere  in  the  complaint  is 
anything  more  alleged  than  that  the  existence  of  such  facts 
was  by  the  acts  of  the  deceased  husband  represented  to  the 
court.  This  is  not  such  fraud  on  the  court  as  can  justify  a 
court  of  equity  in  granting  any  form  of  relief  against  a 
judgment     Boring  v.  Ott,  138  Wis. ^  119  N.  W.  865. 

The  attempted  review  of  proceedings  in  county  court  is  of 
course  dependent  upon  the  attack  on  the  divorce  judgment 
Wliile  that  stands  unimpeached  plaintiff  has  no  interest  in 
the  estate,  and  for  that  reason,  without  considering  others, 
can  maintain  no  action  with  reference  thereto.  < 

By  the  Court, — Order  appealed  from  is  affirmed. 
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Maeinee,  Eespondent,  vs.  Wiens,  Appellant 

January  9— January  26,  1909. 

Signatures:  Band  of  another:  Evidence:  BuMolency:  Findings:  Wit- 
nesses: Competency:  Transactions  with  agent  since  deceased: 
Limitation  of  actions:  "Sealed**  instruments:  Bpedalties. 

1.  A  finding  that  a  written  agreement  in  issue  was  in  fact  executed 

and  delivered  by  the  parties  as  a  sealed  instrument  Is  suffi- 
ciently supported  as  to  plaintiff  by  testimony  that  it  was  exe- 
cuted by  plaintiff's  son  in  plaintiff's  presence  and  at  his  imme- 
diate parol  direction,  although  no  authority  under  seal  from 
plaintiff  to  his  son  is  shown. 

2.  Plaintiffs  evidence  as  to  the  acts  and  declarations  of  his  agent, 

had  in  the  presence  and  hearing  of  the  defendant,  is  admissible, 
although  the  agent  had  since  died. 

3.  Contracts  under  seal,  executed  by  private  persons,  are  governed  • 

by  sec.  4220,  Stats.  (1898),  permitting  actions  to  be  brought  on 
such  instruments  within  twenty  years  after  the  cause  of  action 
has  accrued. 

4.  As  a  general  rule  sealed  instruments,  including  contracts  of  par- 

ties, regardless  of  their  nature,  provisions,  or  purposes,  are 
specialties  within  the  limitation  statutes. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Laweence  W.  Halsby,  Circuit  Judga  Af- 
firmed. 

This  is  an  action  for  the  recovery  of  a  balance  of  $701.65, 
with  accrued  interest,  alleged  to  be  due  upon  an  express  con- 
tract Prior  to  March  17,  1898,  defendant  was  engaged  in 
business  under  the  firm  name  of  A.  E.  Wiens  &  Co.  On  that 
day  there  was  due  for  rent  to  the  plaintiff  from  the  defend- 
ant the  sum  of  $751.66.  By  a  contract  executed  on  that  day 
defendant  agreed,  beginning  May  Ist  of  that  year,  to  make 
monthly  payments  of  at  least  $50  on  the  amount  due,  in  ad- 
dition to  the  monthly  rent  to  become  due  by  reason  of  the 
lease  of  certain  premises  owned  by  the  plaintiff  and  occupied 
by  the  defendant  Interest  was  to  be  at  the  rate  of  six  per 
cent,  per  annum  from  the  1st  day  of  April,  1897.     The  in- 
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strument  was  signed  and  sealed  by  the  defendant  and  by  the 
plaintiff's  son  in  his  behalf.  This  son  of  the  plaintiff  died 
about  two  years  before  the  trial  of  this  action.  .  No  power  of 
attorney  under  seal  from  plaintiff  to  his  son  was  shown  on 
the  trial.  In  his  answer  the  defendant  alleges  that  the  al- 
leged agreement  set  forth  in  the  complaint  is  not  properly 
executed  as  an  instrument  under  seal  and  that  the  cause  of 
action  accrued  more  than  six  years  before  the  conmiencement 
of  the  action. 

The  action  was  tried  by  the  court,  a  jury  having  been 
waived.  Plaintiff  testified  that  his  son  had  general  powers 
of  attorney  to  execute  the  instrument  in  his  behalf,  that  his 
son  had  executed  this  instrument  in  his  presence  and  at  his 
immediate  direction,  and  that  he  had  conferences  with  the 
defendant  regarding  the  instrument  in  the  presence  of  his 
son.  Defendant  testified  that  these  statements  of  the  plaint- 
iff were  incorrect  to  the  best  of  his  belief.  On  May  8,  1898, 
the  sum  of  $50  was  paid  on  the  contract  The  court  found 
that  the  defendant  executed  the  instrument  under  seal,  and 
that  the  instrument  was  signed  and  sealed  for  the  plaintiff 
by  his  son  in  his  presence  and  under  his  immediate  direction. 
The  court  found  that  the  written  agreement  was  properly 
executed  as  an  instrument  under  seal,  that  the  cause  of  ac- 
tion on  it  was  not  barred  by  the  six-year  limitation  statute, 
and  that  the  defendant  was  indebted  to  the  plaintiff  in  the 
sum  of  $701.65,  with  interest  on  $751.65  from  April  1, 
1897,  to  May  8,  1898,  and  with  interest  on  $701.65  from 
IMay  1,  1898.  Judgment  was  awarded  for  such  sum  and  in- 
terest and  the  costs  of  the  action.  This  is  an  appeal  from 
the  judgment 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Kading  &  Kading. 

Frank  M.  Hoyt,  for  the  respondent 

Stebecker,  J.  The  finding  of  the  trial  court  to  the  effect 
that  the  agreement  of  March  17,  1898,. was  in  fact  executed 
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-and  delivered  by  the  parties  as  a  sealed  instrument  is  chal- 
lenged as  not  supported  by  the  evidence.  The  evidence  on 
the  subject  is  confined  to  the  parties  to  the  action  and  conflicts 
as  to  the  facts  pertaining  to  the  execution  of  the  instrument. 
The  lower  court  having  found  as  above  stated,  its  conclusion 
must  stand  unless  we  can  say  that  the  finding  is  against  the 
-clear  preponderance  of  the  evidence.  Counsel  for  appellant 
frankly  concede  the  rule  to  be  that  if  the  instrument  was 
executed  by  plaintiffs  son  in  plaintiffs  presence  and  at  his 
immediate  parol  direction,  then  the  execution  is  the  act  of 
the  plaintiff  and  the  instrument  has  validity  as  a  properly 
•executed  sealed  instrument. 

We  cannot  say  that  the  evidence  of  plaintiff  is  so  incredi- 
ble that  the  trial  court  was  not  warranted  in  relying  on  it  as 
showing  that  the  instrument  was  in  fact  signed  by  plaintiffs 
-son  in  his  presence  and  at  his  immediate  direction.  It  is 
-contended  that,  when  first  testifying  on  this  point,  plaintiff 
negatived  this  fact  An  examination  of  his  testimony  shows 
that  he  asserted  this  fact  and  qualified  it  by  stating  that  it 
was  not  clearly  in  his  memory;  but  this  he  afterward  fully 
remedied  by  his  statement  that  he  recalled  defendant's  pres- 
-ence  at  his  desk,  that  they  discussed  the  matter,  that  he  made 
a  change  in  the  rate  of  interest  from  seven  to  six  per  cent., 
which  had  been  inserted  theretofore,  and  that  he  directed 
that  the  instrument  be  signed,  as  above  stated.  It  is  also 
noteworthy  that  defendant's  testimony  on  the  subject  is  that 
he  believes  plaintiff's  son  William  appended  the  signature 
below  his,  and  that  to  the  best  of  his  belief  William  was  the 
only  other  person  present.  It  is  obvious  that  the  defendant 
does  not  claim  to  have  positive  recollections  of  this  part  of 
the  transaction.  Upon  this  state  of  the  proof  the  court's 
finding  on  this  issue  must  stand  as  the  fact  of  the  case.  The 
plaintiff's  evidence  was  properly  admissible  in  view  of  his 
testimony  that  defendant  was  in  his  room  and  presence  when 
the  agreement  was  finally  concluded  and  the  instrument  was 
rsigned. 
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It  is  further  contended  tliat  action  on  this  agreement  is 
barred  by  the  six-year  statute  of  limitation.  If  the  writing 
were  a  simple  contract  this  contention  would  apply.  Since^ 
however,  it  is  a  sealed  contract  executed  by  private  persons^ 
we  discover  no  grounds  for  excepting  it  from  the  operation 
of  sec.  4220,  Stats.  (1898),  which  permits  action  to  be 
brought  on  such  instruments  within  twenty  years  after  the 
cause  of  action  has  accrued.  The  general  rule  is  that  sealed 
instruments  are  specialties  within  the  limitation  statute,  and 
that  they  include  contracts  of  parties,  regardless  of  their  na- 
ture, provisions,  and  purposes.  Wood,  Lim.  §  29 ;  Dwinelle^ 
V,  Edey,  102  N.  Y.  423,  7  K  E.  422 ;  Jacobs  v.  Spalding^ 
71  Wis.  177,  36  K  W.  608. 

We  hold  that  this  is  an  action  on  a  promise  contained  in  a. 
sealed  instrument,  and  that  the  court  properly  awarded  judg-^ 
ment  for  the  amoimt  due  thereon. 

By  the  Court, — Judgment  affirmed. 


Davis,  Respondent,  vs.  Davis,  Appellant 

January  9— January  26,  1909, 

Executors  and  administrators:  Ancillary  administration:  Claimsr 
Contingent  claims:  Failure  to  file  claim:  Limitation  of  actions: 
Partnership, 

1.  Sec.  3844,  Stats.  (1898).  providing  that  every  person  having 
a  claim  against  a  deceased  person  proper  to  be  allowed  by  the 
county  court,  who  shall  not,  after  notice  given  as  required  by 
sec.  3840,  exhibit  his  claim  to  the  court  within  the  time  limited 
for  that  purpose,  shall  be  forever  barred  from  recovering  such 
demand,  applies  to  property  and  rights  Involved  In  ancillary 
administration  had  in  a  W^isconsin  court  as  well  as  to  those  In 
domestic  administration;  and  hence  where  plaintiff  had  a  claim 
for  her  husband's  share  in  a  partnership  against  the  estate  of 
the  surviving  partner,  who  died  a  nonresident  and  upon  whose 
estate  ancillary  administration  was  granted  in  Wisconsin,  such 
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claim,  though  unliquidated,  if  not  seasonably  presented  in  the 
ancillary  administration,  cannot  be  the  basis  of  an  action  in 
Wisconsin  courts  against  the  distributee  of  the  surviving  part- 
ner's estate. 
2.  A  contingent  claim  is  one  which  may  never  accrue,  where  the 
liability  depends  upon  some  future  event  which  may  or  may 
not  happen;  and  therefore  the  fact  that  an  accounting  Is  nec- 
essary to  determine  the  amount  due  as  claimant's  share  in  a 
partnership  does  not  make  the  claim  a  contingent  claim  against 
the  estate  of  a  deceased  partner. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Obben  T.  Williams,  Circuit  Judge.     Reversed. 

This  is  an  appeal  from  an  order  overruling  appellant's  de-  , 
murrer  to  the  respondent's  complaint,  which  is  substantiallj 
as  follows: 

That  Celestia  L.  Dcms  is  the  widow  and  sole  heir  of  one 
Melson  J.  Davis,  who  died  intestate  and  without  issue  at  the 
city  of  Milwaukee,  Wisconsin,  January  25,  1895;  that  at 
least  fifteen  years  or  more  hefore  his  death  said  Davis  en- 
tered into  copartnership  with  one  William  H.  Davis,  under 
the  firm  name  and  style  of  Davis  Brothers,  for  the  purpose 
of  buying,  selling,  and  dealing  in  oils  of  various  kinds  at  the 
city  of  Milwaukee,  Wisconsin ;  that,  as  plaintiff  is  informed 
and  believes,  upon  formation  of  said  copartnership  all  the 
capital  therefor  was  contributed  and  furnished  by  said  Mel- 
son J.  Davis,  and  for  some  time  thereafter  said  William  H. 
Davis  was  merely  a  nominal  partner,  but  thereafter  said 
partnership  agreement  was  modified  so  as  to  provide  that 
said  partners  were  to  share  profits  and  losses  equally;  said 
partnership  continued  to  do  business  until  the  25th  of  Jan- 
uary, 1895,  when  it  was  dissolved  by  the  death  of  said  Mel- 
son J.  Davis ;  that,  as  plaintiff  is  informed  and  believes,  dur- 
ing the  continuance  of  said  partnership  and  until  his  death 
said  Melson  J.  Davis  had  the  principal  charge  and  manage- 
ment of  said  business  and  financial  affairs  of  said  partnership 
and  owned  and  controlled  a  much  larger  interest  in  the 
Vol.  137  — 41 


Digitized  by 


Google 


642         SUPEEME  COUET  OF  WISCONSIN.      [Jan. 
Davia  v.  Davis,  137  Wis.  640* 

property  and  assets  of  said  firm  than  William  H.  Davis;  that 
at  the  time  of  the  death  of  Melson  J.  Davis  said  copartner- 
ship was  in  possession  of  a  largo  amount  of  personal  property 
and  considerable  real  estate,  also  accounts  and  choses  in  ac- 
tion, and,  as  plaintiff  is  informed  and  believes,  was  also  then 
indebted  to  various  parties,  and  that  the  assets  of  said  part- 
nership, including  personal  and  real  property,  amounted  in 
all  to  $250,000 ;  that  upon  the  death  of  Melson  J.  Davis  said 
William  H.  Davis  took  charge  and  possession  of  all  partner- 
ship assets  of  said  firm,  and,  while  ostensibly  proceeding  to 
wind  up  the  partnership  affairs,  he  continued  the  business 
\mder  and  by  the  name  of  ITorthwestem  Oil  Company  at 
said  city  of  Milwaukee,  and  did  actually  run  and  operate  said 
business  under  said  name  until  about  1900,  when  he  removed 
all  the  unsold  portion  of  the  stock  of  the  old  firm  and  other 
personal  assets  to  the  city  of  Minneapolis,  Minnesota,  and 
thereafter  continued  said  business  under  the  name  of  North- 
western Star  Oil  Company  until  his  death  April  23,  1903; 
that  on  the  10th  day  of  June,  1895,  plaintiff  was  duly  ap- 
pointed administratrix  of  the  estate  of  said  Melson  J.  Davis, 
deceased,  and  duly  qualified  as  such,  and  on  June  13,  1895, 
letters  of  administration  were  duly  issued  to  her ;  that  such 
proceedings  were  had  in  the  matter  of  the  estate  of  said  Mel- 
f^on  J.  Davis  that  on  0/ctober  1,  1898,  a  judgment  or  final 
decree  was  duly  entered  in  Milwaukee  county  court  whereby 
all  the  estate  of  said  Melson  J.  Davis,  deceased,  both  real 
and  personal,  including  the  interest  in  the  estate  of  said 
Davis  in  said  copartnership  assets,  was  duly  assigned  to  this 
plaintiff  as  his  widow  and  sole  heir;  that  this  plaintiff  ever 
since  the  entry  of  said  decree  has  been  and  now  is  the  owner 
of  and  entitled  to  receive  the  distributive  share  or  proceeds 
of  said  partnership  which  belonged  to  said  Melson  J.  Davis ; 
that  after  the  death  of  William  H.  Davis,  April  23,  1903, 
without  issue  and  unmarried,  upon  petition  of  his  sister,  the 
defendant,  Mary  J.  Davis,  the  coimty  court  of  Hennepin 
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county,  Minnesota,  granted  letters  of  administration  with 
the  will  annexed  upon  the  estate  of  said  William  H.  Davis  to 
Mary  J.  Dasois  on  the  3d  day  of  June,  1903,  who  thereupon 
duly  qualified  as  administratrix  with  the  will  annexed  of  the 
estate  of  said  William  H.  Davis ;  that  in  and  by  said  will  of 
said  William  H.  Davis,  deceased,  defendant^  Mary  J.  Dor 
vis,  was  named  as  sole  legatee  and  devisee,  subject  only  to 
certain  provisions  for  the  support  and  maintenance  of  this 
plaintiff  should  she  in  the  future  be  in  need  of  the  same; 
that  afterwards  such  proceedings  were  had  that  a  judgment 
was  entered  in  said  Hennepin  county  court  whereby  all  the 
estate  of  said  deceased  was  assigned  and  decreed  to  belong 
to  said  Mary  /.  Dams, 

This  plaintiff  alleges  that  the  property,  real  and  personal, 
80  assigned  to  said  Mary  J.  Davis  was  and  is  of  the  cash 
value  of  $250,000  and  upwards;  that  among  the  property 
and  assets  belonging  to  the  estate  of  said  William  H.  Davis, 
deceased,  was  and  is  an  undivided  one-half  interest  in  real 
estate  situate  in  the  coimty  of  Vilas,  Wisconsin,  also  in  the 
city  of  Milwaukee,  Wisconsin ;  that  on  or  about  the  7th  day 
of  May,  1904,  said  Mary  J.  Davis  filed  in  the  county  court  of 
^Milwaukee  county,  Wisconsin,  a  petition  for  ancillary  admin- 
istration with  the  will  annexed  upon  the  estate  of  said  Wil- 
liam H.  Davis,  deceased,  situated  in  the  state  of  Wisconsin ; 
that  such  proceedings  were  had  that  on  the  8th  day  of  June, 
1904,  letters  of  administration  with  the  will  annexed  upon 
the  estate  of  said  William  H.  Davis,  deceased,  were  by  said 
county  court  for  Milwaukee  county  issued  to  one  James  W. 
Bryden,  who  thereupon  qualified  as  such  administrator  and 
entered  upon  his  duties  as  such;  that  on  or  about  the  23d 
day  of  September,  1905,  such  further  proceedings  were  had 
in  said  last-named  matter  that  judgment  was  entered  therein 
in  said  Milwaukee  county  court,  whereby  all  the  estate  of 
said  deceased  situated  in  the  state  of  Wisconsin,  consisting 
of  $73.18  in  money  and  an  undivided  one-half  interest  in 
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the  real  estate  in  Vilas  county  and  city  of  Milwaukee,  were 
assigned  and  decreed  to  belong  absolutely  to  defendant,  Mary 
J.  Davis;  and  this  plaintiff  alleges  that  said  undivided  one- 
half  interest  in  said  real  estate  was  and  is  of  the  value  of 
upwards  of  $10,000;  that  the  personal  assets  in  this  state 
consisted  of  only  the  sum  of  $73.18,  and  were  not  sufficient 
to  pay  the  claim  of  this  plaintiff,  had  it  been  provable  in  said 
county  court  that  said  William  H.  Davis  left  no  heirs  to 
whom  any  of  his  property  descended,  all  of  the  same  having 
been  devised  and  bequeathed  by  said  will  to  said  defendant, 
Mary  J,  Davis;  that  said  William  H.  Davis  during  his  life- 
time failed  and  neglected  to  wind  up  said  partnership  affairs, 
or  turn  the  same  into  money,  or  to  deliver  or  turn  over  to 
this  plaintiff,  as  sole  surviving  heir  of  said  Melson  J.  Davis, 
the  f  uU  portion  of  said  partnership  estate  to  which  plaintiff 
was  and  is  entitled;  that  on  the  contrary  said  William  H. 
Davis  immediately  after  the  death  of  Melson  J.  Davis  con- 
tinued the  business  of  said  firm  until  about  1900  and  then 
removed  to  Minneapolis  and  continued  the  same  until  the 
time  of  his  death,  and  that  the  partnership  matters  of  said 
firm  of  Davis  Brothers  are  still  unsettled ;  that  this  plaintiff 
is  informed  and  believes  that  said  William  H.  Davis  at  the 
time  of  his  death  had  in  his  hands  and  possession  assets  and 
property  belonging  to  said  firm  of  Davis  Brothers  and  unac- 
counted for  to  the  amount  and  value  of  more  than  $100,000, 
more  than  one  half  of  which  belongs  to  and  is  the  property  of 
this  plaintiff,  and  that  she  has  a  contingent  claim  against  the 
estate  of  William  H.  Davis,  deceased,  amounting  to  more 
than  $50,000,  which,  owing  to  the  unsettled  condition  of  said 
partnership  affairs,  has  not  at  any  time  since  the  death  of 
said  William  H.  Davis  become  absolute,  for  which  reason 
plaintiff  was  unable  to  and  did  not  prove  or  file  the  same  in 
either  of  said  county  courts,  and  that  the  pretended  settle- 
ment and  distribution  of  the  estate  of  William  H.  Davis,  de- 
ceased, has  been  coinpleted  and  the  administrators  discharged 
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from  their  trust  and  property  and  assets  of  said  estate  of  the 
value  of  upwards  of  $250,000  turned  over  and  delivered  to 
«aid.  defendant,  Mary  J.  Davis;  that  this  plaintiff  is  in- 
formed and  believes  that  the  share  of  said  Melson  J.  Davis  in 
the  partnership  property  of  said  Davis  Brothers  was  more 
than  one  half  thereof,  and  that  from  the  property  and  assets 
received  by  said  William  H.  Davis  as  such  surviving  partner 
and  unaccounted  for  a  sum  in  excess  of  $50,000  is  due  plaint- 
iff and  chargeable  to  the  estate  of  William  H.  Davis,  de- 
ceased; that  plaintiff  has  been,  and  will  be  in  the  future,  un- 
able with  diligence  to  collect  said  indebtedness,  or  any  part 
thereof,  by  proceedings  either  in  the  coimty  court  of  Henne- 
pin county,  Minnesota,  or  the  county  court  of  Milwaukee 
counly,  Wisconsin,  or  from  the  respective  administrators  ap- 
pointed by  said  courts,  for  the  reason  that  all  the  property 
and  assets  of  said  William  H.  Davis,  deceased,  and  of  said 
firm  of  Davis  Brothers  has  been  assigned  and  turned  over  to 
the  defendant,  Mary  J.  Davis,  and  said  administrators  dis- 
charged from  further  liability. 

Plaintiff  demands  judgment  against  said  defendant: 
(1)  That  under  direction  of  the  court  an  accounting  may  be 
taken  of  all  said  partnership  dealings  between  Melson  J. 
Davis  and  William  H.  Davis  in  their  lifetime,  and  what 
shall  appear  to  be  due  plaintiff  upon  said  accounting  be 
adjudged  to  be  paid  to  her;  (2)  that  said  defendant  be  ad- 
judged to  pay  to  plaintiff  her  due  proportion  of  any  sum 
found  due  in  proportion  to  the  amount  or  value  of  the  assets 
received  by  her  from  the  estate  of  William  H.  Davis  as  the 
just  contribution  which  the  estate  of  said  William  H.  Davis 
ought  in  equity  to  pay,  and  that  the  sum  may  be  adjudged 
to  be  a  lien  upon  the  real  estate,  and  for  such  other  relief  as 
may  be  just  and  equitable,  together  with  costs  and  disburse- 
ments. 

The  defendant  demurred  to  the  plaintiff's  complaint  upon 
the  following  grounds:  (1)  That  the  court  had  no  jurisdic- 


Digitized  by 


Google 


646        SUPREME  COURT  OF  WISCONSIN     [Ja^. 

Davis  V.  Davis,  137  Wis.  640. 

tion  of  the  subject  of  the  action.  (2)  Want  of  facts  suf- 
ficient to  constitute  a  cause  of  action.  (3)  That  the  action 
was  not  commenced  within  the  time  limited  by  law,  refer- 
ring to  sees.  3842,  3844,  3858,  3859,  3860,  3861,  and  4222, 
Stats.  (1898). 

The  cause  was  submitted  for  the  appellant  on  the  briefs 
of  /.  W.  Bass,  attorney,  and  Benjamin  Davenport,  of  coun- 
sel, and  for  the  respondent  on  the  brief  of  George  Sylvester. 

Kbewin,  J.  As  appears  from  the  complaint,  the  re- 
spondent here  seeks  an  accoimting  and  prays  recovery  of  the 
alleged  portion  of  the  estate  of  Melson  J.  Davis  which  was 
not  distributed  or  received  by  her,  but  passed  into  the  pos- 
session of  William  H.  Davis,  and  the  question  arises  whether 
the  complaint  states  a  cause  of  action.  Quite  a  fuU  state- 
ment of  the  complaint  is  set  out  in  the  statement  of  facts 
and  need  not  be  repeated  here.  Both  estates  were  settled 
and  distributed  in  county  court,  the  domiciliary  administra- 
tion on  the  estate  of  William  H.  Davis  being  in  Minnesota 
and  the  ancillary  administration  in  Milwaukee  county,  Wis- 
consin, and  the  residue  assigned  to  the  appellant  The  re* 
spondent  now  in  this  action  claims  an  interest  in  the  estate 
of  William  EL  Davis  which  was  never  accounted  for  by  him, 
but  which  was  received  by  the  respondent,  who  claimed  his 
property  by  devise.  The  general  question  of  laches,  inde- 
pendent of  any  statutory  bar  to  this  action,  is  argued  by  ap- 
pellant's counsel  at  great  length,  and  it  is  insisted  that  the  re- 
spondent is  bound  because  of  her  laches  in  failing  to  pro- 
ceed against  either  of  the  estates  to  enforce  her  claim  during 
the  administration  of  such  estates  and  before  final  distribu- 
tion. We  do  not  regard  it  necessary  to  rest  this  case  upon  any 
general  doctrine  of  laches,  but  rather  upon  our  statutes  and 
ilecisions  thereunder.  Sec.  3840,  Stats.  (1898),  provides 
that  at  the  time  of  granting  letters  testamentary  or  of  admin- 
istration the  county  court  by  order  shall  fix  a  time,  not  less 
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than  six  months  or  more  than  one  year  thereafter,  within 
which  creditors  shall  present  their  claims  for  allowance,  and 
further  provides  for  giving  notice;  and  sec.  3844,  Stats. 
(1898),  provides  lihat  every  person  having  a  claim  against  a 
deceased  person,  proper  to  be  allowed  by  the  court,  who  shall 
not,  after  notice  given  as  required  by  sec.  3840,  exhibit  hia 
claim  to  the  court  within  the  time  limited  for  that  purpose^ 
shall  be  forever  barred  from  recovering  such  demand  or  from 
setting  off  the  same  in  any  action  whatever.  Sec  3840  prO' 
vides  for  the  giving  of  notice,  hearing,  and  adjustment  of 
claims.  So  far  as  appears  from  the  allegations  of  the 
complaint  the  respondent  had  ample  opportunity  to  present 
her  daim  against  the  estate  of  William  H.  Davis  in  the  an- 
cillary administration  in  Wisconsin.  This  court  has  held 
that  the  provisions  of  sec.  3844,  Stats.  (1898),  apply  to  non- 
resident as  well  as  to  resident  creditors,  and  to  property  and 
rights  involved  in  an  ancillary  administration  as  well  as  to 
those  in  a  domiciliary  administration,  at  least  so  far  as  the 
courts  of  this  state  are  concerned,  and  a  creditor  who  faila 
to  present  his  claim  in  an  ancillary  administration  in  this 
state  within  the  time  limited  cannot  maintain  an  action  here 
against  an  heir  of  the  decedent  after  the  time  for  presenting 
claims  has  expired.  Winter  v.  Winter,  101  Wis.  494,  77  N. 
W.  883 ;  Carpenter  v.  Murphey,  57  Wis.  541, 15  K  W.  798 ; 
Austin  V.  Saveland's  Estate,  77  Wis.  108,  45  N.  W.  955 ; 
Field  V.  Estate  of  Mundy,  106  Wis.  383,  82  K  W.  343. 

It  appears  from  the  allegations  of  the  complaint  that  the 
ancillary  administration  was  closed  and  the  property  of  the 
estate  of  William  H.  Davis  distributed  by  final  order  before 
the  commencement  of  this  action,  and  in  the  absence  of  any- 
thing appearing  in  the  complaint  to  the  contrary  it  must  be 
presumed  that  the  time  was  limited  for  creditors  to  present 
their  claims  and  notice  duly  given.  Lannon  v.  HacJcett,  49 
Wis.  261,  5  K  W.  474.  Under  sec.  3838  it  being  the  duty 
of  the  county  court  to  receive,  examine,  and  adjust  all  claims 
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against  the  estates  of  deceased  persons^  the  right  to  bring  an 
action  against  the  executor  or  administrator  is  taken  away, 
unless  the  court  fails  to  fix  a  time  within  which  daims  may 
be  presented  or  to  giye  notice,  and,  if  the  time  was  not  fixed 
and  notice  given  as  provided  by  statute,  it  should  be  made  to 
appear  in  the  complaint,  since  in  such  cases  an  action  can 
only  be  maintained  where  facts  exist  taking  the  case  out  of 
the  general  rule,  namely,  that  the  settlement  of  the  estate 
and  bar  of  the  claim  in  county  court  is  conclusive.  Lannon 
V,  Hackett,  supra;  Bostnnch  v.  Estate  of  Dickson,  65  Wis. 
593,  26  K  W.  549. 

It  is,  however,  insisted  by  counsel  for  respondent  that  suf- 
ficient facts  and  circumstances  are  stated  in  the  complaint  to 
take  the  case  out  of  the  general  rule,  and  this  argument  is 
based  upon  the  idea  that  the  claim  set  forth  in  the  complaint 
is  a  contingent  and  not  an  absolute  claim  and  therefore  was 
not  barred  by  the  administration  proceedings.  In  tie  case 
before  us  we  are  clear  that  the  claim  set  up  in  the  complaint 
is  not  a  contingent  claim.  The  mere  fact  that  an  accounting 
is  necessary  to  determine  the  amount  due  does  not  make  a 
«laim  a  contingent  claim.  A  contingent  claim  is  one  which 
may  never  accrue.  9  Cyc.  73.  A  contingent  claim  is  one 
where  the  liability  depends  upon  some  future  event  which 
may  or  may  not  happen  and  therefore  makes  it  uncertain 
whether  there  ever  will  be  a  liability.  Sargent's  Adm'r  v. 
Adm'r  of  Kimball's  Estate,  37  Vt.  320 ;  Austin  v.  Saveland's 
Estate,  77  Wis.  108,  45  N.  W.  955 ;  Mann  v.  EveHs,  64  Wis. 
372,  25  N.  W.  209 ;  SoxdK  Milwaukee  Go.  v.  Murphy,  112 
Wis.  614,  88  N.  W.  583 ;  Brotvn's  Ex'r  v.  Dunn's  Estate,  75 
Vt  264,  55  Atl.  364.  What  constitutes  a  contingent  claim 
is  very  clearly  stated  in  the  case  of  Sovih  Milwaukee  Co.  v. 
Murphy,  supra,  as  follows : 

"If  a  liability  exists,  but  it  is  uncertain  whether  it  will 
<3ver  be  absolute  in  the  sense  of  being  enforceable,  it  is  con- 
tingent within  the  meaning  of  the  statute.     The  terms  'debt,' 
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*  absolute  debt/  ^liability/  and  'absolute  liability'  are  used 
in  the  authorities  in  a  way  to  confuse  and  lead  to  wrong  de- 
ductions if  one  does  not  keep  in  mind  that  the  essential  ele- 
ment of  a  contingent  claim  is  uncertainly  as  to  whether  it 
Avill  ever  be  enforceable.  True,  so  long  as  a  debt  is  absolute 
it  is  not  contingent,  but  it  is  not  absolute  if  its  enforceability 
is  dependent  upon  a  contingency  that  may  never  happen." 

We  think  it  clear  upon  the  facts  stated  that  the  respond- 
ent's claim  should  have  been  presented  in  the  county  court 
hefore  the  estate  of  William  H.  Davis  was  closed  and  dis- 
tributed. That  court  had  jurisdiction  of  it.  Tryan  v. 
Famsworth,  30  Wis.  577,  581;  Lannon  v.  Hackett,  49  Wis. 
261,  5  K  W.  474;  BcUchelder  v.  Baichelder,  20  Wis.  452; 
Ilawley  v.  Tesch,  72  Wis.  299,  39  N.  W.  483;  Gianella  v. 
Bigelow,  96  Wis.  185,  71  K  W.  111.  Counsel  for  respond- 
ent relies  upon  Logaai  v.  Dixon,  73  Wis.  533,  41  IS.  W.  713 ; 
Blakely  v.  Smock,  96  Wis.  611,  71  N.  W.  1052;  and  Stehn 
V.  Hayssen,  124  Wis.  583,  102  K  W.  1074,  and  the  argu- 
ment is  that  there  are  special  circumstances  which  take  the 
present  case  out  of  the  general  rule.  But  it  being  established 
that  the  claim  is  not  a  contingent  one  and  that  there  is  no 
necessity  of  bringing  in  parties  who  were  hot  before  the 
county  court  at  the  time  of  the  settlement  of  the  estate,  or 
any  other  special  circumstances  set  up  in  the  complaint  which 
would  take  the  case  out  of  the  general  rule,  no  case  is  made 
upon  the  allegations  of  the  complaint 

It  will  be  seen  at  once  by  an  examination  of  the  cases  cited 
by  respondent  that  they  are  not  applicable  here.  In  Logan 
V.  Dixon,  supra,  the  claim  was  a  contingent  claim  and  not 
capable  of  adjustment  until  after  settlement  of  the  estate, 
-SLTid  Blakely  v.  Smock  and  Stehn  v.  Hayssen,  supra,  are  cases 
where  it  was  necessary  to  bring  in  third  parties. 

The  distinction  between  such  cases  and  the  instant  case 
is  pointed  out  by  this  court  in  Gianella  v.  Bigelow,  96  Wis. 
185,  71  N".  W.  111.  None  of  the  difficulties  encountered  in 
the  cases  relied  upon  by  respondent  are  present  here.     The 
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whole  matter  was  between  the  respondent  and  the  estate  of 
William  H.  Davis.  There  are  no  special  circumstances 
shown  in  the  complaint  which  in  any  way  interfered  with 
or  embarrassed  the  presentation,  examination,  and  adjust- 
ment of  the  respondent's  claim,  if  she  had  any,  in  the  county 
court  in  the  ancillary  administration  of  William  H.  Davis's 
estate.  It  follows,  therefore,  that  the  complaint  states  no 
cause  of  action  and  the  court  below  was  in  error  in  overruling 
the  demurrer. 

By  the  Court. — ^The  order  appealed  from^is  reversed,  and 
the  action  remanded  with  directions  to  sustain  the  demurrer 
to  the  complaint 


Habthan  Fubnitueb  Ain)  Cabpbt  Oompaitt,  Appellant^  vs. 
Ebiegeb,  Bespondent 

January  9 — January  26,  1909. 

Bales:  Executory  contracta:  Construction:  Pleading:  Complaint:  De- 
murrer: Remedies  of  seller:  Action  for  purchase  price. 

1.  Where  the  gravamen  of  a  complaint  is  to  recover  the  purchase 

price  of  goods  on  an  executory  contract  of  sale,  and  the  com- 
plaint clearly  states  a  good  cause  of  action  for  that  purpose,  on 
demurrer  no  construction  is  permissible  which  would  make  in- 
cidental provisions  of  the  contract,  plainly  intended  to  secure 
performance  of  the  principal  obligation,  paramount  to  such 
principal  obligation. 

2.  An  executory  contract  for  the  sale  of  household  goods,  which 

authorizes  the  seller  to  apply  partial  payments  as  rent  and,  at 
the  same  time,  retake  and  resell  the  goods  and  refuse  to  ac- 
count for  the  proceeds  of  such  sale  over  and  above  the  balance 
due  upon  the  contract,  even  if  incapable  of  enforcement,  does 
not  prevent  the  collection  of  the  unpaid  purchase  money  by 
an  action  at  law,  where  the  goods  have  not  been  retaken  and 
are  in  the  possession  of  the  purchaser. 

'Appeal,  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  J.  C.  Ludwio,  Circuit  Judge.     Reversed. 
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The  appeal  is  from  an  order  sustaining  a  demnrrer  to  an 
amended  complaint 

For  the  appellant  there  was  a  brief  by  Olicksman  &  Oold, 
and  oral  argument  by  W.  L.  Oold. 

Among  other  references  upon  the  part  of  the  appellant 
were  the  following:  Willes  v.  Smith,  77  Wis.  81,  45  K  W. 
666;  Manson  v.  Dayton,  153  Fed.  258;  Eervey  v.  Rhode 
Island  L.  Works,  93  U.  S.  664;  J.  I.  Case  T.  M.  Co.  v.  FoJr 
ger,  136  Wis.  468,  117  K  W.  944. 

For  the  respondent  there  was  a  brief  by  H.  V.  Kam^  and 
F,  n,  Gitgel,  and  oral  argument  by  Mr.  Kane. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  Green  Bay  &  M.  C.  Co.  v.  Eemett,  55 
Wis.  96, 12  K  W.  382 ;  9  Cyc.  590,  591 ;  Jacohs  v.  Spaldvng, 
71  Wis.  177,  36  K  W.  608;  Weidner  v.  Standard  L.  &  A. 
Ins.  Co.  130  Wis.  10,  110  K  W.  246;  Eery  ford  v.  Davis/ 
102  U.  S.  235 ;  HarJcness  v.  Russell,  118  TJ.  S.  663,  7  Sup. 
Ct.  51 ;  Levis  v.  Black  River  Imp,  Co.  105  Wis.  391,  81  K 
W.  669 ;  Carberry  v.  German  Ins.  Co.  51  Wis.  605,  8  N.  W. 
406;  sec.  2684,  Stats.  (1898). 

Timlin,  J.  The  amended  complaint  sets  forth  two  sep- 
arate causes  of  action.  An  order  was  made  striking  out  tha 
second  cause  of  action.  This  order  is  not  appealed  from  and 
is  not  before  this  court  for  review.  It  is  argued  that  the  de- 
murrer applied  to  both  causes  of  action  and  that  the  order 
sustaining  the  demurrer,  which  is  of  even  date  with  the  order 
striking  out  the  second  cause  of  action,  must  be  considered  as 
sustaining  the  demurrer  to  both  causes  of  action.  We  find 
it  unnecessary  to  determine  this,  and  shall  consider  the  order 
sustaining  the  demurrer  as  applicable  to  the  first  cause  of 
action  not  stricken  out.  That  cause  of  action  avers  the  cor- 
porate existence  of  the  plaintiff  and  "that  on  or  about  the 
11th  day  of  September,  A.  D.  1906,  at  the  said  city,  this 
plaintiff  delivered  from  its  stock  of  furniture  to  the  said  de- 
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f  endant,  at  his  special  instance  and  request,  the  articlefl  of 
furniture  and  the  goods  and  chattels  described  in  the  annexed 
writing,  which  is  hereby  referred  to,  made  a  part  hereof,  and 
marked  ^Exhibit  A,'  and  that  on  or  about  the  said  11th  day 
of  September,  A,  D.  1906,  said  defendant  Sol.  Krieger 
signed  said  writing  and  delivered  the  same  to  this  plaintiff," 
€tc.  It  is  also  averred  that  the  goods  and  chattels  in  ques- 
tion are  now,  and  have  been  since  the  last-mentioned  date,  in 
the  possession  of  the  defendant,  and  that  the  defendant  has 
failed  and  neglected,  after  request,  to  pay  the  sum  of  $332.65, 
except  the  sum  of  $133  which  has  been  paid,  and  also  failed, 
neglected,  and  refused  to  pay  the  siun  of  $18  which  became 
•due  on  the  11th  day  of  February,  A.  D.  1907,  and  failed  to 
pay  such  subsequent  monthly  instalment  of  $18,  and  that  the 
plaintiff  elected  to  declare  the  whole  unpaid  balance  due,  and 
that  said  balance  or  remainder  did  thereupon  become  due 
and  payable  before  the  commencement  of  the  action. 

The  contract,  which  is  made  a  part  of  the  complaint,  so  far 
as  material  here,  is  as  follows : 

"Know  all  men  by  these  presents  that  Sol.  Krieger  of  the 
city  of  Milwaukee,  county  of  Milwaukee,  and  state  of  Wis- 
consin, hereinafter  called  the  party  of  the  first  part,  has  re- 
ceived of  Hartman  Furniture  &  Carpet  Company,  a  corpora- 
tion of  Milwaukee,  Wisconsin,  hereinafter  called  the  party 
of  the  second  part,  the  following  described  goods  and  chat- 
tels [goods  described],  delivered  to  the  party  of  the  first 
part  under  a  bargain  for  the  sale  thereof  and  for  which  the 
party  of  the  first  part  promises  to  pay  at  the  oflSce  of  said 
Hartman  Ftemiture  &  Carpet  Company,  the  party  of  the 
second  part,  in  said  city  of  Milwaukee,  Wisconsin,  $332.65 
when  the  same  shall  become  due  and  payable,  as  follows, 
viz. :  $75  at  the  signing  of  this  instrument,  $ on  de- 
livery, and  the  balance  of  $257.65  in  payments  of  $18  pay- 
able on  the  11th  day  of  each  month  until  the  whole  amoimt 
is  fully  paid ;  it  being  understood  and  agreed  that  all  pay- 
ments made  as  above  provided  or  otherwise,  by  said  first 
party  to  said  second  party,  shall  be  first  applied  to  payment 
of  goods  purchased  subsequent  to  date  hereof,  if  any,  imdor 
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the  same  ledger  nutaber,  and  until  such  subsequent  purchases 
shall  be  fully  paid  for,  and  if  there  be  no  such  subsequent  pur- 
chases, or  if  the  same  be  fully  paid,  then  aU  such  payments 
to  be  applied  as  herein  provided.  •  .  .  And  it  is  expressly 
undeimtood  that  the  said  second  party  neither  parts  with, 
neither  does  the  party  of  the  first  part  acquire,  any  title  to 
said  property  whatever  until  the  said  and  above-mentioned 
amount  is  paid  in  full.  And  it  is  agreed  that  the  party  of 
the  first  part  shall  forfeit  whatever  sum  is  paid  on  the  above 
amount  and  the  same  shall  be  applied  as  rent  for  the  use  of 
the  above-described  goods  unless  the  full  amount  is  paid  ac- 
cording to  the  terms  thereof  and  this  agreement  fully  com- 
plied with  by  the  party  of  the  first  pari" 

Further  provisions  forbidding  the  removal  of  property 
from  the  present  residence  of  the  party  of  the  first  part;  for- 
bidding the  sale,  assignment,  mortgage,  or  disposal  of  the 
property  by  the  latter  without  written  consent;  an  agreement 
for  the  latter  to  insure,  and  keep  insured,  against  loss  by 
fire — ^loss,  if  any,  payable  to  the  party  of  the  second  part; 
authority  to  the  party  of  the  second  part  in  default  of  this 
to  procure  insurance;  and  a  provision  that  in  case  of  default 
in  the  payment  of  the  above-named  sums,  or  any  part  thereof, 
or  in  case  of  default  in  any  conditions  of  the  agreement,  or 
in  case  the  party  of  the  second  part  should  feel  itself  inse- 
cure or  unsafe,  etc.,  the  whole  amount  still  unpaid  should 
at  once  become  due  and  payable, — cover  all  features  of  this 
contract  proper  to  be  considered  in  determining  whether  or 
not  the  first  count  in  the  complaint  states  a  good  cause  of 
action. 

The  case  is  presented  as  if  the  contract  in  question  must  be 
either  a  conditional  sale  or  a  lease  of  the  chattels.  This 
view  is  too  narrow.  Contracts  admit  of  infinite  variety,  and 
they  are  all  valid  except  where  lacking  a  consideration,  lack- 
ing parties  or  capacity,  lacking  mutual  assent,  or  contrary  to 
rules  of  law  or  subversive  of  public  morals.  The  question 
here  is  rather  upon  the  construction  than  upon  the  validity 
of  the  agreement.     The  contract  in  question  contains  all  the 
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elements  of  an  executory  contract  of  sale.  There  is  the 
agreement  to  pay  the  purchase  money  upon  one  hand,  and 
the  agreement  to  sell  and  transfer  the  title  upon  such  pay- 
ment on  the  other  hand.  This  is  the  controlling  or  domi- 
nant feature  of  the  contract.  Added  to  this  are  several  sub- 
ordinate provisions :  (1)  Delivery  to  the  purchaser  shall  take 
place  at  once  and  prior  to  the  completion  of  payment; 
(2)  title  to  the  goods  sold  shall,  notwithstanding  the  delivery, 
remain  in  the  seller  until  payment  is  completed;  (3)  if  the 
purchaser  fail  to  complete  his  payments,  the  seller  to  have  the 
right  to  retake  the  goods,  giving  the  purchaser  no  credit 
thereon  for  partial  payments  made,  but  treating  these  pay- 
ments as  rent  for  the  use  of  the  goods;  (4)  if  the  buyer  pur- 
chase other  goods  from  the  same  seller,  the  partial  paym^its 
provided  for  are  to  be  applied  first  on  the  other  goods  so  pur- 
chased. 

This  case  does  not  involve  any  question  of  the  validity  or 
enforceability  of  the  provision  forfeiting  or  applying  as  rent 
the  partial  payments,  and  upon  this  question  we  express  no 
opinion.  If  either  does  it  involve  any  question  with  reference 
to  the  validity  or  enforceability  of  the  provision  requiring 
the  partial  payments  to  be  applied  on  the  later  purchases, 
and  upon  this  we  express  no  opinion.  But,  whether  enforce- 
able or  not,  the  presence  of  these  stipulations  in  the  contract 
in  no  wise  deprives  it  of  its  character  of  a  contract  of  sale. 
The  gravamen  of  the  complaint  is  to  recover  the  purchase 
price  of  goods  on  a  contract  of  sale,  and  the  complaint  clearly 
states  a  good  cause  of  action  for  that  purpose.  ITo  construc- 
tion of  this  contract  which  would  make  the  provision  for  re- 
taking the  goods,  or  the  provision  for  forfeiture  of  partial 
payments,  or  the  provision  for  applying  in  the  contingency 
mentioned  these  partial  payments  as  rent^  override  or  control 
the  dominant  features  of  sale  and  promise  to  pay,  would  be 
permissible.  This  would  be  to  make  the  incidental  provi- 
sions, plainly  intended  to  secure  performance  of  the  principal 
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obligation,  paramount  to  such  principal  obligation.  It  may 
be  that  the  plaintiff  could  not  apply  the  partial  payments 
as  rent  and  at  the  same  time  retake  and  resell  the  goods  and 
refuse  to  accoimt  for  the  proceeds  of  such  sale  over  and 
nbove  the  balance  due  upon  the  contract  of  sale.  But  inability 
of  the  plaintiff  to  do  this,  if  it  be  granted,  in  no  way  militates 
against  its  right  to  collect  the  remainder  of  purchase  money 
unpaid  by  action  at  law  upon  contract  when  the  goods  have 
not  been  retaken  but  are  in  the  possession  of  the  defendant. 

By  the  Court. — ^The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  directions  to  overrule  the  de- 
murrer and  for  further  proceedings  according  to  law. 


Dillon,  Plaintiff  in  error,  vs.  The  Statb,  Defendant  in 

error. 

January  0— January  26,  19D9, 

Criminal  law  and  practice:  Homicide:  Stat&a  duty  to  call  eyewit- 
ness: Discretion:  Instructions  to  jury:  Manslaughter:  ''Heat  of 
passion:"  "Odscurement  of  reason.^*  "Deliherate:"  "Premedi- 
tated:" Self-defense:  Degree  of  offense:  Consideration  of  i?ari- 
ous  degrees:  Prejudicial  error. 

1.  Whether  or  not  in  a  criminal  prosecution  for  homicide  it  is 

proper  to  require  the  state  to  call  an  eye-witness,  a  point  not 
decided.  It  is  within  the  discretion  of  the  trial  court  to  refuse 
a  request  in  that  hehalf  and  such  refusal  will  not  be  held  er- 
roneous unless  there  is  an  abuse. 

2.  In  a  criminal  prosecution  for  homicide,  to  justify  the  giving  of 

instructions  on  the  law  of  manslaughter  in  the  first  degree  it 
should  appear  from  the  evidence  (1)  that  the  killing  was  done 
without  design  to  effect  death;  (2)  that  it  was  done  by  the  act, 
procurement,  or  culpable  negligence  of  the  defendant;  and 
(3)  that  it  was  done  while  defendant  was  engaged  in  the  per- 
petration of  a  crime  or  misdemeanor  not  amounting  to  a  felony 
or  while  he  was  attempting  to  commit  such  crime.  Hence  It 
is  not  error  to  refuse  instructions  on  that  subject,  where  the 
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evidence  tended  to  show  an  assault  or  an  assault  and  battery 
by  defendant  upon  the  deceased,  but  which  had  become  a  com- 
pleted act  before  the  homicide. 
8.  In  a  criminal  prosecution  for  homicide  It  is  not  error  to  refuse- 
to  give  as  part  of  the  definition  of  "heat  of  passion"  a  state- 
ment that  heat  of  passion  does  not  contemplate  such  overpower- 
ing disturbance  as  to  destroy  volition,  the  reasoning  faculty, 
even  temporarily,  where  "heat  of  passion"  was  completely  de- 
fined in  the  charge,  since,  although  the  omitted  statement  might 
properly  be  given,  it  is  merely  Illustrative. 

4.  As  a  definition  of  "heat  of  passion"  the  term  "obscurement  of 

reason"  is  not  synonymous  with  the  term  "dethronement  of 
reason." 

5.  In  a  criminal  prosecution  for  homicide  an  Instruction  that  "heat 

of  passion"  means  such  passion  as  amounts  to  temporary  ob- 
scurement  of  reason  and  renders  the  slayer  incapable  of  form- 
ing a  premeditated  design  to  kill.  Is  not  prejudicially  erroneous, 
where  the  term  has  been  otherwise  fully  defined  In  the  charge. 

6.  In  a  criminal  prosecution  for  homicide  the  words  "deliberate" 

and  "premeditated"  may  be  used  interchangeably  in  an  instruc- 
tion defining  heat  of  passion. 

7.  Generally,  In  .attempting  to  follow  the  statutory  definition  of  a 

degree  of  homicide  In  instructions  to  the  jury,  the  words  of  the 
statute  should  be  given  as  they  are  found,  with  such  explana- 
tion as  is  necessary  to  direct  the  jurors  by  way  of  defining  the 
terms  employed  in  the  statute. 

8.  In  a  criminal  prosecution  for  homicide  an  Instruction  that.  If  the 

homicide  occurred  while  the  accused  was  In  the  heat  of  passion 
rendering  him  incapable  of  forming  a  "deliberate,"  "premedi- 
tated" design  to  kill,  he  should  be  convicted  of  manslaughter  in 
the  third  degree,  is  not  erroneous,  although  neither  of  the 
quoted  words  appears  in  the  statute  defining  that  degree. 

9.  In  a  criminal  prosecution  for  homicide  It  Is  not  prejudicial  error 

to  give  or  refuse  instructions  on  self-defense,  where  there  is  no 
evidence  tending  to  establish  justifiable  homicide  and  the  ac- 
cused disclaimed  killing  the  deceased  In  self-defense. 

10.  It  is  unnecessary  to  instruct  the  jury  as  to  any  degree  of  murder 

or  manslaughter  concerning  which  there  Is  not  sufliclent  evi- 
dence to  warrant  conviction. 

11.  In  a  trial  for  homicide  it  Is  proper  to  instruct  the  jury  that  con- 

sideration by  the  jury  of  a  lower  grade  of  offense  would  depend 
ton  its  failure  to  convict  of  a  higher  grade,  and  that  the  jury 
need  not  consider  a  lower  grade  If  it  found  accused  guilty  of  a 
higher  one. 

12.  An  instruction  that  the  jury  might  not  convict  of  a  criminal  of- 
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fense  unless  upon  all  the  evidence,  or  want  of  evidence,  the  ac- 
cused's guilt  is  established  beyond  a  reasonable  doubt.  Is  error» 
unless  cured  in  other  portions  of  the  charge. 
13.  The  rule  that  an  erroneous  instruction  is  not  cured,  nor  the  pre- 
sumption of  prejudice  thereby  overcome,  by  a  correct  statement 
of  the  law  on  the  same  subject  elsewhere  in  the  charge,  is  sub- 
ject to  the  qualification  that  prejudicial  error  does  not  follow 
where  it  is  evident  that  no  harm  resulted  from  the  erroneous 
Instruction. 

Erkor  to  review  a  judgment  of  the  circuit  court  for  Ra- 
cine county :  E.  B.  Belden,  Circuit  Judge.     Affirmed. 

The  plaintiff  in  error  (hereinafter  called  the  defendant) 
was  convicted  of  the  crime  of  murder  in  the  second  degree  in 
the  circuit  court  for  Racine  county  in  November,  1907,  and 
was  sentenced  to  imprisonment  in  the  state  prison  at  Waupun 
for  the  term  of  seventeen  years,  pursuant  to  the  judgment 
of  conviction.  To  review  such  judgment  he  brings  the  case 
to  this  court  on  a  writ  of  error  and  makes  the  following  as- 
signments of  error : 

(1)  The  refusal  of  the  state  to  call  the  eye-witness  Hans 
Gibson  to  the  stand  before  resting  its  case.  (2)  In  submit- 
ting to  the  jury  the  question  of  defendant's  guilt  of  murder 
in  the  second  degree.  (3)  In  refusing  to  submit  to  the  jury 
the  question  of  defendant's  guilt  or  innocence  of  manslaugh- 
ter in  the  first  degree.  (4)  In  refusing  to  submit  to  the 
jury  the  instructions  requested  upon  "heat  of  passion,"  "rea- 
sonable doubt,"  and  "duty  to  retreat."  (5)  In  charging 
the  jury  in  reference  to  "heat  of  passion,"  "reasonable 
doubt,"  and  "duty  to  retreat."  (6)  In  so  submitting  the  case 
to  the  jury  as  to  reqtiire  it  to  first  pass  upon  the  guilt  or  in- 
nocence of  the  defendant  as  to  murder  in  the  first  degree,  and 
in  excluding  from  its  consideration  the  lesser  degrees  of 
homicide  until  in  each  instance  it  had  determined  the  inno- 
cence of  the  defendant  as  to  all  higher  degrees  of  offense. 
(7)  In  repeating  and  reiterating  all  higher  degrees  of  the 
offense  of  felonious  killing  when  submitting  the  lower  degrees 
^OL.  137  — 42 


Digitized  by 


Google 


658         SUPREME  COUET  OF  WISCONSIN.      [Jai^. 
Dillon  V.  State,  137  Wia.  656. 

of  such  offense.  (8)  In  saying  to  the  jury  that  it  was  its 
duty  to  base  its  verdict  as  to  affirmative  matters  upon  the 
evidence  or  want  of  evidence  in  the  case. 

The  evidence,  in  so  far  as  it  is  material  to  the  considera- 
tion of  the  errors  assigned,  will  be  found  in  the  opinion. 

The  cause  was  submitted  for  the  plaintiff  in  error  on  the 
brief  of  Thomas  M.  Kearney  and  Mortimer  E.  Walker,  and 
for  the  defendant  in  error  on  that  of  the  Attorney  General, 
J.  E.  Messerschmidt,  assistant  attorney  general,  and  Fvlton 
Thompson,  district  attorney. 

Barnes,  J.  1.  The  defendant  contends  that  the  court, 
upon  his  request,  should  have  directed  the  district  attorney 
to  call  and  examine  one  Hans  Gibson,  an  eye-witness  to  the 
transaction ;  failing  in  this,  that  the  court  should  have  called 
said  Gibson  to  the  stand,  to  the  end  that  the  jury  might  have 
the  benefit,  of  the  evidence  of  all^the  eye-witnesses  to  the 
homicide  before  the  state  rested  its  case.  The  denial  of  the 
requests  made  to  this  end  is  assigned  as  error. 

The  rule  requiring  the  state  to  call  eye-witnesses  in  a  homi- 
cide case  became  well  established  in  the  English  system  of 
jurisprudence  at  a  time  when  a  defendant  himself  was  denied 
the  right  to  testify  or  to  call  witnesses  in  his"  own  behalf,  and 
when  he  was  even  denied  the  right  of  counsel.  The  rule  no 
doubt  was  adopted  to  mitigate  the  rigor  and  harshness  of  the 
situation  in  which  an  individual,  bound  to  defend  himself  in 
a  case  involving  capital  punishment,  was  placed  by  the  Eng- 
lish system  of  jurisprudence  as  it  was.  While  the  reason  for 
the  rule  has  ceased  to  exist,  some  courts  still  adhere  to  the 
ancient  doctrine.  People  v.  Deilz,  86  Mich.  419,  49  N.  W. 
296;  Territory  v.  Hamna,  5  Mont  248,  5  Pac.  252.  The 
question  is  a  new  one  in  this  state,  and  it  is  important  in  the 
administration  of  criminal  law.  To  adopt  it  is  to  require  the 
state  to  caU  a  witness  to  establish  its  case  whom  the  prosecut- 
ing attorney  may  believe  is  dishonest,  or  has  been  corrupted, 
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and  is  willing  to  commit  perjury  to  aid  the  accused,  either 
from  motives  of  friendship,  interest,  or  relationship.  The 
pursuit  of  such  a  course  might  often  place  the  state  at  an  un- 
fair disadvantage  and  preclude  it  from  showing  many  things 
that  might  fairly  discredit  such  a  witness.  The  defendant 
has  a  right  to  secure  the  testimony  of  such  a  witness  if  he  de- 
sires, and,  this  being  true,  it  would  not  seem  that  he  is  de- 
prived of  any  right  essential  to  his  making  a  complete  de- 
fense by  reason  of  the  failure  of  the  state  to  call  the  witness. 
It  is  true  that  it  is  often  an  advantage  to  have  the  right  of 
cross  rather  than  direct  examination.  It  may  also  be  advan- 
tageous to  prevent  the  cross-examination  of  a  witness  by  the 
opposite  party,  and,  in  the  ordinary  action,  the  party  who 
calls  a  witness  vouches  for  his  probity  to  a  certain  extent 
But,  while  it  may  be  a  tactical  advantage  to  the  defendant  to 
require  the  state  to  call  a  hostile  witness  whom  the  law  offi- 
cers believe  may  not  tell  the  truth,  it  by  no  means  follows 
that  it  is  an  advantage  to  which  the  defendant  is  legally  en- 
titled. Prosecutions  in  criminal  cases  should  be  carried  on 
without  malice  and  without  desire  or  intent  on  the  part  of 
the  prosecution  to  secure  a  conviction  where  the  evidence  does 
not  warrant  it  On  the  other  hand,  it  would  seem  to  be  pro- 
ceeding beyond  the  bounds  of  reason  or  of  justice  to  require 
the  state  in  all  instances  to  call  all  eye-witnesses  to  the  com- 
mission of  an  alleged  crime.  The  weight  of  authority  in 
this  country  is  certainly  against  the  contention  of  the  defend- 
ant State  V.  Eaton,  75  Mo.  586,  594;  State  v.  McAfee,  148 
Mo.  370,  50  S.  W.  82 ;  State  v.  Barrett,  33  Oreg.  194,  54 
Pac.  807;  Ross  v.  State,  8  Wyo.  351,  57  Pac.  924;  Keller  v. 
State,  123  Ind.  110,  23  K  E.  1138;  Reyons  v.  State,  33 
Tex.  Crim.  143,  25  S.  W.  786,  47  Am.  St  Eep.  25;  State 
V.  Baxter,  82  IT.  C.  602 ;  Hill  v.  Comm.  88  Va.  633, 14  S.  E. 
330;  State  v.  Morgan,  35  W.  Va.  260,  13  S.  E.  385;  State 
V,  Payne,  10  Wash.  545,  39  Pac.  157 ;  State  i\  Hudson,  110 
Iowa,  063,  80  X.  W.  232 ;  Comm.  v.  Haskell,  140  Mass.  128, 
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2  K  E.  773;  12  Cyc.  550,  and  cases  cited  under  note  18; 
14  Cent.  Dig.  Cbiminal  Law,  §  1570. 

It  is  held  in  some  jurisdictions  that  the  right  of  the  state 
to  refuse  to  call  an  eye-witness  in  a  criminal  case  is  not  arbi- 
trary, but  is  subject  to  judicial  discretion.  Carlisle  v.  State, 
73  Miss.  387,  19  South.  207;  U.S.  v.  Bennett,  17  Blatchf. 
357,  Fed.  Cas.  No.  14,572;  People  v.  Robertson,  67  Cal. 
046,  8  Pac.  600 ;  14  Cyc.  549.  While  we  do  not  decide  that 
in  no  case  is  it  proper  to  require  the  state  to  call  an  eye-wit- 
ness, we  do  hold  that  it  is  within  the  discretion  of  the  trial 
court  to  refuse  such  a  request,  and  that  such  ruling  will  not 
be  held  erroneous  unless  there  is  an  abuse  of  such  discretion, 
and  that  this  case  does  not  disclose  any  abuse  of  the  discre- 
tion of  the  trial  court  in  this  regard.  We  do  not  think  the 
claim  here  made,  that  Gibson  was  the  only  eye-witness  to  the 
entire  transaction  that  led  up  to  the  homicide,  was  sufficient 
to  render  it  obligatory  upon  the  state  to  call  him,  in  view  of 
the  relations  existing  between  him  and  the  defendant  and 
the  apparently  conflicting  statements  made  by  him  in  ref- 
erence to  the  occurrence. 

2,  It  is  next  contended  that  the  evidence  did  not  warrant 
a  conviction  for  murder  in  the  second  degree,  and  that  this 
degree  of  homicide  should  not  have  been  submitted  to  the 
jury  for  consideration.  'No  useful  purpose  would  be  served 
by  stating  the  evidence  justifying  the  submission  of  this  de- 
gree of  homicide.  Under  the  decisions  of  this  court  in  the 
cases  of  Odette  v.  State,  90  Wis.  258,  62  N.  W.  1054;  Flynn 
V.  State,  97  Wis.  44,  72  N.  W.  373 ;  and  Johnson  v.  State, 
129  Wis.  146,  108  N.  W.  55,  the  court  was  clearly  right  in 
its  submission  of  murder  in  the  second  degree. 

3.  The  defendant  requested  the  court  to  submit  man- 
slaughter in  the  first  degree,  requesting  a  charge  thereon  in 
the  language  of  sec.  4346,  Stats.  (1898),  which  request  was 
refused.  In  order  to  justify  such  charge  it  should  appear 
from  the  evidence  (1)  that  the  killing  was  done  without  de- 
sign to  effect  death;  (2)  that  it  was  done  by  the  act,  pro- 
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curement,  or  culpable  negligence  of  the  defendant;  and 
(3)  that  it  was  done  while  defendant  was  engaged  in  the 
perpetration  of  a  crime  or  misdemeanor  not  amounting  to  a 
felony  or  while  he  was  attempting  to  commit  such  crime. 
There  was  testimony  tending  to  show  that  the  killing  was 
done  without  design  to  effect  death,  and  the  evidence  is 
practically  undisputed  that  the  killing  was  done  by  the  de- 
fendant If  there  was  any  credible  evidence  in  the  case 
sufficient  to  support  a  conviction  and  tending  to  show  that 
the  killing  was  done  while  the  defendant  was  engaged  either 
in  perpetrating  or  in  attempting  to  perpetrate  a  crime  or 
misdemeanor  not  amounting  to  a  felony,  the  charge  re- 
quested should  have  been  given.  Montgomery  v.  State,  128 
Wis.  183,  197,  107  K  W.  14;  Duthey  v.  State,  131  Wis. 
178,  182,  111  K  W.  222,  and  cases  cited;  Terrill  v.  State, 
1)5  Wis.  276,  70  K  W.  356.  The  evidence  in  this  case  fails 
to  show  that  the  killing  was  done  while  defendant  was  en- 
gaged in  the  perpetration  of  a  crime  or  misdemeanor  not 
amounting  to  a  felony,  or  in  an  attempt  to  perpetrate  such 
crime  or  misdemeanor,  and,  this  being  true,  it  was  not  error 
to  refuse  to  charge  as  requested.  Fertig  v.  Stale,  100  Wis. 
301,  75  N.  W.  960;  Monigomery  v.  State,  128  Wis.  183, 
197,  107  N".  W.  14.  There  is  some  testimony  tending  to 
show  that,  a  short  time  before  the  shot  was  fired  which  re- 
sulted fatally,  the  defendant  kicked,  or  kicked  at,  the  de- 
ceased, under  such  circumstances  as  might  render  him  guilty 
of  either  an  assault  or  assault  and  battery.  There  is  no  tes- 
timony which  has  even  a  tendency  to  show  that  the  killing 
was  done  while  the  defendant  was  engaged  in  the  perpetra- 
tion of  such  assault.  The  testimony  of  the  witnesses  is  not 
in  harmony  as  to  the  length  of  time  that  elapsed  between 
such  assault  and  the  shooting.  The  sworn  testimony  given 
on  the  trial  is  to  the  effect  that  after  such  assault  took  place 
the  deceased  retreated  to  the  door  of  the  saloon,  and  either 
went  out  or  went  partially  out,  the  defendant  following  him 
up,  for  the  purpose,  he  says,  of  closing  the  door.  The  de- 
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ceased  pushed  the  door  open,  and,  according  to  some  of  the 
witnesses,  kicked  the  defendant^  whereupon  the  defendant 
shot  hinu  Under  this  testimony  the  defendant  was  doing 
what  he  had  a  perfect  right  to  do,  in  closing  the  door  of  his 
place  of  business,  and  he  was  not  engaged  in  the  perpetration 
of  any  misdemeanor  or  crime  below  the  grade  of  a  felony 
when  the  revolver  was  discharged.  The  evidence  that  comes 
closest  to  connecting  the  assault  with  the  shooting  is  the  anie 
mortem  statement  of  the  deceased,  offered  upon  the  trial,  but 
we  think  a  fair  construction  of  this  testimony  does  not  lead 
to  the  conclusion  that  the  killing  was  done  while  the  defend- 
ant was  perpetrating  a  crime  less  than  a  felony,  but  that  the 
assault  referred  to  was  a  completed  act  before  the  pistol  was 
discharged. 

4.  Error  is  assigned  upon  the  charge  of  the  court  in  ref- 
erence to  **heat,of  passion,"  and  upon  the  refusal  of  the  court 
to  charge  as  requested  by  the  defendant  The  court  charged 
the  jury  as  follows: 

"The  term  'heat  of  passion,'  as  used  in  this  section  and  in 
these  instructions,  means  such  passion  as  amounts  to  tempo- 
rary obscurement  of  reason,  and  renders  the  slayer  incapable 
of  forming  a  premeditated  design  to  kill.  The  heat  of  passion 
which  will  reduce  what  would  otherwise  be  murder  to  man- 
slaughter in  the  third  degree  is  such  mental  disturbance, 
caused  by  reasonable,  adequate  provocation,  as  would  ordi- 
narily so  overcome  and  dominate  or  suspend  the  exercise  of 
the  judgment  of  an  ordinary  man  as  to  render  his  mind  for 
the  time  being  deaf  to  the  voice  of  reason ;  make  him  inca- 
pable of  forming  and  executing  that  distinct  intent  to  take 
human  life  essential  to  murder  in  the  first  degree;  and  to 
cause  him,  uncontrollably,  to  act  from  impelling  force  of  tlie 
disturbing  cause  rather  than  from  any  real  wickedness  of 
heart  or  cruelty  or  recklessness  of  disposition." 

Excluding  the  first  sentence  of  the  charge,  the  remaining 
portion  of  it  is  taken  verbatim  from  the  definition  of  **heat 
of  passion"  in  Johnson  v.  State,  129  Wis.  146^  160,  108  K 
W.  55,  59.  In  the  Johnson  Case  the  court  said,  in  addition 
to  the  language  quoted,  that  "such  heat  of  passion  does  not 
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contemplate  such  overpowering  disturbance  as  to  destroy  vo- 
lition, the  reasoning  faculty,  even  temporarily." 

It  is  urged  that  the  court  erred  in  refusing  to  give  as  part 
of  his  definition  of  'Tieat  of  passion"  the  sentence  last  quoted, 
and  also  in  instructing  the  jury  that  the  term  meant  "such 
passion  as  amounts  to  temporary  obscurement  of  reason," 
which  rendered  the  slayer  "incapable  of  forming  a  premedi- 
tated design  to  kill."  Referring  to  the  omission  from  the  in- 
struction given  of  the  sentence  foimd  in  the  Johnson  Case, 
we  do  not  think  it  is  any  part  of  the  definition  of  heat  of  pas- 
sion in  that  case.  It  is  a  statement  intended  to  be  illus- 
trative merely,  and  one  that  might  very  properly  have  been 
given,  but  one  which  we  do  not  think  it  was  error  to  refuse. 
The  affirmative  definition  of  heat  of  passion  was  given  in  its 
entirety.  There  are  many  things  that  heat  of  passion  does 
not  contemplate,  and  the  statement  that  "heat  of  passion,'* 
as  used  in  the  statute,  "does  not  contemplate  such  overpower- 
ing disturbance  as  to  destroy  volition,  the  reasoning  f  acuity, 
even  temporarily,"  really  adds  nothing  to  the  definition. 

The  charge  of  the  court  to  the  effect  that  "the  term  'heat 
of  passion,'  as  used  in  this  section  and  in  these  instructions, 
means  such  passion  as  amounts  to  temporary  obscurement  of 
reason,  and  renders  the  slayer  incapable  of  forming  a  pre- 
meditated design  to  kill,"  was  perhaps  superfluous,  as  the 
term  was  otherwise  fully  defined  in  the  charge.  The  term 
"obscurement  of  reason"  is  not  synonymous  with  the  term 
"dethronement  of  reason,"  which  has  been  held  to  consti- 
tute an  incorrect  definition  of  "heat  of  passion."  Johnson 
V.  State,  129  Wis.  146,  163,  108  ]S\  W.  55,  61;  Dutliey  v. 
State,  131  Wis.  178,  111  N.  W.  222.  The  word  "obscure'^ 
means  not  clear,  full,  or  distinct ;  clouded ;  imperfect.  Webst. 
Diet.  This  court  has  apparently  construed  the  words  "tem- 
porary dethronement  of  reason"  as  being  equivalent  to  tem- 
porary insanity.  Duthey  v.  State,  131  Wis.  178,  111  ^ST. 
W.  222. 

Under  the  definition  formulated  in  Johnson  v.  State  the 
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mind  must  be  "deaf  to  the  voice  of  reason,"  and  the  defend- 
ant must  be  "incapable  of  forming  and  executing  that  dis- 
tinct intent"  essential  to  the  crime  of  murder  in  the  first  de- 
gree- If  there  is  any  essential  difference  between  such  a 
mental  condition  and  one  where  the  mind  is  obscured,  clouded, 
or  imperfect,  it  would  seem  that  the  portion  of  the  instruction 
complained  of  was  favorable  to  the  defendant  Any  con- 
clusion that  it  was  harmful  would  have  to  be  reached  by  a 
process  of  reasoning  too  refined  for  practical  purposes.  The 
instruction  criticised  was  fully  justified  by  the  language 
used  in  Perugi  v.  Stale,  104  Wis.  230,  240,  80  K  W.  693, 
and  we  do  not  think  the  Johnson  Case  should  be  construed  as 
overruling  what  is  there  said  in  reference  to  the  meaning  of 
""heat  of  passion." 

Exception  is  also  taken  to  the  remarks  subsequently  made 
in  the  charge  of  the  court  on  ^Tieat  of  passion,"  by  which 
the  jury  was  instructed :  "If  you  find  .  .  .  that  the  homicide 
was  committed  while  the  defendant  was  in  the  heat  of  pas- 
sion, such  passion  as  amounted  to  temporary  obscurement 
of  reason,  as  hereinbefore  explained,  rendering  him  inca- 
pable of  deliberate,  premeditated  design  to  kill,"  a  verdict  of 
guilty  of  manslaughter  in  the  third  degree  may  be  returned, 
provided  the  other  elements  essential  to  the  commission  of 
the  offense  are  found  to  exist.  This  statement  simply 
amounted  to  a  repetition  of  a  portion  of  what  was  said  in 
the  definition  previously  given,  and  in  the  instruction  the 
attention  of  the  jury  was  called  to  the  meaning  of  the  term 
^^heat  of  passion"  as  before  explained.  There  was  no  error 
in  this  portion  of  the  instruction,  at  least  in  so  far  as  it  re- 
lated to  "heat  of  passion." 

5.  Exception  is  also  taken  to  the  following  portion  of  tiic 
charge : 

'^If,  therefore,  you  find  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  at  the  time  and  place  charged  the  defend- 
ant shot  Jacob  C.  Best,  thereby  causing  his  death,  .  •  .  but 
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do  find,  beyond  a  reasonable  doubt,  that  the  homicide  was  com- 
mitted while  the  defendant  was  in  the  heat  of  passion,  such 
passion  as  amounted  to  temporary  obscurement  of  reason,  as 
hereinbefore  explained,  rendering  him  incapable  of  forming 
a  deliberate,  premeditated  design  to  kill,  and  further  find 
that  such  homicide  was  committed  by  a  dangerous  weapon, 
without  any  design  to  effect  death,  then  you  are  at  liberty  to 
find  the  defendant  guilty  of  manslaughter  in  the  third  de- 
gree, tmless  you  find  that  such  homicide  was  justifiable  or  ex- 
cusable as  hereinafter  explained." 

The  defendant  contends  that  the  court  not  only  erred  in 
defining  "heat  of  passion"  in  this  portion  of  the  charge,  but 
also  in  using  the  words  "deliberate"  and  "premeditated"  be- 
fore the  word  "design."  Neither  of  the  objectionable  words 
appears  in  the  statute  defining  manslaughter  in  the  third  de- 
gree. The  statute  defining  murder  in  the  first  degree  does 
not  use  the  word  "deliberate"  in  connection  with  the  words 
"premeditated  design." 

The  argument  to  support  the  allied  error  is  that  a  "delib- 
erate, premeditated  design"  means  something  more  than  a 
mere  design,  and  that  to  require  the  mind  to  be  so  dominated 
by  passion  as  to  be  incapable  of  a  "deliberate,  premeditated 
design"  was  to  require  more  than  incapacity  to  simply  form 
a  "design."  The  words  "deliberate"  and  "premeditated" 
may  be  used  interchangeably  in  the  connection  in  which  they 
are  used  here.  Perugi  v.  State,  104  Wis.  230,  238,  80  N. 
W.  593,  595.  There  is  no  difference  between  the  terms  "de- 
sign" and  "premeditated  design"  as  used  in  our  statutes  de- 
fining murder  and  manslaughter.  This  subject  was  fully 
discussed  by  Ryan,  C.  J.,  in  Hogan  v.  State,  36  Wis.  226, 
and  his  conclusions  are  summed  up  in  the  following  para- 
graph : 

"We  take  the  'premeditated  design'  of  our  murder  in  the 
first  degree  to  be  simply  an  intent  to  kill.  Design  moans 
intent,  and  both  words  essentially  inaply  premeditation. 
The  premeditation  of  the  statute  does  not  exclude  sudden  in- 
tent, and  need  not  be  slow  or  last  long.     This  very  plainly 
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appears,  not  only  by  the  force  of  the  words  used,  but  also  by 
the  apparent  use,  throughout  the  definitions  of  murder  and 
manslaughter,  of  the  terms,  ^design'  and  'premeditated  de- 
sign,^ to  effect  death,  as  coequal  terms." 

While  the  decision  in  the  Hogan  Case  in  this  regard  might 
be  held  to  be  modified  to  some'  extent  by  the  holding  in  Tcr- 
riU  V.  State,  95  Wis.  276,  70  K  W.  356,  and  Sullivan  v. 
State,  100  Wis.  283,  75  K  W.  956,  the  latter  cases  were  con- 
sidered  in  Perugiv.  State,  104  Wis.  230,  240,  80  K  W.  593^ 
and  in  so  far  as  they  were  in  conflict  with  the  decision  in 
Hogan  v.  Staie  the  court  declined  to  follow  them  and  ex- 
pressly followed  the  doctrine  quoted  from  the  Hogan  Case. 
To  the  same  effect  are  Miller  v.  State,  106  Wis.  156,  81  K 
W.  1020,  and  Cupps  v.  State,  120  Wis.  504,  542,  643,  97  K 
W.  210,  98  K  W.  546.  In  the  case  last  cited  the  question 
is  exhaustively  discussed,  and  reasons  for  the  varying  lines 
of  authorities  upon  the  subject  are  pointed  out  In  attempt- 
ing to  follow  the  definition  of  one  of  the  degrees  of  homicide 
as  found  in  the  statute,  it  is  a  safe  general  rule  to  give  the 
words  of  the  statute  as  they  are  found,  with  such  explana- 
tions as  are  necessary  for  the  direction  and  the  guidance  of 
the  jurors  by  way  of  definition  of  the  terms  employed  in  the 
statute.  We  do  not  think,  however,  that  any  error  was  com- 
mitted in  giving  the  instruction. 

6.  Error  is  assigned  because  the  court  refused  to  give  the 
following  instruction: 

"You  are  furtlier  instructed  that  if  you  find  from  the 
evidence  the  defendant  was  assaulted  in  his  place  of  business 
bv  the  deceased  in  such  a  way  as  to  induce  in  defendant  a 
reasonable  belief  of  losing  his  life  or  of  suffering  great  bodily 
harm,  he  was  not  obliged  to  retreat  or  flee  from  the  deceased. 
He  may  stand  his  ground  and  repel  force  by  force,  and  if 
need  be,  of  which  you  are  the  sole  judges  under  the  instruc- 
tions I  have  given  you,  kill  his  adversary.'* 

Two  other  instructions  given  by  the  court,  and  bearing 
upon  the  question  of  self-defense,  are  excepted  to.     These 
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exceptions  can  well  be  disposed  of  by  saying  that  there  was 
no  testimony  in  the  case  tending  to  establish  a  case  of  justi- 
fiable homicide  as  defined  by  subd.  2,  sec.  4366,  Stats* 
(1898).  None  of  the  witnesses  for  the  state  testified  to  any 
fact  which  would  even  remotely  tend  to  establish  a  defense 
of  self-defense.  It  is  true  the  witness  Gibson  did  testify 
that,  while  the  parties  were  four  feet  apart  and  the  defend- 
ant was  holding  a  revolver  in  his  right  hand,  the  deceased 
kicked  him,  and  it  is  also  true  that  the  defendant  testified  to 
the  same  fact.  The  naked  facts  so  testified  to  did  not  show 
any  real  or  apparent  necessity  for  taking  the  life  of  Best, 
and  the  defendant  does  not  claim  or  testify  that  there  was 
any  necessity  for  his  doing  so,  and  disclaimed  killing  the  de- 
ceased in  self-defense.  He  testified  that  the  discharge  of  the 
gun  was  involuntary  and  unintentional,  and  that  he  had  no 
design  or  purpose  to  kill  his  alleged  assailant,  and  did  not 
know  as  a  matter  of  fact  that  Best  was  shot  until  some  time 
after  he  left  the  saloon.  The  cases  heretofore  cited  show  that 
it  is  unnecessary  to  instruct  the  jury  as  to  any  degree  of  mur- 
der or  manslaughter  concerning  which  there  is  not  suflBcient 
evidence  to  warrant  a  conviction.  The  same  rule  applies  to 
the  submission  of  justifiable  homicide.  Fertig  v.  State,  100 
Wis.  301,  75  K  W.  960 ;  Montgomery  v.  State,  128  Wis. 
183,  107  ]Sr.  W.  14;  Bird  v.  State,  77  Wis.  276,  45  N.  W. 
1126. 

7.  It  is  insisted  that  the  court  made  an  erroneous  submis- 
sion to  the  jury,  in  that  he  in  effect  instructed  it  that  it  must 
first  take  up  the  question  of  murder  in  the  first  degree,  and, 
if  it  did  not  find  the  necessary  facts  to  convict,  it  should  then 
take  up  the  next  lower  degree  of  homicide,  and  so  proceed 
down  the  line  until  it  came  to  the  questions  of  justifiable  or 
excusable  homicide.  In  instructing  the  jury  as  to  each  par- 
ticular degree  of  homicide  the  court  said  that  the  considera- 
tion by  the  jury  of  the  lower  grade  would  depend  and  be  con- 
ditioned upon  its  failure  to  find  the  defendant  guilty  of  some 
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higher  grade  of  offense.  The  order  in  which  the  jury  was 
instructed  to  take  up  the  consideration  of  the  case  was  en- 
tirely proper,  and  it  was  proper  for  the  court  to  say  to  the 
jury  that  it  need  not  consider  a  lower  grade  of  offense  if  it 
found  the  defendant  guilty  of  a  higher  one. 

8.  Among  other  things  the  court  instructed  the  jury  as 
follows : 

"The  state  does  not  desire  the  conviction  of  any  person 
<;harged  with  the  commission  of  an  offense  unless  upon  all 
the  evidence  in  the  case,  or  want  of  evidence,  considered 
under  all  the  rules  of  law  applicable  thereto  as  given  to  you 
by  the  court,  and  in  the  face  of  the  presumption  of  innocence 
and  all  the  protection  with  which  the  law  guards  one  accused 
of  crime,  such  person's  guilt  is  established  to  the  satisfaction 
of  the  jury,  and  each  member  thereof,  beyond  a  reasonable 
doubt." 

The  vice  of  this  instruction  consists  in  the  fact  that  a  jury 
might  very  well  interpret  it  to  mean  that  it  would  be  justified 
not  only  in  convicting  on  the  evidence  but  also  because  of  the 
want  of  evidence.  Obviously,  this  is  not  what  the  court  in- 
tended to  say  to  the  jury;  but  the  intention  in  the  mind  of 
the  court,  except  as  expressed,  is  not  before  the  jury  for  con- 
sideration. What  the  court  evidently  had  in  mind  was  that 
a  reasonable  doubt  might  arise  from  want  of  evidence,  and 
that  a  defendant  might  be  entitled  to  acquittal  on  the  state  of 
the  evidence  itself,  or  because  of  lack  or  want  of  evidence  on 
some  material  point.  To  say  to  the  jury  that  it  could  con- 
vict for  want  of  evidence,  as  was  done  in  this  case,  is  error, 
unless  it  is  cured  in  other  portions  of  the  charge. 

In  charging  generally,  and  under  the  various  degrees  of 
homicide  submitted,  the  court  iterated  and  reiterated  a  dozen 
times  that  unless  the  jury  was  satisfied,  beyond  a  reasonable 
doubt,  from  the  evidence  offered,  of  the  guilt  of  the  defend- 
ant, it  was  its  duty  to  acquit.  In  Perkins  v.  State,  78  Wis. 
551,  47  N".  W.  827,  the  court  gave  an  erroneous  charge  on 
the  law  of  self-defense.     The  error  was  repeated  in  short, 
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pithy  instructions,  and  it  was  held  that  it  was  not  cured  by 
a  correct  statement  of  the  law  made  in  a  long  and  an  involved 
sentence.  It  does  not  follow,  however,  that,  because  a  state- 
ment in  a  charge  is  inaccurate,  reversible  error  results  there- 
from. Richards  v.  State,  82  Wis.  172,  182,  51  N.  W.  652. 
The  language  in  Schmidt  v.  State,  124  Wis.  516,  519,  102 
N.  W.  1071,  to  the  effect  that  "an  erroneous  instruction  is 
not  cured,  nor  the  presumption  of  prejudice  therefrom  over- 
come, by  a  correct  statement  of  the  law  on  the  same  subject 
elsewhere  in  the  charge,"  is  subject  to  the  qualification  that 
prejudicial  error  does  not  follow  where  it  is  evident  that  no 
harm  resulted  from  the  erroneous  instruction.  Eggett  v, 
Allen,  106  Wis.  633,  638,  82  X.  W.  556;  Annas  v.  M.  &  N. 
B.  Co.  67  Wis.  46,  63,  30  K  W.  282 ;  Middleton  v.  Jerdee, 
73  Wis.  39,  40  :S'.  W.  629.  The  solecism  in  the  language 
here  used  was  so  obvious,  and  a  correct  statement  of  the  law 
was  so  repeatedly  given,  that  it  would  seem  to  be  entirely 
without  the  field  even  of  possibilities  that  the  jury  could  have 
been  misled.  We  find  no  prejudicial  error  in  the  record. 
By  the  Court. — Judgment  affirmed. 
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ABATE^fENT,  Plea  In.    See  Indictment  and  Information. 
Abuse  op  DifiCRETioN.    See  Attorney  and  Client,  3.    Discovery,  6. 
Homicide,  1.    Judgment,  2.    Wills,  1,  2. 

Acceptance  of  offer.    See  Contracts,  2-6.   Vendor  and  Purchaser, 

4-8, 14. 
Account  Books.    See  Evidence,  11-16. 
Accounting.    See  Mortgages,  5-12. 
Account  Stated.    See  Appeal,  21.    Evidence,  9, 10. 

ACTION. 

<!ommencement:  Service  of  summons.    See  Process. 

Same:  Premature  commencement.    See  Appeal,  23.    Pleading,  7. 

•Conditions  precedent.  See  Deeds,  3,  4.  Insurance,  13.  16.  Mort- 
gages, 2.  Pleading,  6,  7.  Railroads,  4.  Towns,  2.  Vendor 
AND  Purchaser,  5,  6,  8. 

Limitation  of  actions:  Accrual  of  right  of  action.    See  Limitation  of 

Actions. 
Joinder  of  causes  of  action.  .  See  Injunction,  1. 
^ame:  Taxpayer's  action:  Pleading. 

1.  An  action  by  a  taxpayer  in  his  own  behalf  and  in  behalf  of  other 

taxpayers  In  interest,  to  declare  void  special  assessments  against 
property  abutting  on  a  portion  of  a  street  Improved  by  paving, 
is  not  an  action  respecting  a  common  fund,  nor  to  assert  a  com- 
mon right,  nor  to  restrain  acts  injurious  to  property  in  which 
the  plaintiffs  have  a  common  interest  or  a  common  right.  Cars- 
tens  V.  Fond  du  Lac,  465 

2.  A  complaint  in  such  action  is  demurrable  for  misjoinder  of  causes 

of  action  rather  than  misjoinder  of  parties,  since  the  complaint 
sets  forth  separate  causes  of  action,  one  in  favor  of  each  plaint- 
iff, without  being  separately  stated.  Ibid. 

Civil  or  criminal  action.    See  Conspiracy,  1,  2.    Penalties. 

Advancements.    See  Wills,  6. 

Advances.    See  Bankruptcy,  3, 10. 

Administrators.    See  Executors  and  Administrators. 

Admissions.    See  Appeal,  21.    Evidence,  9,  10. 

Adverse  Party.    See  Discovery. 

Affidavit.    See  Discovery,  1-4. 

Afb'irmative  Evidence.    See  Evidence,  6-8. 

AlGency.  See  Contracts,  11.  Estoppel,  I-4.  Master  and  Serv- 
ant, 1,  21-24.    Signatures.    Witnesses,  2. 
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Aliexatiox  of  Affections.    See  Husband  and  Wife,  2-9. 

Ambiguity.    See  Contracts,  7-10.    Evidence,  17.    Municipal  Cor- 
porations, 19,  22.    Vendor  and  Purchaser,  7. 
Amendment. 

Of  articles  of  Incorporation.    See  Corporations,  2-6. 

Of  charter.    See  Municipal  Corporations,  1,  9. 

Of  pleading.    See  Injunction,  1.    Pleading,  9,  11,  16, 17. 

Of  statutes.    See  Municipal  Corporations,  1,  9. 

Of  writ  of  error.    See  Criminal  Law,  10. 

Ancillary  Administration.    See  Executors  and  Administrators. 
APPEAL  AND  ERROR. 

PresentcUion  and  reservation  in  lower  court  of  groundi  of  reviexcr 
Exceptions,    See  Appeal,  11, 19. 

1.  No  error  can  be  predicated  upon  the  refusal  of  a  trial  court  to 

grant  a  new  trial  unless  exception  is  taken  to  the  ruling.  Beehe 
V.  Minneapolis,  8t.  P.  d  S.  8.  M.  R.  Co.  269- 

2.  Sec.  3070,  Stats.  (1898),  applies  only  to  orders  which  are  a  part 

of  the  record  proper  without  being  incorporated  into  the  bill 
of  exceptions,  and  does  not  apply  to  rulings  or  orders  of  trial 
courts  granting  or  refusing  motions  to  direct  a  verdict.      Ibid. 

3.  In  the  absence  of  a  proper  motion  for  a  new  trial  and  an  appro- 

priate exception  to  its  denial,  an  order  directing  a  verdict  will 
not  be  reviewed  unless  it  is  excepted  to.  Ibid. 

4.  A  finding  is  conclusive  on  appeal  where  there  is  no  exception 

thereto  and  the  evidence  is  not  preserved  by  bill  of  exceptions. 
Hoffman  v.  Lincoln  County,  353 

5.  An  order  for  judgment  on  a  special  verdict  is  properly  part  of  the 

Judgment  roll  and  therefore  no  exception  is  necessary  to  pro- 
cure its  review.    Billington  v.  Eastern  Wis.  R.  d  L..  Co.         416 

6.  A  written  direction  changing  the  answer  to  a  question  of  the 

special  verdict  incorporated  into  the  order  for  Judgment  upon 
that  verdict  is  within  the  class  of  orders  mentioned  in  sec.  3070, 
Stats.  (1898),  and  may  be  reviewed  in  the  supreme  court  in 
the  absence  of  exception  thereto.  Ibid. 

Same:  Motions  for  new  trial.    See  Appeal,  1,  3.  »  ' 

7.  It  is  not  necessary  to  make  a  motion  for  a  new  trial  in  order 

to  review  a  ruling  of  the  trial  Judge  granting  a  motion  for  a 
directed  verdict.    Beebe  v.  Minn.,  8t.  P.  d  8.  8.  M.  R.  Co.      269 

Requisites  and  proceedings  for  transfer  of  cause:  Notice  of  appeal. 
See  Criminal  Law,  11. 

Same:  Writ  of  error.    See  Criminal  Law,  9, 10. 

Record  and  proceedings  not  in  record:  Bill  of  exceptions:  Certifica- 
tion. 

8.  Although  the  bill  of  exceptions  was  not  certified  to  contain  all 

the  evidence,  the  supreme  court  in  this  case  examined  it  suffi- 
ciently to  ascertain  whether  there  might  not  be  such  clear  evi- 
dence returned  contrary  to  the  decision  below  as  to  make  it 
proper  to  send  back  the  record  for  correction  by  proper  certifi- 
cate to  the  bill  of  exceptions.  Billington  v.  Eastern  Wis.  R.  d 
L.  Co.  416- 
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Assignment  of  error.    See  Appeal,  1,  22. 

9.  In  an  action  in  equity  error  cannot  be  assigned  on  the  admission^ 
or  on  the  refusal  to  strike  out,  evidence,  if  there  is  sufficient 
other  evidence  to  support  the  Judgment  Schumacher  v.  Draeger, 

618 
Briefs:  Argument  and  conduct  of  counsel, 

10.  Language  of  counsel  in  a  brief  for  a  rehearing,  stated  in  the  opin- 

ion, is  held  disrespectful  and  in  violation  of  Supreme  Court 
Rule  51.    Rahles  v,  J.  Thompson  d  Sons  Mfg.  Co.  60G 

Review:  Questions  considered.    See  Appeal,  1-8. 

11.  An  exception  to  the  court's  ruling  on  defendant's  demurrer  on 

the  ground  of  defect  of  parties  defendant  need  not  be  consid- 
ered, where  it  appears  that  on  consent  of  the  parties  the  alleged 
defect  has  been  cured  by  an  order  making  the  alleged  necessary 
party  a  defendant.    Steele  v.  Korn,  61 

12.  In  such  case  the  imposition  of  $10  costs  as  a  condition  of  answer- 

ing on  overruling  defendant's  demurrer  furnishes  no  basis  of 
complaint,  where  it  appears  that  defendant  participated  in  the 
trial  to  the  extent  of  offering  his  evidence  and  presenting  his 
claims  to  the  court  by  counsel.  Ihid. 

13.  Where  findings  in  favor  of  the  defendant  in  a  special  verdict  are 

supported  by- credible  evidence,  on  appeal  from  an  order  setting 
aside  such  findings  it  is  unnecessary  to  consider  the  evidence 
offered  by  the  plaintiff  on  the  trial,  except  in  so  far  as  it  may 
tend  to  render  that  offered  by  the  defendant  so  Inherently  in- 
credible as  not  to  be  worthy  of  belief.  Dorwin  v.  Hagerty,    161 

14.  On  appeal  from  an  order  sustaining  a  demurrer  to  a  complaint 

the  appellate  court  cannot  go  beyond  the  facts  stated  in  the 
complaint.    Foote  v.  Harrison,  688 

Same:  Amendment  of  till  of  exceptions.    See  Appeal,  8. 

Same:  Amendment  of  writ  of  error.    See  Cbiicinal  Law,  10. 

Same:  Presumptions, 

15.  On  appeal  by  defendants  from  an  order  denying  their  motion  to 

set  aside  a  judgment  on  the  ground  that  their  attorney,  who 
had  purchased  the  lands  involved  from  them  pendente  lite,  had 
defended  the  action  in  their  names  without  their  authority  or 
consent,  the  order  refusing  to  vacate  the  judgment  was  pre- 
sumed to  have  gone  upon  evidence,  stated  in  the  opinion,  from 
which  the  court  might  have  found  that  the  action  was  defended 
in  defendants*  name  with  their  consent.    Emerson  v.  McDonell, 

26S 
Same:  Findings,  when  disturbed.    See  Appeal,  4. 

16.  Findings  of  fact  not  contrary  to  the  clear  preponderance  of  the 

evidence  will  not  be  disturbed  on  appeal.  Anderson  v.  Savoy,  44 

17.  If  there  is  any  credible  evidence  in  the  case  to  support  the  find- 

ings of  the  jury  it  is  error  to  set  aside  such  findings  as  are  so 
supported  and  grant  a  new  trial.    DoruHn  v.  Hagerty,  161 

18.  The  conclusion  of  a  trial  court  respecting  sufficiency  of  evidence 

as  to  an  issue  of  fact  to  require  its  solution  by  the  jury  should 
not  be  disturbed  upon  appeal  unless  it  appears,  clearly,  that 
such  conclusion  was  wrong,  giving  due  weight  to  the  superior 
advantages  of  the  trial  court  for  understanding  the  situation. 
demons  v.  Chicago,  St.  P.,  M,  d  0.  R,  Co.  387 

Vol.  137  —  43 
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Same:  Conclusiveness  of  findings, 

19.  In  an  action  for  the  value  of  a  cream  separator,  tried  by  the 

court,  absence  of  exception  to  any  finding  except  that  of  rea- 
sonable value  renders  the  findings  conclusive  as  to  all  other 
facts  to  which  they  relate.    Jones  v.  De  Muth,  120 

20.  In  such  case  the  only  question  on  appeal  is  whether  the  finding 

as  to  the  value  being  $100  is  supported  by  any  evidence,  there 
being  i^o  evidence  to  the  contrary.  IbitL 

21.  Where,  in  an  action  for  the  value  of  a  cream  separator,  it  ap- 

peared from  the  evidence  that  the  seller  on  two  occasions  had 
sent  to  the  buyer  bills  specifying  a  designated  price,  and  that 
the  buyer  had  received  and  retained  each  bill  but  had  made  no 
objection  to  the  price,  a  finding  of  such  price  as  the  reasonable 
value  of  the  separator  had  some  evidence  to  support  it  and  could 
not,  therefore,  be  set  aside  on  appeal.  Ihid. 

Same:  Affirmance  and  reversal:  Material  and  immaterial  errors.  See 
Appeal,  1, 16-18,  28.  Bankruptcy,  1, 12.  Bills  and  Notes,  3,  4. 
Brokebs,  2.  Criminal  Law,  8.  Damages,  1,  5,  7.  Dismissal 
and  Nonsuit,  6.  Embezzlement,  2,  4.  Eminent  Domain,  8. 
Highways,  2.  Homicide,  1-3,  5,  8,  9.  Husband  and  Wife,  7,  8. 
Indians,  6.  Indictment  and  Information,  2.  Instbuctions  to 
Jury,  1,  2,  7-12.  Ixxtoxicatinq  Liquors,  4.  Judgment,  1. 
Mandamus,  5.  Master  and  Servant,  8,  10,  25,  26.  Negli- 
gence, 5,  7,  8.  Pleading,  4,  8-10.  Specific  Performance,  2. 
Tbial,  2-6,  10,  11.    Wills,  1-3.    Witnesses,  1,  3. 

22.  Where  an  examination  of  the  evidence  shows  that  a  verdict  is 

not  without  support  therefrom,  an  assignment  of  error  for  de- 
nying a  motion  to  set  aside  the  verdict  and  grant  a  new  trial 
cannot  be  sustained.    Wheeler  v.  Milner,  26 

23.  In  case  of  a  judgment  being  improperly  rendered  because  the 

cause  of  action  alleged  did  not  exist  when  the  action  was  com- 
menced, and  the  infirmity  can  be  cured,  the  result  of  the  trial 
should  not  be  disturbed  except  in  so  far  as  to  prevent  any  sub- 
stantial prejudice  to  the  adverse  party.  Hilliard  v.  Wisconsin 
Life  Ins.  Co.  208 

24.  On  revie*^  of  a  judgment  determining  appellant's  right  in  lands, 

if  he  obtains  by  the  judgment  all  he  is  entitled  to,  it  is  imma- 
terial as  to  him  to  what  source  his  title  is  referable.  Poluckie 
V.  Wegenke,  433 

25.  Where  each  party  before  the  trial  court  was  awarded  judgment 

for  just  what  he  or  she  was  entitled  to,  and  as  between  appel- 
lant and  other  parties  Interested,  if  there  were  any  such,  the 
situation  was  unafPected  by  the  judgment,  the  supreme  court 
affirms  the  judgment.  Ihid. 

26.  The  rule  that  an  erroneous  instruction  is  not  cured,  nor  the  pre- 

sumption of  prejudice  thereby  overcome,  by  a  correct  statement 
of  the  law  on  the  same  subject  elsewhere  in  the  charge,  is  sub- 
ject to  the  qualification  that  prejudicial  error  does  not  follow 
where  it  is  evident  that  no  harm  resulted  from  the  erroneous 
instruction.    Dillon  v.  State,  _  655 

Same:  Conclusiveness  of  former  adjudication:  Law  of  the  case, 

27.  The  decision  of  the  supreme  court  on  appeal  from  an  order  sus- 

taining a  demurrer  to  the  complaint  is  the  law  of  the  case,  and 
governs  in  considering  the  sufficiency  of  an  amended  complaint 
Interposed  after  such  decision.    Uecker  o.  Thiedt,  634 
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Determination  and  disposition  of  cause:  Correction  of  mandate, 
28.  Where  on  appeal  the  Judgment'  of  the  lower  court  was  held  erro- 
neous because  It  awarded  a  vendor's  Hen  instead  of  an  equi- 
table lien,  and  it  was  the  intention  of  the  appellate  court  to 
affirm  the  Judgment  because  there  was  no  material  difference 
in  the  legal  consequences  of  the  two  liens  and  hence  the  error 
was  not  prejudicial,  but  by  inadvertence  a  mandate  of  reversal 
was  entered,  the  appellate  court,  of  its  own  motion,  corrects  the 
mandate  and  directs  entry  of  Judgment  of  affirmance.  Poole  v. 
Tannis,  363 

Appeal  from  justice* s  court.    See  Justices'  Coubts. 

Appeal  from  police  court.    See  Cbiminal  Law,  11. 

Appeal  from  arl)itrators.    See  Abbitbation  and  Awabd,  3. 

Appeal  from  common  council.    See  Municipal  Gobpobations,  20-23. 

ARBITRATION  AND  AWARD. 
See  Municipai.  CJorpobations,  11. 

1.  Where  the  written  award  of  arbitrators  is  directly  responsive  to 

the  one  question  submitted.  What  is  the  value  of  a  waterworks 
plant?  and  declares  that  the  arbitrators  have  ascertained  and 
fixed  the  value  of  such  property,  upon  its  face  the  award  is  as 
final  and  conclusive  between  the  parties  as  the  Judgment  of  any 
other  tribunal  having  Jurisdiction  to  decide  such  question,  not 
excepting  a  court  of  law  or  equity.  Eau  Claire  v,  Eau  Claire 
Water  Co,  517 

2.  Every  presumption  Is  in  favor  of  such  an  award,  and  its  inva- 

lidity must  be  shown,  by  any  one  asserting  it,  by  clear  and  sat- 
isfactory evidence.  Ibid, 

3.  On  an  arbitration,  all  questions  of  judgment  within  the  submis- 

sion are  concluded  by  the  decision  of  the  arbitrators,  and  are 
not  subject  to  appeal  and  review  by  the  court.  Ihid. 

4.  Under  a  submission  to  arbitration  of  the  single  question.  What 

is  the  value  of  a  waterworks  plant?  the  arbitrators  have  ple- 
nary power  to  decide  questions  of  admissibility,  competency, 
and  weight  of  evidence.  Ibid, 

5.  Arbitrators  are  competent  witnesses  before  themselves,  are  not 

excluded  from  the  use  of  their  own  expert  knowledge,  and  are 
not  confined  to  testimony  from  witnesses  under  oath.         Ihid, 

6.  The  testimony  of  arbitrators  as  to  what  transpired  in  the  hearing 

and  deliberation  will  not  be  received  to  impeach  their  award. 

Ibid. 

7.  The  question  of  value  is  illusive,  and  a  fact  that  may  be  con- 

trolling and  significant  with  reference  to  one  class  of  property, 
or  under  certain  circumstances,  sinks  into  comparative  insig- 
nificance under  others,  and  every  element  or  consideration  varies 
in  its  influence  according  to  the  judgment  and  experience  of  the 
person  who  is  to  decide  on  a  value  as  between  buyer  and  seller; 
hence  it  is  Improper  to  permit  an  attack  upon  an  award  of  arbi- 
trators upon  an  intricate  question  of  value  by  attempting  to 
review  their  mental  processes  as  imperfectly  disclosed  by  them 
on  cross-examination.  Ibid. 

8.  On  review  of  an  award  by  arbitrators  to  whom  was  submitted 

the  single  question  of  the  value  of  a  waterworks  plant,  under 
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the  evidence,  stated  in  the  opinion,  it  is  held  that  no  such  glar- 
ing undervaluation  was  shown  as  to  convict  the  arbitrators  of 
arbitrary  or  fraudulent  action.  Ihid, 

Architects.    See  Contracts,  11-14.  ' 

Argument  ov  Covhsel.    See  Aff^l^l,  10.    Trial,  5,  6. 

ARSON. 

1.  The  offense  of  burning  the  dwelling  house  of  another,  covered  by 

sec.  4399,  Stats.  (1898),  is  the  same  as  that  of  such  burning  by 
common  law.    Kopcyznski  v.  State,  358 

2.  The  offense  of  burning  the  dwelling  house  of  another  relates  to 

the  security  of  the  habitation,  not  to  that  of  property.         Ibid. 

8.  In  case  of  the  felonious  burning  of  the  dwelling  house  of  another, 
the  idea  is  that  the  house  of  such  other  is  his  to  occupy  as  a 
habitation,  regardless  of  the  title  to  the  property.  One  may  be 
guilty  by  burning  his  own  house,  when  it  is  the  dwelling  house 
of  another,  but  cannot  if  it  is  his  own  habitation.  So  neither 
husband  nor  wife  can  be  guilty  of  such  offense  by  burning  the 
dwelling  house  which  they  jointly  occupy  as  a  home,  regardless 
of  the  status  of  the  title.  iMd. 

4.  In  charging  the  offense  of  burning  the  dwelling  house  of  another, 
it  is  proper  to  allege  the  dwelling  house  to  be  that  of  him  who 
occupies  the  structure  as  a  habitation,  though  he  may  have  no 
property  right  therein.  /Md. 

6.  The  rule  that  a  husband  or  wife  cannot  be,  under  any  circum- 
stances, properly  charged  with  the  offense  of  burning  the  dwell- 
ing house  which  the  two  jointly  occupy  as  their  habitation,  does 
not  apply  where  it  is  the  habitation  of  but  one;  the  other, 
though  the  marital  relations  still  exist,  having  left  the  same  to 
reside  elsewhere.  Ibid. 

6.  In  the  case  last  suggested,  the  status  of  the  title  to  the  property 
is  immaterial,  except  as  it  may  bear  on  the  question  of  fact 
respecting  joint  occupancy  of  the  property  burned  as  a  dwelling 
house.  Ibid. 

ASSATTLT  AND  BATTERY.      See  HOMICIDE,  2.      INDIAN'S,  1,  3-6. 

Assessments.    See  AcrioN.    Municipal  Corpokations,  4-9,    Taxa- 
tion, 1,  3. 

ASSIGNMENTS. 

BpUtting  of  demands:  Debtor* s  nonconsent:  Liability  of  assignor, 

1.  A  debt  cannot  be  split  up  by  a  creditor  against  the  debtor's  con- 

sent, even  by  formal  assignments,  since  the  debtor  has  the  right 
to  pay  his  debt  in  soUdo  and  to  refuse  to  be  subjected  to  claims 
or  suits  by  various  claimants.    Thiel  v.  John  Week  L.  Co.      272 

2.  Where  a  debtor  has  refused  to  consent  that  his  debt  be  split  up 

by  partial  assignments,  the  creditor  can  maintain  his  action  to 
recover  the  entire  debt,  notwithstanding  there  be  outstanding 
unaccepted  orders  drawn  by  the  creditor  in  favor  of  third  per- 
sons. ,  Ibid. 

Assignments  of  Error.    See  Appeal,  1,  6-9,  22. 

Assumption  of  Risk.    See  Master  and  Sebvant,  14-20. 
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ATTORNEY  AND  CLIENT. 

Retainer  and  authority.    See  Dismissal  and  Nonsuit,  10. 

1.  The  entry  of  an  order  dismissing  an  action  without  coats  ter- 

minates the  authority  of  counsel,  except  such  as  is  incident  to 
receiving  notice  of  that  order.  Wawrzyniakowski  v.  Hoffman 
d  Billings  Mfg.  Co.  629 

2.  Where  an  attorney  ceases  to  be  such  for  a  party  before  receiving 

notice  of  an  adversary  proceeding,  the  year  within  which,  under 
sec.  2832,  Stats.  (1898),  the  party  may  seek  for  relief  from  such 
proceeding  does  not  commence  to  run  until  the  party,  himself, 
has  notice.  Itid. 

3.  Where  plaintiff's  counsel,  after  the  termination  of  his  authority 

by  the  dismissal  of  the  action  without  costs,  consents  to  the 
entry  of  a  Judgment  of  dismissal  on  the  merits  without  his 
client's  knowledge  or  consent,  it  is  no  abuse  of  discretion  to 
proceed. to  correct  the  judgment  so  as  to  show  that  the  action 
was  dismissed  without  prejudice  to  the  right  to  commence  over 
again.  /Met. 

AuTOMOBiLKS.    See  Masteb  aitd  Sebvaitt,  21,  23. 
AwABDS.    See  Abbitbation  and  Awabd. 

BANKRUPTCY. 
Preferences, 

1.  In  an  action  by  a  trustee  In  bankruptcy  to  recover  a  payment 

made  to  a  creditor  of  the  bankrupt,  alleged  to  have  been  made 
as  a  preference,  an  instruction  to  the  jury  as  to  the  words  "rea- 
sonable cause  to  believe  that  it  was  intended  to  enable  the 
[creditor]  bank  to  obtain  a  greater  percentage  of  its  debts  than 
other  creditors  would  be  able  to  obtain,"  stated  in  the  opinion, 
is  erroneous  where  the  jury  were  thereby  warranted  in  finding 
against  the  creditor,  although  he  did  not  have  reasonable  cause 
to  believe  in  the  bankrupt's  intent  to  give  a  preference.  Stuart 
V.  Farmers  Bank,  66 

2.  Under  the  federal  bankruptcy  act  it  is  only  when  the  facts  known 

to  the  creditor  are  such  as  would  induce  a  present  belief  in  the 
ordinarily  prudent  and  intelligent  business  man  that  his  debtor 
is  insolvent  and  intends  a  preference  that  the  creditor  is  pro- 
hibited from  collecting  or  securing  his  debt  or  a  part  thereof. 

Ihid. 
Z.  An  action  to  foreclose  a  mortgage  was  defended  on  the  ground 
that  the  mortgage  was  void  as  a  preference  under  the  federal 
bankruptcy  act.    Under  the  facts,  stated  in  the  opinion,  held: 

(1)  In  the  absence  of  fraud,  actual  or  constructive,  such  mort- 
gage, though  unrecorded,  gave  to  the  mortgagee  a  lien  upon  the 
mortgaged  property  for  the  sums  thereafter  advanced  under  it, 
good  as  between  the  parties  and  as  to  all  the  world  except  sub- 
sequent purchasers  or  mortgagees  in  good  faith  and  for  a  valu- 
able consideration. 

(2)  The  trustee  in  bankruptcy  had  no  greater  right  to  set 
aside  the  conveyance  or  transfer  than  the  bankrupt  himself  had, 
except  so  far  as  the  bankruptcy  act  empowered  him  to  avoid 
such  transactions. 

(3)  Under  subd.  a  and  6,  sec.  60,  and  subd.  d,  sec.  67,  of  the 
federal  bankruptcy  act  of  1898,  the  creditor  was  entitled  to  judg- 


ment of  foreclosure. 
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SiEBECKEB  and  Kerwin,  JJ.,  dissenting,  are  of  the  opinion 
that  the  mortgage  constituted  a  preference  and  hence  was  fraud- 
ulent and  void  under  the  federal  bankruptcy  act  Claridge  v. 
Evans,  21S 

4.  The  giving  of  a  mortgage  or  other  lien  to  secure  the  repayment 
of  a  present  loan,  or  a  loan  to  be  made  in  the  future,  is  not  a 
preference.  In  order  to  constitute  a  preference  there  must  be 
an  existing  antecedent  debt  upon  which  a  payment  is  made  or 
for  which  security  is  given.  A  security  given  for  a  debt  created 
at  the  time  is  a  present  security  and  not  a  preference  created 
by  the  mortgage.  Ihid. 

6.  A  preference  contemplates  a  class  of  existing  creditors,  one  of 
whom  is  singled  out  for  preference.  Ibid. 

6.  The  word  "preference"  means  that  one  person  is  favored  above 

others  who  before  the  favor  was  shown  stood  on  equal  footing. 

IDid, 

7.  The  concluding  clause  of  subd.  a,  sec.  60,  of  the  federal  bank- 

ruptcy act,  does  not  define  a  preference  nor  purport  to  make  a 
preference  out  of  a  transaction  which  was  not  a  preference  be- 
fore, and  only  applies  where  the  transfer  itself  constitutes  a 
preference.  IMd. 

8.  Where  a  debtor,  when  the  four-months  period  under  subd.  a, 

sec.  60,  of  the  federal  bankruptcy  act  began,  owed  the  creditor 
$5,000,  and  the  creditor's  security  was  only  of  the  value  of 
$1,725,  as  to  the  sum  of  $3,275  the  creditor  was  unsecured,  and 
he  could  not,  with  knowledge  of  his  debtor's  insolvency,  retain 
a  payment  on  his  unsecured  debt  within  the  four-months  pe-. 
rlod,  where  this  would  give  him  a  greater  percentage  than  any 
other  unsecured  creditor.  Ibid. 

9.  In  such  case  the  debt  of  the  creditor,  after  exhausting  his  se- 

curity, became  of  the  same  class  as  all  other  unsecured  con- 
tract debts  which  are  not  given  priority  by  the  terms  of  the 
bankruptcy  act  Ibid. 

10.  Where  a  creditor  was  the  active  manager  of  the  entire  business 

of  a  corporation,  bankrupt  from  the  time  he  accepted  a  mort- 
gage securing  him  for  advances  to  be  made  up  to  the  time  of 
the  adjudication,  and  in  fact  was  the  only  person  who  had  per- 
sonal and  accurate  knowledge  of  its  affairs,  and,  as  secretary, 
in  fact  made  the  alleged  preferential  payments  to  himself,  the 
creditor  was  in  effect  both  debtor  and  creditor,  and  whatever 
he  knew  in  one  capacity  he  knew  in  the  other.  Ibid. 

11.  In  such  case,  under  subd.  a,  sec.  60,  of  the  federal  bankruptcy  act. 

the  creditor  must  be  deemed  to  have  known  that  all  the  facts 
existed  which  were  necessary  to  condemn  the  payments  as  pref- 
erential and  as  so  intended.  Ibid. 

12.  In  such  case  the  omission  of  any  finding  to  the  effect  that  the 

creditor  had  reasonable  cause  to  believe  that  a  preference  was 
intended  when  the  payments  were  made  is  not  ground  for  re- 
versal of  a  judgment  in  favor  of  the  trustee  in  bankruptcy  for 
the  recovery  of  such  preference.  Ibid. 

Construction  of  statutes:  Stare  decisis. 

13.  The  construction  of  the  federal  bankruptcy  act  finally  rests  with 

the  federal  courts  and  at  last  with  the  supreme  court  of  the 
United  States,  and  in  case  of  no  difference  of  opinion  among 
those  courts,  or  if  the  supreme  court  has  finally  spoken  on  that 
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subject,  the  state  court  should  be  guided  by  such  utterance, 

I  otherwise  It  is  the  duty  of  the  state  court  to  decide  for  itself. 

Stuart  V.  Farmers  Bank,  66 

14.  When  the  state  court  upon  full  consideration  has  decided  for  it- 
self the  proper  construction  of  the  federal  bankruptcy  act,  the 
rule  of  stare  decisis  would  seem  to  require  adherence  to  that 
decision,  especially  where  the  view  thus  established  is  sup- 
ported by  the  later  utterance  of  the  federal  suprepae  court  Ibid. 

Babkeepeb.    See  Intoxicating  Liquobs,  2,  3. 

Bequests.    See  Wills,  4,  6. 

Bill  of  Exoeptions.    See  Appeal,  2,  4,  8. 

BILLS  AND  NOTES. 

Requisites  and  validity:  Execution  and  delivery. 

1.  Under  the  elements  of  an  agreement,  stated  in  the  opinion,  a  de- 

livered note  did  not  become  a  completed  contract  in  prcdsenti, 
and  the  oral  agreements  relative  to  its  status  did  not  contradict 
the  note  itself.    Paulson  v.  Boyd,  .  ,  241 

Same:  Consideration.    See  Bkokers,  1.  i     =     •     ' 

2.  While  in  the  case  of  a  nonpatented  article  there  can  be  no  such 

thing  as  the  sale  of  territory  or  exclusive  territorial  rights  in 
the  sense  in  which  the  terms  are  used  with  regard  to  patented 
articles,  such  selling  rights  may  constitute  good  consideration 
for  promissory  notes.    Kipp  v.  Smith,  234 

Rights  and  liabilities  on  indorsement  or  transfer:  Holder  in  due 
course. 

3.  Where  there  is  no  direct  evidence  showing  that  plaintiff,  indorsee 

of  a  promissory  note,  knew  the  nature  of  the  consideration 
thereof,  but  there  was  much  evidence  of  a  circumstantial  char- 
acter tending  to  show  that  he  had  considerable  knowledge  of 
the  business  in  which  the  original  payees  of  the  note  were  en- 
gaged and  of  the  circumstances  under  which  such  note,  and 
others  which  he  purchased  at  the  same  time,  were  given,  it  is 
not  error  to  submit  to  the  jury  the  question  whether  the  plaint- 
iff was  a  holder  in  due  course.    Kipp  v.  Smith,  234 

4.  Under  sec.  1676 — 26,  Stats.  (Supp.  1906),  governing  negotiable  in- 

struments, it  is  error  to  instruct  the  jury  that  if  the  indorsee 
of  a  promissory  note  had  notice  of  facts  which  would  put  a  man 
of  ordinary  Intelligence  and  prudence  upon  inquiry  he  would 
be  charged  with  knowledge  of  the  facts  which  the  inquiry  would 
have  shown,  and  that,  if  he  was  guilty  of  gross  negligence  in 
not  following  up  the  inquiry  which  facts  known  to  him  sug- 
gested, the  law  would  charge  him  with  notice  of  all  the  facts 
which  he  might  have  ascertained  by  the  inquiry,  and  he  could 
not  be  a  purchaser  in  good  faith.  Ibid. 

5.  While  gross  negligence  is  evidence  from  which  bad  faith  may  be 

inferred,  it  does  not  of  itself  constitute  bad  faith  as  matter  of 
law.  I^id, 

[6.  Whether  a  person  can  be  said  to  be  a  holder  of  a  negotiable  in- 
strument in  due  course  who,  without  inquiry,  takes  from  an 
officer  of  a  corporation,  in  payment  of  a  private  debt,  a  negoti- 
able note  which  appears  on  its  face  to  be  the  property  of  the 
corporation,  suggested,  but  not  decided.]  Ibid. 
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7.  In  order  to  be  a  holder  in  due  course  the  transferee  must  take 
the  instrument  "in  the  usual  course  of  business."  Ihid. 

fiame:  Bona  fide  purchasers. 

S,  A  newly  incorporated  bank  having  obtained  the  assets  of  a  pri- 
vate bank,  including  the  note  of  defendant  on  which  the  instant 
action  was  brought,  pursuant  to  a  resolution  of  the  stockholders 
instructing  the  directors  to  assume  the  liabilities  of  the  private 
bank  in  consideration  of  the  transfer  of  such  assets,  defendant's 
note  being  subject  to  an  oral  agreement  whereby  it  never  be- 
came a  completed  contract  in  prwsenti,  the  defendant  can  assert 
such  incompleteness  as  a  defense  to  the  note  in  the  hands  of  the 
new  bank.    Paulson  v.  Boyd,  241 

Births:  Registration.    See  Cbdcinal  Law,  6. 
Bona  Fide  Pubchaser.    See  Bills  and  Notes,  4,  8. 
Books  of  Account.    See  Evidence,  11-16. 
Briefs.    See  Appeal,  10. 

BROKERS. 

1.  In  an  action  on  a  note  claimed  to  have  been  executed  to  plaint- 
ifTs  assignor  in  consideration  of  the  services  of  the  assignor 
in  securing  a  purchaser  for  a  boat,  the  evidence,  stated  in  the 
opinion,  is  held  to  support  findings  by  the  Jury  in  favor  of  the 
defendant.   Dorwin  v.  Hagerty,  161 

'( 2.  In  an  action  on  a  contract  whereby  a  broker  was  to  procure  a 
purchaser  for  defendant's  interest  in  a  boat,  the  broker  claim- 
ing to  have  procured  such  a  purchaser  by  the  name  of  H.,  it  ap- 
peared to  be  doubtful  whether  such  a  person  as  H.  ever  agreed 
to  purchase  As  part  of  the  special  verdict  the  court  submitted 
an  interrogatory:  "Do  you  find  there  was  such  a  man  as  H.?" 
instead  of  asking  what  the  fact  was  in  reference  to  his  exist- 
ence or  nonexistence.    Held: 

(1)  The  jury  could  not  be  misled  by  the  form  of  the  question. 

(2)  The  answer  "No"  meant  there  was  no  such  man  in  the 
transaction.  Ihid. 

Z,  In  an  action  by  a  broker  for  commissions,  the  evidence,  stated  in 
the  opinion,  is  held  to  support  findings  by  the  jury  that  H.,  an 
alleged  purchaser,  was  not  a  purchaser  ready,  able,  and  willing 
to  pay  the  purchase  price,  and  that  there  was  in  fact  no  such 
person  as  H.  Ibid. 

Building  Ck)NTRACT8.    See  Contracts,  11-17.    Daiiages,  8-10. 

Burden  of  Proof.  See  Arbitration  and  Award,  2.  Evidence,  4. 
Homicide,  1. 

Burning.    See  Arson.    Fires. 

By-Laws.    See  Insurance,  7,  8,  10,  12. 

Cancellation  of  Instruments.    See  Deeds,  4.    Lnrs  Estates,  4,  5. 

Canvass  of  Election.    See  Certiorari,  2-4. 

CERTIORARI. 

1.  It  is  the  settled  rule  in  this  state  that  a  court,  proceeding  upon 
writ  of  certiorari,  in  giving  final  judgment  can  only  affirm  or 
reverse  the  judgment  or  determination  reviewed  under  the  writ. 
State  ex  rel.  Nelson  v.  Emerson,  292 
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2.  On  certiorari  to  review  the  acts  of  Inspectors  in  canvassing  the 

result  of  an  election,  no  fact  not  shown  or  required  to  be  shown 
by  the  election  record  can  be  considered,  the  court  being  con- 
fined to  the  record  and  debarred  from  considering  extrinsic 
proof.  Hence  whether  rejected  ballots  were  or  were  not  fur- 
nished by  the  municipal  authorities  is  a  question  not  before 
the  court.  Ihid. 

3.  Certiorari  to  review  the  acts  of  inspectors  in  canvassing  the  re- 

sult of  an  election  would  be  ineffective  and  the  writ-  should  be 
quashed  where  a  reversal  of  the  determination  of  the  inspectors 
would  leave  the  election  uncanvassed  and  undetermined,  while 
the  result  as  originally  certified  by  the  inspectors  to  the  clerk 
of  the  municipality  would  remain  in  his  office  unaltered.    Ibid. 

4.  Acts  of  inspectors  of  elections  in  rejecting  ballots  as  defective, 

as  well  as  their  subsequent  canvass  of  the  result,  are  ministerial 
rather  than  ^ucui-judlcial  acts  and  therefore  cannot  be  reviewed 
on  certiorari.  IMd. 

CHATTEL  MORTGAGES. 

1.  A  chattel  mortgagee,  after  condition  broken,  has  the  legal  title 

to  the  mortgaged  property  and  the  right  to  the  possession 
thereof.    James  Music  Co,  v.  Hankwitz,  302 

2.  Under  sec.  2313,  Stats.  (1898),  providing  for  the  filing  of  chattel 

mortgages  and  the  effect  of  such  filing,  the  owner  of  an  unfiled 
chattel  mortgage  can  recover  the  mortgaged  property  from  a 
mere  trespasser.  jj^id. 

[3.  It  seems  that  the  provisions  of  sec.  2313,  Stats.  (1898),  are  in- 
tended only  for  the  protection  of  those  claiming  the  mortgaged 
property  by  purchase,  assignment,  or  otherwise  from  the  mort- 
gagor in  possession,  and  not  for  the  protection  of  mere  tres- 
passers.] jftttf. 

Claims.  See  Executors  and  Adkinistrators.  MiTraoiPAL  Corpo- 
rations, 19-23. 

Cloud  on  Title.    See  Life  Estates,  6.    Tax  Titles,  2. 

Coercion.    See  Master  and  Servant,  27,  28. 

Combinations.  See  CJonspiracy.  Husband  and  Wife,  2-7.  Lifb 
Estates. 

Commercial  Paper.    See  Bills  and  Notes.    Brokers,  1. 

Commission  to  take  deposition.    See  Discovery,  7,  8. 

Compensatory  Damages.    See  Indians,  5. 

Competency  of  witness.    See  Evidence,  21.    Witnesses,  1,  2. 

Complaint.  See  Action.  Appeal,  27.  Highways,  5.  6.  Indictment 
AND  Information.  Life  Estates,  1,  2.  Master  and  Serv- 
ant, 28.    Pleading,  3,  4. 

Compound  Interest.    See  Mortgages,  6. 

Condemnation.    See  Eminent  Domain. 

Conditions. 
Precedent.     See  Deeds,  3-5.     Insurance,  13,  16.     Mortgages    2 
Pleading,  6,  7.    Railroads,  4.    Towns,  2.    Vendob  and  Pur- 
chaser, 5,  6,  8. 
Subsequent.    See  Vendor  and  Purchaser,  15. 

Conduct  of  Counsel.    See  Appeal,  10.    Trial,  5,  6. 

Consideration.  See  Bills  and  Notes,  2.  Contracts,  1,  2.  Deeds,  7. 
Descent  and  Distribution.    Vendor  and  Purchaser,  3. 
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CONSPIRACY. 

Civil  Uahility.  See  Husband  and  Wife,  2-7.  Life  Estates.  Master 
AND  Sebvant,  27,  28. 

1.  There  Is  no  such  thing  as  a  civil  action  for  conspiracy.    An  ac- 

tion lies  for  damages  caused  by  acts  pursuant  to  a  formed  con- 
spiracy, but  none  for  the  conspiracy  alone.    Jones  v.  Monaon^ 

478 

2.  In  a  civil  action  for  damages  for  an  executed  conspiracy  the  gist 

of  the  wrong  is  the  damages.    The  combination  may  be  of  no 
consequence  except  as  bearing  upon  the  rules  of  evidence.    /Md. 
Criminal  responsihility. 

3.  The  common-law  doctrine  undisturbed  by  statute,  that  a  husband 

and  wife  by  themselves  cannot  be  guilty  of  a  criminal  ofTense 
when  the  gist  thereof  is  conspiracy,  does  not  go  to  the  extent 
of  exempting  the  wife  from  the  consequences  of  criminal  acts 
in  execution  of  a  conspiracy  jointly  with  her  husband  which  are 
of  themselves  subjects  of  criminal  prosecution.  Jones  v.  Monson, 

478 

CONSTITUTIONAL  LAW. 

Private  or  local  law,  * 

Assuming  that  ch.  292,  Laws  of  1880,  Is  private  or  local,  it  is  not 
invalid  on  the  ground  that  the  subject  of  the  act  is  not  ex- 
pressed in  its  title  (sec.  18,  art.  IV,  Const).  Wisconsin  River 
Imp,  Co,  V.  Pier^  325 

Legislative  powers  and  delegation  thereof.    See  Railroads,  1-4. 

Personal  rights.    See  CRinaNAL  Law,  7. 

Limitation  on  indebtedness.    See  Municipal  Corporations,  14-16. 

Constructive  Notice.    See  Deeds,  7. 

Contingent  Claims.    See  Executors  and  Administrators,  2. 

Continuance.    See  Pleading,  10. 

Continuing  Offer.    See  Contracts,  2-5. 

CONTRACTS. 

Requisites  and  validity.  See  Bills  and  Notes.  Brokers.  Insur- 
ance, 1-6.  Municipal  Corporations,  9.  Seals.  Vendor  and 
Purchaser,  1-8. 

Same:  Validity  of  assent.    See  Master  and  Servant,  1. 

Same:  Continuing  offer:  Mutuality:  Revocation. 

1.  Consideration  in  the  form  of  mutuality  being  essential  to  the 

validity  of  a  contract,  a  wholly  executory  contract  for  mutual 
acts  is  of  no  binding  force  upon  one  party  unless  and  until  the 
other  has  become  bound  thereby.  Hopkins  v,  Racine  M.  d  W, 
I.  Co,  583 

2.  Such  rule  is  subject  to  modification  to  the  extent  that  an  execu- 

tory promise  by  one  party  may  be  considered  a  continuing  offer 
of  performance,  which,  when  accepted,  in  whole  or  in  part,  by 
the  other  party,  becomes  a  contract  pro  tanto  to  the  extent  of 
the  acceptance.  Ibid, 

3.  Such  modification,  however,  is  carried  no  further  than  to  bind 

the  ofterer  so  long  as  he  sees  fit  to  keep  the  ofTer  opexL      Ibid. 
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4.  A  continuing  offer  may  be  revoked  at  any  time  except  as  to  ac- 

ceptance thereunder  prior  to  the  revocation.  Ihid. 

5.  After  the  revocation  of  a  continuing  offer,  no  damage  accrues  to 

the  offeree  for  refusal  to  comply  with  subsequent  acceptances. 

Ibid. 
Same:  Proposal  and  acceptance:  Contracts  "by  correspondence:  Meet- 
ing of  minds. 

6.  A  contract  claimed  to  arise  from  an  offer  and  acceptance  In  let- 

ters Is  to  be  Interpreted  and  applied  In  the  light  of  the  facts  as 
understood  by  the  parties,  and  when  the  minds  of  the  parties 
to  the  transaction  did  not  come  to  an  agreement  on  the  subject 
of  the  Interest  In  the  property  to  be  embraced  in  the  contract, 
no  contract  resulted.    F,  O,  Hood  d  Co.  v,  Oirard  L.  Co.         152; 

Legality  of  object  and  of  consideration.    See  Insurance,  2-6.  i 

Construction:  Ambiguity:  Parol  evidence. 

7.  Taking  all  of  the  provisions  of  a  contract  together,  and  In  con- 

nection with  the  significant,  and  apparently  deliberate,  omis- 
sion of  the  place  to  which  shipments  were  to  be  made,  the  con- 
tract is  held  uncertain  on  its  face.    Jung  B.  Co.  v.  Konrad,    107 

8.  In  that  situation,  evidence  of  the  situation  and  surroundings  of 

the  parties  as  well  as  their  communications,  so  far  as  such  com- 
munications threw  light  upon  the  situation,  were  competent  to 
be  received  In  order  that  the  court  might  read  the  contract  In 
the  same  light  as  the  parties  did  when  they  made  It.  Ibid. 

9.  The  meaning  of  the  parties  and  the  proper  construction  of  un- 

certain terms  of  a  written  contract  is  for  the  jury.  Ibid. 

10.  In  such  case  the  parol  evidence  admitted  on  the  trial  Is  held  to 

be  sufficient  to  show  that  shipping  orders  were  to  precede  ship- 
ments. Ibid.. 
Building  contracts:  Architects.    See  Damages,  8-10. 

11.  An  architect,  as  the  mutual  agent  of  builder  and  proprietor  to 

construe  plans  for  a  structure  and  settle  disputes  in  that  regard, 
has  no  authority  to  change  the  plans.    Foeller  v.  Heintz,      169 

12.  The  rules  permitting  a  builder  to  recover  upon  an  entire  build- 

ing contract,  only  substantially  performed,  less  damages  for  in- 
completeness, apply  to  an  entire  contract  for  supervision  of  the 
execution  by  an  architect.  Ibid. 

13.  If  a  builder,  by  Inexcusable  fault  of  the  supervising  and  direct- 

ing architect,  departs  from  the  plans  agreed  upon,  the  damages- 
may  be  charged  to  the  architect.  Ibid. 

Same:  Substantial  performance. 

14.  To  constitute  substantial  execution  of  a  building  contract,  or  one 

to  supervise  and  direct  the  construction  of  a  building  according 
to  specific  plans  and  with  the  usual  architect's  duty  in  such 
cases,  the  structure  as  completed  must  be  tl\e  result  of  good- 
faith  efforts  to  strictly  perform  and  must  satisfy  with  exactness 
all  essentials  to  the  accomplishment  of  the  proprietor's  purpose. 
Foeller  v.  Heintz,  169 

15.  The  test  of  substantial  performance  is  not  Inconsistent  with  im- 

perfections in  matters  of  detail,  not  defeating  the  object  of  the 
proprietor  by  going  to  the  root  of  the  matter,  yet  requiring  a 
considerable  outlay  to  afford  him,  for  a  given  amount  of  money, 
In  substance  the  thing  agreed  upon.  ibid. 

16.  Substantial  performance  is  consistent  with  there  being  Incom- 

pleteness In  matters  of  detail,  some  of  which  are  practicably 
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structurally  remediable  and  others  not  so,  in  the  aggregate  re- 
quiring a  considerable  sum  of  money.  ibid. 

17.  Incompleteness  consistent  with  substantial  performance  can  be 

remedied,  structurally,  practicably,  and  reasonably,  that  is, 
without  an  expenditure  of  an  unreasonable  sum  of  money,  when 
the  element  of  incompleteness  can  be  obviated  without  destruc- 
tion of  any  material  part  of  the  building  erected  according  to 
contract.  iWd. 

Entire  contracts.    See  Contracts,  12-17.    Damages,  8-10. 

Executory  contracta.    See  Contracts,  1,  19-21.    Saixs,  1,  2. 

Modincation.    See  Pleading,  14,  15.    Saues,  3. 

Bescisaion,    See  Instjbawce,  7-12.    Vendob  Ajn>  Pubchaseb,  9, 10, 15. 

Performance  or  breach.  See  Damages,  2-4.  Electioit  of  Remedies. 
Insurance,  7-12.  Logs  and  Logging,  1.  Pleading,  13,  14. 
Sales,  4,  5.    Vendor  and  Purchaser,  9,  10. 

f^ame:  Waiver.  » 

18.  In  an  action  for  breach  of  contract  to  deliver  a  quantity  of  malt, 

the  evidence,  stated  In  the  opinion.  Is  held  to  justify  a  finding 
that  plaintiff,  the  purchaser,  by  its  acts  and  conduct  had,  at  the 
time  the  seller  refused  further  performance,  evinced  an  Inten- 
tion no  longer  to  be  bound  by  the  contract  Jung  Brewing  Co. 
V.  Konrad,  107 

19.  There  may  be  a  breach  of  an  executory  contract  by  deliberate 

refusal  to  perform  stipulations  upon  which  the  obligation  of 
the  other  party  depends,  and,  when  such  breach  takes  place, 
the  other  party  has  a  right  to  treat  the  contract  as  wholly  ter- 
minated and  take  measures  accordingly.  Ibid. 

20.  In  such  situation,  If  the  other  party  does  not  treat  the  contract 

as  terminated,  but  continues  to  demand  performance,  he  will 
be  held  to  have  kept  the  contract  alive.  He  cannot  treat  the 
repudiation  of  the  contract  as  a  breach  and  as  no  breach  at  the 
same  time.  Ibid. 

21.  Where,  after  a  buyer  had  repudiated  a  contract  for  the  delivery 

of  malt,  the  seller  neither  did  nor  said  anything  Indicating  that 
he  expected  or  demanded  performance  of  the  contract,  he  can- 
not be  said  to  have  treated,  or  waived  his  right  to  treat,  the  re- 
pudiation as  a  breach.  Ibid. 
Contributory  Negligence.  See  Electricity.  Fires,  8,  4.  Master 
and  Servant.  4.  10,  14-20.  Municipal  Corporations  17  18. 
Negligence,  1-4.    Railroads,  5-11,  13,  14. 

CORPORATIONS. 

Incorporation  and  organization.    See  Navigarle  Waters,  1. 
Same:  Presumptions. 

1.  Where  the  charter  of  a  corporation  Is  not  In  evidence  and  no 

special  charter  Is  shown,  it  will  be  presumed  that  it  was  or- 
ganized under  the  general  Incorporation  statutes.  Wisconsin 
River  Imp.  Co.  v.  Pier^  i  325 

Same:  Amendment  of  articles:  Railroads.  .     •     i     i 

2.  Sec.  1774,  Stats.  (1898),  relative  to  amending  articles  of  incorpo- 

ration, refers  only  to  corporations  organized  under  ch.  86,  Stats. 
(1898),  which  excludes  railroad  corporations.  State  ex  rel. 
M.,  St.  P.  d  S.  S.  M.  R.  Co.  V.  Railroad  Commission,  80 
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3,  A  change  of  the  authorized  capital  stock  of  a  railway  corpora- 

tion is  one  of  a  fundamental  character  requiring  an  amendment 
to  the  articles  of  organization.  Ibid. 

4.  Such  a  change  under  sec.  1826,  Stats.  (1898),  though  not  called 

an  amendment,  when  effected  is  one  in  fact.  Ibid, 

6.  When  by  the  policy  of  the  written  law  the  articles  of  organiza- 
tion of  a  corporation  are  required  to  be  made  a  matter  of  public 
record  and  there  is  no  express  provision  for  making  an  amend- 
ment to  such  articles  a  like  matter,  by  necessary  implication 
such  amendment,  to  be  valid,  must  substantially  follow,  as  re- 
gards publicity,  the  course  of  the  original  articles.  IMd. 
6.  Notwithstanding  the  written  law  makes  no  express  provision  for 
making  a  change  in  the  fundamentals  of  a  corporation  a  matter 
of  public  record,  the  provision  in  sec.  1820,  Stats.  (1898),  to  the 
effect  that  such  a  corporation  shall  pay  a  prescribed  fee  for 
filing  amendments  to  its  articles  of  organization,  recognizes  that 
such  filing  Is.  essential  to  the  validity  of  such  an  amendment, 
and  In  view  of  the  unwritten  law  in  respect  to  the  matter  is 
equivalent  to  a  legislative  declaration  in  harmony  therewith. 

Jbid. 
Capital  stock.    See  Cobforations,  3,  4.  .     ' 

Members  and  stockholders:  Suing  or  defending  on  behalf  of  corpora- 
tion.   See  Equity,  1. 

Officers  and  agents:  Authority  and  functions.  See  Bills  and  Notes,  6. 
Estoppel,  1-4.    Ij^surakce,  1-6. 

By-laws,    See  Insubance,  7,  8, 10,  12. 

Public-service  corporations.     See  Eminent  Domain.    Railboads,  1. 
Taxation,  1. 

Foreign  corporations.    See  Pbocess,  1. 

Costs.     See  Appeal,  12.     Intoxicating  Liquors,  4.     Mortgages,. 
10-12.    Pleading,  11.    Wills,  1-3. 

Counterclaim.    See  Pleading,  14-17. 

County  Board.    See  Towns. 

County  Judges.    See  Judges.    Officers. 

COURTS. 

Jurisdictiofk.    See  Indla^ns.    Wills,  1-3. 

Courts  of  limited  jurisdiction:  Superior  court  of  Lincoln  county. 
1.  Under  ch.  295.  Laws  of  1905,  relating  to  the  superior  court  of 
Lincoln  county,  held: 

(1)  The  words  "actions  and  proceedings"  together  cover  all 
remedies  to  be  obtained  in  courts. 

(2)  The  words  "at  law  or  in  equity"  embrace  all  exercise  of 
Judicial  or  gwasi-judlcial  power  on  the  part  of  courts,  whether 
the  power  be  conferred  upon  courts  by  statute,  common  law,  or 
equitable  rules. 

(3)  The  power  conferred  upon  the  circuit  court  or  the  judge 
thereof  by  ch,  292,  Laws  of  1880,  is  under  ch.  295,  Laws  of  1906, 
conferred  upon  th«  superior  court  of  Lincoln  county  and  upon 
its  judge.    Wisconsin  River  Imp,  Co,  v.  Pier,  325 

United  States  courts.    See  Bankruptcy,  13,  14. 
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Terms  of  court:  Powers  of  court  after  expiration  of  term. 

2.  Under  sec.  2424,  Stats.  (1898),  as  amended  by  ch.  6,  Laws  of  1905. 

where  the  June  term  in  I.  county  was  succeeded  by  a  term  com- 
mencing the  first  Wednesday  in  November,  and  the  September 
term  In  A.  county  was  succeeded  by  a  term  commencing  the 
second  Monday  in  April,  and  the  September  term  In  A.  county 
was  also  a  special  term  for  I.  county,  an  •rder  entered  in 
A.  county  on  October  16,  vacating  a  judgment  entered  in 
I.  county  in  the  preceding  August,  is  an  order  made  at  the 
same  term  at  which  judgment  was  entered.  Frost  v.  Meyer,   255 

3.  The  mere  fact  that  such  order  was  filed  with  the  clerk  after  the 

expiration  of  the  term  did  not  make  it  an  order  after  the  term. 

n)id. 

4.  In  such  case  a  recital  in  the  order  that  it  was  made  at  a  gen- 

eral term  for  A.  county,  which  was  a  special  term  for  I.  county 
"begun  and  held  on  the  16th  day  of  Ckitober,"  is  held  to  have 
had  reference  to  the  time  the  order  was  made  and  not  to  the 
time  of  the  commencement  of  the  term.  IMd. 

^ame:  Subsequent  term. 
6.  A  court  at  a  subsequent  term  may  correct  a  judgment  or  order 
on  account  of  a  clerical  error  or  mistake  In  matter  of  form  in 
the  entry.  iJnd. 

Coverture.    See  Husband  and  Wife,  1. 

Credibility.    See  Witnesses,  4. 

CRIMINAL  LAW  AND  PRACTICE. 
Nature  and  elements  of  crime.     See  Arson.    Conspibact,  S.    Ek- 

BEZZLEMENT.  HOMICIDE.  INTOXICATING  LIQUOB8,  1-3.  STAT- 
UTES, 4,  5. 

1.  One  cannot  be  said  to  wilfully  violate  a  statute  which  is  so  con- 

tradictory or  blind  that  he  must  guess  or  conjecture  what  his 
duty  is  thereunder.    Brown  v.  State,  543 

2.  An  act,  in  order  to  be  wilfully  criminal,  must  fall  both  within 

the  words  of  the  denunciatory  statute  and  within  its  spirit. 

Ibid, 

3.  Under  ch.  469,  Laws  of  1907  (sees.  1022—1  to  1022—59,  Stats.), 

and  under  the  evidence,  stated  in  the  opinion,  it  is  held  that 
defendant  was  not  shown  to  have  wilfully  failed  and  neglected 
to  obey  the  command  of  the  statute.  Ibid. 

4.  "Wilfully,"  when  used  to  describe  acts  which  shall  be  punished 

criminally,  includes,  in  addition  to  mere  purpose  to  do  the  act, 
a  purpose  to  do  wrong,  and  involves  evil  intent  or  legal  malice. 

Ibid. 

6.  "Wilfully,"  In  the  Wisconsin  criminal  statutes.  Is  satisfied  only 
by  evil  intent  without  justifiable  excuse,  and  is  used  to  charac- 
terize an  act  done  wantonly,  or  one  which  a  man  of  reasonable 
knowledge  and  ability  must  know  to  be  contrary  to  his  duty. 

Ibid, 

€.  Ch.  469,  Laws  of  1907  (sees.  1022—1  to  1022—59,  Stats.),  de- 
nounces a  penalty  upon  any  physician  who  wilfully  refuses  to 
make  a  certificate  of  birth  in  a  prescribed  form  within  five  days 
after  the  date  of  birth.  Defendant,  a  physician,  is  held  not 
guilty  of  wilful  violation  of  the  law  of  1907,  but  of  a  mere  in- 
advertent omission  of  a  required  act  in  the  sincere  attempt  to 
perform  a  duty  as  understood.  Ibid, 
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{7.  Whether  ch.  469,  Laws  of  1907  (sees.  1022—1  to  1022—59,  Stats.), 
is  an  invasion  of  the  constitutional  rights  of  the  individual,  not 
determined.]  IMd. 

Trial:  Instructions.  ' 

8.  An  instruction  that  the  jury  might  not  convict  of  a  criminal  of- 

fense unless  upon  all  the  evidence,  or  want  of  evidence,  the  ac- 
cused's guilt  is  established  beyond  a  reasonable  doubt,  is  error, 
unless  cured  in  other  portions  of  the  charge.    Dillon  v.  State, 

655 
Appeal  and  error:  Writ  of  error  before  judgment.         ' 

9.  The  proceedings  under  sec.  4719,  Stats.  (1898),  differ  from  the 

course  of  reviewing  a  motion  for  a  new  trial  upon  the  court's 
minutes  under  sec.  4724;  hence  a  motion  to  set  aside  a  verdict 
and  grant  a  new  trial  upon  the  minutes  of  the  court  upon  the 
grounds  that  the  verdict  was  contrary  to  law,  against  the  evi- 
dence and  not  supported  thereby,  and  also  upon  the  ground 
that  the  verdict  was  perverse  and  did  not  do  substantial  justice 
to  the  defendant,  presents  no  grounds  under  sec.  4719  for  the 
issuance  of  a  writ  of  error  before  judgment  to  review  the  order 
refusing  defendant  a  new  trial.    Lovesee  v.  State,  94 

Same:  Writ  of  error:  Amendment, 

10.  In  a  criminal  cause  the  fact  that  no  judgment  has  been  entered 

is  of  itself  no  sufficient  ground  for  refusing  to  consider  a  writ 
of  error,  for  the  supreme  court  has  power  to  amend  the  writ 
so  as  to  permit  a  review  of  proper  orders.    Lovesee  i?.  State,   94 

Same:  Notice  of  appeal:  Mistake  in  title  of  action. 

11.  Sec.  4761,  Stats.  (1898),  providing  for  appeals  in  criminal  cases 

from  justices'  courts,  which  by  sec.  2,  ch.  190,  Laws  of  1889, 
governs  the  police  court  of  the  city  of  Neillsvllle,  provides  that 
the  appellant  shall  "give  said  justice  notice  thereof  in  toriting 
within  twenty-four  hours."  In  an  action  in  such  police  court 
the  defendant  was  convicted  of  the  violation  of  a  city  ordinance 
and  by  mistake  entitled  the  action  in  his  notice  of  appeal  as 
"State  of  Wisconsin,"  plaintiff,  instead  of  "City  of  Neillsvllle." 
Eeld,  that  the  call  of  the  statute  was  satisfied  notwithstanding 
the  erroneous  title.    Cotoles  v.  Neillsville,  384 

Ckossikos.    See  Railroads,  5-10. 
Custom  and  Usage.    See  Trial,  2. 

DAMAGES. 

Orounds  and  subjects  of  compensatory  damages.  See  Conspiract, 
1,  2.    Contracts,  5,  13.    Highways,  1,  2.    Indians,  5.    Sales,  5. 

Same:  Remote  and  speculative  damages.    See  Eminent  Domain,  3,  4. 

Damnum  absque  injuria.    See  Husband  and  Wife,  6. 

Exemplary  damages.    See  Indians,  5. 
1.  Where  no  punitory  damages  were  awarded  by  the  Jury,  error  in 
the  manner  of  submitting  the  question  of  such  damages  to  the 
jury  was  not  prejudicial  to  appellant.    Jones  v.  Monson,       478 

Measure  of  damages.  See  Damages,  8-10.  Eminent  Domain.  Logs 
and  Logging,  2.    Mortgages,  3,  4. 

.2.  Damages  for  breach  of  contract,  under  ordinary  circumstances, 
are  limited  to  such  as  may  be  considered  to  arise  according  to 
the  usual  course  of  things  from  such  breach  and  so  must  be  re- 
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garded,  reasonably,  as  having  been  in  contemplation  by  the 
parties  at  the  time  of  making  the  contract  as  the  probable  re- 
sult of  the  breach  of  it,  or,  in  the  case  of  special  circumstances, 
such  as  may  reasonably  be  supposed  to  have  been  in  such  con- 
templation in  view  thereof  so  far  as  such  special  circumstances 
wel^B  known  to  the  parties  at  the  time  of  making  the  contract 
Anderson  v.  Savoy,  44 

3.  Under  a  contract  for  the  sale  of  400  tons  of  ice  it  Is  held^  under 

the  evidence,  stated  in  the  opinion,  that  there  were  no  special 
circumstances  to  be  dealt  with  in  determining  the  damages  to 
which  plaintiH  was  entitled.  Ibid, 

4.  In  such  case  the  true  measure  of  damages  as  to  the  ice  not  de- 

livered Is  the  difference  between  what  the  ice  would  have  cost 
the  plaintiff  under  the  contract  when  he  should  have  received 
the  same  and  the  fair  market  value  at  such  time,  with  interest 
thereon,  in  case  ice  was  reasonably  obtainable  in  the  market; 
otherwise  the  difference  between  the  cost  and  what  ice  wou!d 
have  been  actually  worth  to  him  when  he  ought  to  have  re- 
ceived it.  Ihid. 

5.  In  an  action  to  recover  damages  by  fire  to  standing  timber,  where 

the  evidence  as  to  damages  was  not  very  satisfactory,  it  is  held 
that  there  was  no  positive  error  in  rulings  on  the  admission  of 
evidence,  nor  in  instructing  the  Jury  that  in  assessing  damages 
they  should  be  fair  and  just  and  fix  such  sum  as  would  com- 
pensate the  plaintiff  for  the  injury  which  the  preponderance  of 
the  evidence  established  that  he  actually  sustained  solely  as  the 
result  of  defendants*  negligence.    Miller  v.  Neale,  426^ 

6.  The  true  measure  of  damages  when  standing  timber  is  destroyed 

by  fire  seems  to  be  the  diminution  in  the  value  of  the  land 
caused  by  the  injury  to  the  timber.  Ibid. 

7.  Where  standing  timber  is  destroyed  by  fire  it  is  not  error  to 

admit  proof  of  the  damage  to  the  timber  itself.  While  such 
proof  does  not  determine  the  measure  of  the  damages,  it  is  en- 
tirely legitimate  proof  and  entitled  to  be  considered  by  the  jury 
In  fixing  the  diminished  value  of  the  land.  Ibid. 

Same:  Building  contracts, 

8.  The  rule  of  damages  by  which  to  measure  the  proprietor's  loss  in 

case  of  substantial  performance  only  of  a  building  contract,  la 
the  reasonable  cost  of  remedying  the  defects  which  can  be  prac- 
ticably remedied  so  as  to  make  the  structure  exactly  conform 
to  the  agreement,  and  the  difference  between  the  value  of  the 
structure  so  completed  and  one  like  the  building  agreed  upon. 
On  this  subject  a  mistake  in  Ashland  L.,  S,  ds  C.  Co,  v.  Shores, 
105  Wis.  122,  133,  pointed  out  and  corrected.  Foeller  v.  Heintz, 

169 

9.  The  judicial  rule  grounded  in  equity  permitting  recovery  upon 

an  entire  building  contract,  but  substantially  performed,  aims 
to  give  the  proprietor,  in  substance,  and  as  near  as  practicable^ 
the  very  thing  contracted  for;  not  merely  in  value,  but  in  form 
and  character.  Ibid, 

10.  In  case  of  good-faith  efforts  to  perform  an  entire  building  con- 
tract, resulting  in  a  structure  satisfying  all  essentials  to  the 
substantial  purpose  of  the  proprietor  in  making  the  agreement,, 
he  is  obligated  to  pay  upon  the  agreement  the  entire  contract 
price,  subject  to  deductions  for  incompleteness  as  stated  in  the 
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foregoing,  the  fact  that  the  structure  as  completed  Is  of  as  great 
or  even  of  greater  market  value  than  the  one  called  for  not 
being  controlling.  Ihid. 

Excessive  damages. 

11.  In  an  action  by  a  servant  for  personal  injury,  an  award  of  $5,000 

damages,  while  high,  is  held  not  to  be  so  excessive  as  to  indi- 
cate either  passion  or  prejudice  on  the  part  of  the  Jury.  Wan- 
kowski  V.  Crivitz  P.  d  P.  Co.  123 

12.  In  an  action  for  personal  injuries  by  collision  with  an  automo- 

bile, upon  the  evidence,  stated  in  the  opinion,  it  is  held  that  a 
verdict  for  $1,200  damages  was  not  excessive.   Hiroux  v,  Baum^ 

197 
Damnum  absque  injuria.    See  Husband  and  Wifb,  6. 

Dams.    See  Navigable  Waters,  1,  4-8, 10,  11. 

Days.    See  Officers. 

Debtor  and  Creditor.    See  Assignments.    Bankruptct.    Evidence, 

9, 10.    Fraudulent  Conveyances.    Garnishment.    Limitation 

OF  Actions,  3.    Tender. 

Declaration  of  Trust.    See  Trusts  and  Trustees,  1,  2. 

Declarations.     See  Evidence,  5.     Husband  and  Wife,  9.     Wit- 
nesses, 2. 

DEEDS. 

Requisites  and  validitu-    See  Trusts  and  Trustees. 
Same:  Delivery.    See  Life  Estates,  3. 

1.  Evidence  that  a  deed,  signed  by  the  grantor  on  the  day  of  her 

death,  accompanied  by  directions  to  her  husband  to  deliver  it 
to  the  grantee,  followed  by  a  manual  delivery  after  the  grantor's 
death,  upholds  findings  that  the  deed  was  in  fact  delivered. 
Schumacher  v.  Draeger,  618 

Same:  Escrow. 

2.  It  is  the  intent  to  pass  title  which  makes  the  delivery  of  a  deed 

effective,  although  mere  mental  reservation  on  the  part  of  the 
grantor  cannot  affect  that  question.    Zoerb  v.  Paetz,  59 

8.  Where  an  agreement,  as  understood  by  both  parties,  is  that  de- 
livery of  a  deed  is  not  to  be  made  nor  title  pass  until  condi- 
tions,  precedent  or  concurrent,  are  performed,  a  mere  manual 
tradition  of  the  deed  under  the  mistaken  supposition  that  these 
prerequisites  had  been  fulfilled,  when  in  fact  they  had  not,  will 
not  pass  title  irrevocably.  Ibid. 

4.  Where  neither  party  to  an  attempted  transfer  of  title  to  lands 

had  definite  knowledge  of  the  character  of  the  papers  or  agree- 
ments necessary  to  carry  out  their  understanding,  but  mutually 
relied  upon  the  scrivener  to  decide  that  question  and  prepare 
the  papers,  the  intention  of  the  scrivener  as  to  the  papers  nec- 
essary to  complete  the  transaction  is  in  legal  effect  the  inten- 
tion of  the  parties,  and  his  forgetfulness  and  consequent  mis* 
take  in  handing  over  a  deed  before  a  material  part  of  the  trans- 
action had  been  performed  is  the  forgetfulness  and  mistake  of 
both  parties,  for  the  correction  of  which  a  court  of  equity  will 
afford  relief  by  cancellation  of  the  deed.  Ihid. 

5.  The  delivery  of  a  fully  executed  deed  to  the  scrivener,  who  drew 

the  necessary  papers  to  carry  out  the  agreement  of  the  parties, 
with  oral  direction  to  deliver  the  same  to  the  purchaser  when 
Vol,  137  —  44 
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his  wife  had  joined  in  a  bond  and  mortgage,  does  not  constitnte 
a  valid  delivery  In  escrow.  /did. 

€.  In  such  case,  even  if  there  could  be  a  valid  escrow.  It  was  in- 
effectual in  the  absence  of  a  valid  written  agreement  to  convey 
the  land,  such  as  would  satisfy  the  statute  of  frauds,  deposited 
with  the  deed.  /did. 

Recording  and  registration:  Constructive  notice. 
7.  The  record  of  a  deed  by  a  third  person  to  the  children  of  a  judg- 
ment debtor  is  not  of  itself  constructive  notice  to  the  judgment 
creditor  of  its  fraudulent  character  or  that  the  judgment  debtor 
was  an  interested  party  to  the  conveyance.    Foote  v.  Harrison, 

68S 
Pleading  and  evidence.    See  EjVidence,  4. 

Defect  of  Parties.    See  Afpeax<,  11. 

Deleoatioit  of  Authority.    See  Railroads,  1-4.    Towns,  8. 
Delivery.    See  Bills  and  Notes,  1.    Deeds,  1-6.    Life  Estates,  S. 
Demurrer.    See  Action,  2.    Appeal,  11,  12,  14,  27.    Indictment  and 

Information.  Injunction,  1.  Parties.  Pleading,  7,  8.  Sales,  1. 

Towns,  4. 

Depositions.    See  Discovery. 

DESCENT  AND  DISTRIBUTION 

Persons  entitled:  Divorced  toife.-  ' 

1.  A  wife  who  has  obtained  a  divorce  has  no  interest  in  the  estate 

of  her  deceased  husband  so  long  as  the  judgment  awarding  her 
a  final  division  and  distribution  of  her  husband's  property 
stands  unimpeached.    Uccker  v.  Thiedt,  634 

Rights  and  liahilities  of  heirs  and  distributees.  * 

2.  The  owner  of  real  estate,  as  against  the  heir,  may  convey  it  to 

another  as  a  gift  without  consideration.  Schumacher  v.  Draeger, 

618 
Devisees.    See  Wills,  7-13. 

Disability.    See  Husband  and  Wife,  1. 

DISCX)VBRY. 
Under  sec.  4096. 

1.  Where  a  plaintifF  proceeds  to  examine  the  defendant  under  sec 

4096,  Stats.  (1898),  for  the  purpose  of  framing  a  complaint,  it 
is  not  required  that  plaintiff  should  set  out  in  the  required  affi- 
davit facts  sufficient  to  constitute  a  cause  of  action.  Oratz  v. 
Parker,  104 

2.  In  such  case  it  is  not  even  necessary  that  the  plaintiff  should 

know  that  a  cause  of  action  exists,  and  the  examination  may 
be  had  even  though  the  affidavit  shows  affirmatively  that  the 
plaintiff  does  not  know.  Jhid, 

3.  In  such  case,  while  it  may  be  customary  to  state  in  the  affidavit 

that  the  facts  upon  which  discovery  is  sought  are  not  within 
the  knowledge  of  the  plaintiff,  such  statement  is  not  essential, 
and  its  omission  does  not  render  the  affidavit  defective.      Jhid. 

4.  In  proceedings  under  sec.  4096,  Stats.   (1898),  for  the  examina- 

tion of  a  party  before  issue  joined,  the  court  is  not  concluded 
by  the  required  affidavit  as  to  what  is  necessary  to  enable  the 
moving  party  to  plead.    Badger  Brass  Mfg.  Co.  v.  Daly,  601 
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5.  In  proceedings  under  sec.  4096,  Stats.  (1898),  taken  before  Issue 

joined,  the  limiting  of  the  examination  so  as  to  prevent  any  ex- 
amination under  any  or  either  of  the  points  set  forth  in  the 
required  affidavit,  stated  in  the  opinion,  is  held  to  show  no 
abuse  of  discretion.  Ibid, 

Same:  Examination  in  foreign  country, 

6.  A  party  residing  in  a  foreign  country  is  "without  the  state"  and 

within  the  calls  of  sec.  4096,  Stats.  (1898),  authorizing  the  ex- 
amination of  a  party  otherwise  than  as  a  witness  at  the  trial, 
and  providing  that  his  deposition  in  that  behalf  may  be  taken 
without  the  state.    Bite  v.  Keene,  625 

7.  The  provisions  of  sec.  4096,  Stats.  (1898),  requiring  depositions 

thereunder  without  the  state  to  be  taken  in  the  same  manner 
that  other  depositions  are  taken,  as  applied  to  such  depositions 
taken  in  a  foreign  country,  contemplate  depositions  taken  either 
on  oral  interrogatories  or  by  commission.  Ihid. 

8.  The  general  provisions  of  sees.  4113,  4114,  Stats.  (1898),  requir- 

ing depositions  taken  by  commission  to  be  on  written  Inter- 
rogatories, do  not  override  the  special  provisions  of  sec.  4096, 
permitting  the  party  whose  deposition  is  taken  thereunder  to 
be  examined  on  oral  interrogatories.  Ihid. 

9.  It  Is  within  the  discretion  of  the  trial  court  to  issue  letters 

rogatory  to  a  foreign  court  or  tribunal  in  aid  of  an  examina- 
tion, under  sec.  4096,  Stats.  (1898),  of  a  party  residing  in  a  for- 
eign country.  Ihid, 
DiscRETiow.  See  Attorney  and  Client,  3.  Discovery,  5.  Dis- 
missal AND  Nonsuit,  3.  Homicide,  1.  In.tunction,  1.  Judg- 
ment, 2.    Mandamus,  3.    Pleading,  11.    Trial,  1.    Wills,  1,  2. 

DISMISSAL  AND  NONSUIT. 

Toluntary:  Rights  of  adverse  party. 

1.  The  right  to  a  judgment  on  the  verdict  or  to  appeal  from  a  de- 

nial thereof  having  become  fixed  by  the  verdict,  it  cannot 
rightly  be  taken  away  by  a  voluntary  discontinuance.  Ander- 
son V,  Eorlick's  Malted  Milk  Co.  569 

2.  A  new  trial  having  been  granted,  even  if  the  right  to  discon- 

tinue the  action  is  thereby  revived,  such  right  is  not  absolute, 
but  requires  the  assent  of  the  court.  Ihid. 

3.  Where  as  the  result  of  a  full  trial  a  party,  on  the  face  of  the  rec- 

ord, is  entitled  to  judgment,  and  a  stay  of  proceedings  has  been 
granted  to  give  reasonable  opportunity  for  the  preparation  and 
service  of  appeal  papers,  the  opposite  party  and  the  court  hav- 
ing full  notice  that  it  is  Intended  in  good  faith  to  take  an  ap- 
peal, judicial  assent  to  a  discontinuance  sought  with  the  evi- 
dent purpose  of  superseding  the  right  of  appeal  should  be  with- 
held. •^&*^- 
Same:  Effect. 

4.  The  legal  effect  of  an  order  that  "the  action  be  and  is  hereby  dis- 

missed without  costs  to  either  party,"  is  to  terminate  the  ac- 
tion.   Wawrzyniakowski  «.  Hoffman  d  Billings  Mfg.  Co.         629 
Involuntary:  Effect.    See  Attorney  and  Client,  1,  3.    Judgment,  3. 

5.  A  judgment  of  dismissal,  ''without  prejudice  to  the  plaintiff's 

right  to  bring  another  action,"  of  an  action  regularly  before 
the  circuit  court  on  appeal  from  a  justice's  judgment  (whether 
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the  order  of  dismissal  was  regular  or  not),  left  no  judgment 
in  the  justice's  court,  and  constituted  no  bar  to  a  subsequent 
action.    Holman  v.  Lueck,  375 

6.  Such  judgment  of  dismissal,  If  erroneous,  constituted  error  with- 
in the  jurisdiction  of  the  circuit  court.  Il)id. 

DivoBCE.    See  Desceivt  and  Distribution. 
DwETXiNG  House.    See  Arson. 
Ejectment.    See  New  Tbiai.,  1. 

ELECTION  OF  REMEDIES. 

1.  Election  to  take  advantage  of  a  breach  of  a  contract  must  be 

promptly  made.    Voss  v.  Northwestern  Nat,  L.  Ins.  Co.  492 

2.  Such  rule  is  peculiarly  applicable  to  mutual  insurance  contracts, 

where  the  insured  practically  is  on  both  sides  of  the  contract* 
as  insurer  and  Insured.  Ibid. 

Elections.    See  Cebtiobabi,  2-4. 

ELECTRICITY. 

Where,  in  an  action  for  personal  Injuries,  it  appeared  without  dis- 
pute that  plaintiff,  twenty-five  years  of  age,  knew  he  was  taking 
hold  of  a  live  electric  wire  heavily  charged,  had  before  him 
actual  demonstration  of  its  condition,  and  yet  intentionally  and 
unnecessarily  but  from  good  motives  grasped  the  wire,  assum- 
ing, without  real  knowledge,  to  know  that  he  would  be  pro- 
tected by  the  insulating  cover  upon  the  wire,  he  is  guilty  of 
a  slight  want  of  ordinary  care  which  contributed  to  his  injury. 
Billington  v.  Eastern  Wis.  R.  d  L.  Co.  41$ 

Electric  Railway.    See  Eminent  Domain.    Evidence,  1^20. 
EMBEZZLEMENT. 

1.  In  a  criminal  prosecution  for  embezzlement  the  evidence,  stated 
in  the  opinion,  is  held  sufficient  to  warrant  a  conviction. 
Guenther  v.  State,  183 

a.  Where  an  employee  made  sales  on  credit,  instructions  as  to  the 
ownership  of  the  debts  thereby  created  and  the  circumstances 
under  which  the  employee  would  have  been  guilty  of  embezzle- 
ment for  misappropriation  of  the  moneys  when  collected,  even 
If  erroneous,  are  not  prejudicial,  when  the  proceeds  of  such 
sales  or  credit  accounts  are  not  included  in  the  amount  found 
by  the  jury  to  have  been  embezzled  by  the  employee.  Ibid. 

8.  Where  a  crime  is  committed  by  the  complete  embezzlement  of 
moneys,  the  guilty  person  is  none  the  less  liable  to  the  owner 
for  the  moneys  so  embezzled,  and  payment  thereof  or  settle- 
ment therefor  by  a  note  does  not  expunge  or  contradict  the 
•  guilt  of  the  already  completed  embezzlement.  Ibid. 

4.  In  such  case  instructions  relating  to  the  significance  of  the  acts 
of  the  employer  in  retaining  a  promissory  note  to  cover  the 
shortage  are  immaterial  to  the  result  of  a  criminal  prosecution. 

Ibid. 

6.  In  a  criminal  prosecution  for  embezzlement,  evidence  of  a  state- 
ment to  the  defendant,  an  employee,  that  his  employer  "doesn't 
want  his  men  to  be  living  in  poverty,  so  if  you  need  a  little 
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money, — at  first  you  may  need  some  of  the  money  used  for 
sales  and  pay  It  back  when  you  are  able/'  Is  Tield,  at  the  most, 
to  authorize  trifling  application  of  moneys  for  current  living 
expenses  anticipatory  of  the  $40  monthly  salary  to  be  allowed 
^  defendant,  and  not  to  authorize  expenditures  of  about  $600  in 
the  repair  of  defendant's  residence.  IHd. 

EMINENT  DOMAIN. 

Nature^  extent,  and  delegation  of  power.    See  Navioable  Waters. 
'Compensation:  Measure  and  amount:  Evidence.  See  Evidence,  18-20. 

1.  In  proceedings  to  condemn  a  right  of  way  for  an  electric  rail- 

road, evidence  showing  that  the  defendant  railroad  was  con- 
nected with  and  had  traflac  arrangements  with  commercial 
railroads,  of  the  probable  location  of  its  freight  yards  and  their 
proximity  to  such  other  railroads,  and  what  under  its  charter 
were  its  powers  and  privileges  as  to  Its  right  to  use  motive 
power  other  than  electric  in  its  use  of  the  strip  of  land  sought 
to  be  condemned,  is  admissible  to  show  what  use  the  defendant 
might  make  of  this  strip.  Pierce  v.  Chicago  d  Milwaukee  E. 
R.  Co.  550 

2.  In  proceedings  to  condemn  a  right  of  way  for  an  electric  railroad, 

the  nature  of  the  use  of  the  strip  sought  to  be  condemned  is 
material  on  the  question  of  damages  to  the  landowner's  adjoin- 
ing property,  if  it  appears  that  a  particular  use  would  naturally 
tend  to  depreciate  its  market  value.  Ibid. 

Z.  In  proceedings  to  condemn  a  right  of  way  for  an  electric  rail- 
road, items  of  evidence  of  the  cost  of  replacing  sheds  and  fences 
taken  as  part  of  the  strip,  and  of  the  danger  to  life  and  prop- 
erty consequent  upon  a  railroad  farm  crossing,  are  not  in  them- 
selves elements  for  which  damages  can  properly  be  allowed  as 
items  of  injury  to  the  adjoining  land,  and  in  arriving  at  the 
damages  are  to  be  rejected  as  too  remote  and  conjectural  as 
causes  of  depreciation.  Ibid. 

4.  In  such  case,  under  positive  directions  and  instructions,  stated 

in  the  opinion,  It  is  presumed  that  the  jury  understood  that 
they  were  not  to  assess  any  special  damages  on  account  of  con- 
jectural or  remote  conditions,  and  that  they  followed  such  ex- 
plicit instructions  in  arriving  at  their  verdict.  Ibid, 

Same:  Instructions  to  jury. 

5.  In  proceedings  to  condemn  a  right  of  way  for  an  electric  railroad, 

instructions  to  the  jury  Informing  them  that  evidence  that  the 
defendant's  railroad  was  connected  with  and  had  traffic  arrange- 
ments with  commercial  railroads,  of  the  probable  location  of  its 
freight  yards  and  their  proximity  to  such  other  railroads,  and 
what  under  its  charter  were  its  powers  and  privileges  as  to  its 
right  to  use  motive  power  other  than  electric  in  Its  use  of  the 
strip  of  land  sought  to  be  condemned,  could  only  be  considered 
on  the  question  of  the  market  value  of  the  land  not  taken,  are 
held  appropriate  and  sufficient  to  inform  the  jury  of  its  duty 
in  considering  such  evidence.  Pierce  v.  Chicago  d  Milwaukee 
E.  R.  Co.  550 

6.  In  proceedings  to  condemn  lands  for  an  electric  railroad,  por- 

tions of  instructions  to  the  jury  excepted  to,  stated  in  the  opin- 
ion, which  were  only  parts  of  sientences  or  paragraphs  embrac- 
ing one  subject  and  which  should  be  considered  in  connection 
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"With  the  other  parts,  are  held  not  to  be  subject  to  the  claim 
that  they  conveyed  the  idea  that  the  jury  were  not  to  take  into 
consideration  any  enhanced  value  of  plaintiff's  lands  at  the  time 
of  taking  by  reason  of  the  probable  construction  of  the  road. 

Ildd. 

7.  In  proceedings  to  condemn  land  for  an  electric  railroad,  instruc- 

tions to  the  jury,  stated  in  the  opinion,  are  held  to  embody  the 
rule  applicable  to  the  situation,  correctly  embrace  the  elements 
of  the  case  bearing  on  the  question  at  issue,  and  to  sufftciently 
cover  defendant's  requests  on  that  subject.  /did. 

8:  In  proceedings  to  condemn  land  for  an  electric  railroad,  refusals 
to  instruct  and  the  instructions  given  which  pertained  to  dupli- 
cation of  damages,  the  defining  of  fair  market  values,  the  value 
of  the  strip  actually  taken,  the  materiality  of  sales  of  other 
property  in  connection  with  opinion  evidence  of  witnesses  as 
to  market  value,  the  opinions  of  witnesses  as  to  the  damages 
to  the  remainder  of  the  land  baaed  on  the  depreciation  of  the 
market  value  of  the  whole,  the  adaptability  of  the  remainder 
of  the  land  for  platting  because  of  the  railroad  crossing,  and 
its  availability  for  present  and  immediate  uses,  are  held  not  to 
have  been  erroneous.  Ibid, 

9.  In  proceedings  to  condemn  lands  for  an  electric  railroad,  instruc- 
tions to  the  jury  that  they  were  not  to  agree  in  advance  to  add 
the  values  as  fixed  by  the  various  witnesses,  to  divide  the  total 
by  the  number  of  witnesses,  and  to  adopt  the  result  as  the  true 
value,  but  that  the^  were  "to  consider  all  credible  evidence, 
facts,  and  circumstances  in  the  case,  and  therefrom  find  and 
determine  the  fair  market  value  of  the  land  taken  and  the  de- 
preciation, if  any,  to  the  fair  market  value  of  the  land  not 
taken,"  are  held  to  be  an  appropriate  and  correct  submission, 
and  not  open  to  the  objection  that  thereby  the  court  informed 
the  jury  that  they  could  take  an  average  of  the  fair  market 
values  testified  to  by  the  various  witnesses  as  the  actual  market 
values  of  the  property  involved.  ,  Ibid^ 

Enoltsh  Lanquage.    See  Newspapers,  2. 

Enticing  of  Wife.    See  Husband  and  Wife,  2-9. 

Entibe  Contracts.    See  Contracts,  12-17.    Damages,  8-10. 

Equitable  Loen.    See  Appeal,  28.    Specific  Psbfobicancb,  2,  8. 

EQUITY. 

Jurisdiction,    See  Action.    Appeal,  9.    Deeds,  4.    Highways,  2,  3. 

Life  Estates.    Municipal  Cobporations,  7,  8.    Subrogation,. 

2,  3.    Tender,  1. 
Enforcement  of  legal  rights. 

1.  Although  the  right  of  a  member  of  a  corporation  to  Invoke  the 

interference  of  a  court  of  equity  to  practically  coerce  the  cor- 
poration to  enforce  its  legal  rights  against  its  officers  exists, 
equitable  considerations  guide  and  control  in  granting  or  with- 
holding relief.    Dorner  v.  School  District,  147 

2.  A  court  will  not  coerce  the  enforcement  of  a  strict  legal  rights 

however  clear,  if  thereby  injustice  and  inequity  will  be  done. 

Ibid, 
Laches,    See  Election  of  Remedies. 

8.  A  court  of  equity  may  and  should  refuse  to  upset  consummated 

and  contemplated  transactions  to  the  hurt  of  those  who  have 
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acted  in  good  faith  at  the  suit  of  a  plaintiff  who,  by  laches  or 
failure  to  protest  upon  opportunity  before  the  acts  were  done, 
has  Induced  or  justified  belief  that  he  acquiesced  in  and  ap- 
proved the  acts.    Dorner  t\  School  District,  147 

4.  Equity  discourages  stale  demands  and  will  not  aid  one  who  has 
been  guilty  of  gross  laches.    Foote  v.  Harrison,  588 

6.  The  rule  of  laches  is  applied  by  a  court  of  equity  according  to 
its  ideas  of  right  and  Justice  and  independently  of  any  pre- 
scribed period  of  time,  the  reasonableness  of  the  time  depending 
upon  the  facts  and  circumstances  of  each  particular  case.    JMd. 

EscBOw.    See  Deeds,  2-6. 

ESTOPPEL. 

Equita1)l€  estoppel:  Persons  affected.    See  Insubawce,  9, 11.    Munici- 
pal  COBPOBATIONS,    8,   9.      SCHOOLS   AND    SCHOOL    DISTRICTS,    1. 

Watver,  2. 

1.  One  who  knows  that  the  officer  or  agent  of  a  corporation  with 

whom  he  is  dealing  habitually  transacts  certain  kinds  of  busi- 
ness for  such  corporation  under  circumstances  which  neces- 
sarily show  knowledge  on  the  part  of  those  charged  with  the 
corporate  business,  has  a  right  to  assume  that  such  officer  or 
agent  is  acting  within  the  scope  of  his  authority.  Curtis  L.  d 
L.  Co.  V.  Interior  L.  Co.  341 

2.  A  corporation  is  estopped  from  denying  that  its  agents  possess 

all  the  authority  which  it  gives  them  the  appearance  of  having. 

Jhid. 

3.  A  corporation  is  estopped  from  denying  that  Its  general  officer 

has  the  powers  which  it  has  customarily  allowed  him  to  exer- 
cise. IMd, 

4.  Where  the  secretary  and  treasurer  of  a  corporation  is  clothed 

with  apparent  authority  to  do  acts  which  he  does,  his  acts  are 
binding  on  the  corporation.  JMd. 

Same:  Pleading. 

5.  While  estoppel,  as  a  general  rule,  must  be  pleaded,  if  the  facts 

showing  the  estoppel  are  within  the  issues  made  by  the  plead- 
ings, and  the  evidence  showing  the  estoppel  is  admissible  for 
any  purpose  thereunder,  it  is  not  necessary  that  the  estoppel 
should  be  specially  pleaded.    Latoton  v.  Racine,  593 

EVIDENCE. 
Presumptions. 

1.  The  existence  of  a  personal  relation  or  a  state  of  things  being 

once  established  by  proof,  the  presumption  is  that  such  relation 
or  state  of  things  continues  to  exist  as  before  until  the  con- 
trary is  shown  or  until  a  different  presumption  is  raised  from 
the  nature  of  the  subject  in  question.  Billiard  v.  Wisconsin 
Life  Ins.  Co,  208 

2.  The  foregoing  rule  applies  to  an  established  condition  as  to  life 

and  matrimonial  relations.  Ihid. 

3.  In  the  absence  of  proof  to  the  contrary,  the  presumption  exists 

that  a  government  survey  shows  the  correct  acreage  of  a  par- 
ticular forty.    Curtis  L.  d  L.Co.  v.  Interior  L.  Co^  341 
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Burden  of  proof.    See  Asbitbation  and  Awabd,  2.    Homicide,  1. 
4.  In  an  action  to  set  aside  a  deed  for  fraud  or  undue  influence  the 
burden  of  proof  is  ujpon  the  plaintiff.    Schumacher  v.  Draeger, 

618 
Relevancy,  materiality,  and  competency.    See  CoNTBA(7rs,  8.    Dam- 
ages,  8-10.     Eminent  Domain,  1-5.     Loos  and  Logoino,  1. 
Trial,  2. 

Same:  Res  gestw. 

6.  In  an  action  to  recover  damages  resulting  to  plaintiff's  standing 
timber  by  reason  of  a  fire  alleged  to  have  been  negligently  set 
on  defendants'  land  by  their  servant,  declarations  of  the  serv- 
ant made  in  connection  with  and  throwing  light  upon  his  acts 
in  starting  the  fire  are  held  admissible  as  part  of  the  res  gestcp. 
Miller  v.  Neale,  426 

Affirmative  and  negative  evidence.  .  « 

6.  Evidence  merely  negative  in  form,  in  contradiction  of  positive 

evidence,  does  not  call  for  explanation  to  the  Jury  as  regards 
its  definition  or  comparative  weight,  Anderson  v,  Eorlick*8 
Malted  Milk  Co,  569 

7.  Where  the  evidence  upon  the  negative  takes  the  form  of  recol- 

lection and  positive  denial  based  thereon,  it  is  affirmative,  in 
effect,  rather  than  negative,  under  the  rule  for  comparative 
weight  of  the  two  classes  of  evidence,  notwithstanding  its  nega- 
tive form.  Ibid. 

8.  In  an  action  for  personal  injuries,  the  controversy  being  as  to 

whether  a  bell  or  other  signal  was  sounded  or  not,  there  being 
positive  evidence  that  it  did,  and  a  witness  having  testified  that 
he  did  not  hear  the  bell  or  signal  sounded,  a  situation  is  pre- 
sented calling  for  instructions  on  the  question  of  positive  and 
negative  evidence  and  their  comparative  weight  Ibid. 

Admissions:  Account  stated.    See  Appeal,  21. 

9.  Where  a  demand  in  the  form  of  a  bill  or  account  is  delivered  to 

a  debtor  his  conduct  with  reference  thereto  may  be  significant, 
and  his  failure  to  object  within  a  reasonable  time  be  construed 
priTTia  facie  as  an  admission  that  such  bill  or  account  is  cor- 
rect.   Jones  V.  De  Muth,  120 

10.  Such  failure  to  object  is  not  at  all  conclusive  either  on  the  fact 

of  admission  or  on  the  fact  of  correctness,  but  is  prima  facie, 
subject  to  be  overcome  by  other  evidence.  Ibid. 

Declarations,  See  Evidence,  5.  Husband  and  Wife,  9.  Wit- 
nesses, 2. 

Documentary  evidence:  Books  of  account. 

11.  Under  sec.  4186,  Stats.  (1898),  relating  to  admission  in  evidence 

of  books  of  account,  absence  of  any  evidence  "that  such  entries 
are  Just,  to  the  best  of  his  [witness's]  knowledge  and  belief," 
renders  the  entries  in  the  books  inadmissible.  Jones  v,  De  Muth, 

120 

12.  On  the  trial  of  a  claim  consisting  of  two  items  of  $150  each  for 

money  loaned,  filed  against  a  decedent's  estate,  the  claimant's 
books  of  account,  verified  under  the  calls  of  sec.  4186,  Stats. 
(1898),  are  properly  excluded,  since  the  items  fall  within  the 
exception  of  sec.  4187,  excluding  entries  of  items  of  money  de- 
livered at  one  time  exceeding  $5.    Dohmen  v.  Estate  of  Blum, 

560 
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13.  In  such  case,  by  reason  of  the  statute  rendering  the  plaintiff  in- 

competent to  testify  to  transactions  or  communications  person- 
ally had  with  the  decedent,  plaintiff  could  not  use  the  books  as 
memoranda  to  refresh  his  memory  and  then  testify  to  the  trans- 
actions. JJ)id. 

14.  Neither  were  such  books  admissible  under  sec.  4189,  Stats.  (1898), 

since  that  section  refers  to  entries  made  in  a  book  not  strictly 
a  book  of  account,  and  the  books  were  Identified  as  belonging 
to  the  class  mentioned  in  sec.  41S6,  and  produced  by  a  party 
to  the  cause  in  his  own  behalf.  Ibid. 

15.  In  such  case,  even  if  one  cash  item  was  represented  by  a  writ- 

ten order  drawn  upon  another  party  indebted  to  the  plaintiff, 
which  was  given  to  the  deceased  and  cashed  by  him,  it  is  but 
another  method  of  delivering  money  to  the  deceased  and  with- 
in the  exception  of  sec.  4187,  Stats.  (1898).  Ibid. 

[16.  Whether  the  books  of  account  mentioned  in  sec.  4186,  Stats. 
(1898),  properly  verified,  would  in  any  case  be  evidence  of  a 
loan  of  money  as  a  separate  transaction,  not  determined.]    Ibid. 

Parol  or  extrinsic  evidence  affecting  writings.  See  Bh^ls  and 
Notes,  1.    Contracts,  8-10.    Municipal  Cobpokations,  3, 

17.  Under  a  written  contract  to  convey  the  SW  SW  6-35-8  in  a  cer- 

tain county  of  this  state  at  a  specified  price  per  acre,  the  unit 
upon  which  the  price  was  made  and  accepted  is  the  acre,  and 
there  is  no  such  ambiguity  in  the  writings  as  would  admit  parol 
testimony  to  vary  the  terms  of  the  written  agreement.  Curtis 
L,  d  L.  Co.  V.  Interior  L.  Co.  341 

Opinion  evidence:  Subjects  of  expert  testimony.    See  Tbiax,  4. 

18.  In  proceedings  to  condemn  lands  for  an  electric  railroad,  a  hy- 

pothetical question  as  to  values,  stated  in  the  opinion,  is  held 
not  to  embrace  improper  items  of  evidence,  to  contain  sufficient 
facts  to  enable  the  witness  to  foi-m  an  opinion,  and  not  to  be 
misleading  or  confusing.  Pierce  if.  Chicago  d  Milwaukee  E. 
R.  Co.  550 

19.  In  proceedings  to  condemn  lands  for  an  electric  railroad,  where 

a  witness  had  fully  testified  on  the  questions  of  the  adaptability 
of  the  lands,  a  farm,  for  platting  and  how  to  plat  it  after  the 
taking  of  the  strip  for  railroad  purposes,  it  is  not  prejudicial 
error  to  sustain  an  objection  to  a  question:  "Would  you,  as  a 
real-estate  man,  advise  the  owner  of  the  farm  to  cut  it  into  acre 
tracts  and  sell  them  off  on  Asylum  avenue?"  since  an  answer 
to  the  question  would  at  most  be  expressive  of  the  witness's 
opinion  or  advice  regarding  the  advisability  of  platting  and  cut- 
ting off  acre  tracts  on  Asylum  avenue.  Ibid. 

20.  If  such  question  was  designed  to  elicit  an  answer  respecting  the 

market  value  of  the  land  In  acre  lots,  the  ruling  was  also  proper, 
because  the  question  failed  to  disclose  any  such  purpose  and 
an  appropriate  answer  thereto  could  not  give  such  information. 

Ibid. 
Same:  Competency  of  experts. 

21.  Testimony  of  a  witness  qualifying  as  an  expert  as  to  values  of 

farm  lands,  that  he  had  owned  real  estate  in  a  city  distant 
about  one  quarter  of  a  mile,  that  he  had  owned  acreage  prop- 
erty, that  he  had  theretofore  bought  and  sold  some,  and  that 
he  had  made  inquiries  as  to  market  values,  shows  sufficient 
information  on  the  subject  to  enable  him  to  express  his  opln- 
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Ions  on  the  questions  covered,  the  grounds  of  his  opinions  and 
their  weight  being  for  the  determination  of  the  jury.  Pierce  v. 
Chicago  d  Milwaukee  E,  R.  Co.  550 

Weight  and  sutjiciency.  See  Abbitration  and  Awaiid,  4,  8.  Bro- 
kers, 1,  3.  Contracts,  10,  18.  Criminal  Law,  3.  Damages,. 
3,  7,  10-12.  Dkeds,  1.  E>rBEZZLEMENT,  1-5.  Evidence,  6-8.  21. 
Fires,  3,  4.    Indians,  5.    Master  and  Servant,  1,  2,  11,  21-24. 

Exceptions.    See  Appeal,  1-6,  11,  19. 
Excessive  Damages.    See  Damages,  11, 12. 

EXECUTORS  AND  ADMINISTRATORS. 

Presentation  and  allowance  of  claims:  Contingent  claim9^  See  Evi- 
dence, 12-15. 

1.  Under  ^ec.  3844,  Stats.  (1898),  where  plaintiff  had  a  claim  for 

her  husband's  share  In  a  partnership  against  the  estate  of  the 
surviving  partner,  who  died  a  nonresident  and  upon  whose  es- 
tate ancillary  administration  was  granted  In  Wisconsin,  such 
claim,  though  unliquidated,  if  not  seasonably  presented  in  the 
ancillary  administration,  cannot  be  the  basis  of  an  action  In 
Wisconsin  courts  against  the  distributee  of  the  surviving  part- 
ner's estate.    Davis  v.  Davis,  640 

2.  A  contingent  claim  is  one 'which  may  never  accrue,  where  the 

liability  depends  upon  some  future  event  which  may  or  may 
not  happen;  and  therefore  the  fact  that  an  accounting  is  nec- 
essary to  determine  the  amount  due  as  claimant's  share  in  a 
partnership  does  not  make  the  claim  a  contingent  claim  against 
the  estate  of  a  deceased  partner.  Ihid, 

Executory  Contracts.    See  Contracts,  1,  19-21.    Sales,  1,  2. 

Exemplary  Damages.    See  Damages,  1. 

Exemptions.    See  Municipal  Corporations,  9. 

Expert  Testimony.    See  Evidence,  18-21. 

Ex  Post  Facto  Laws.    See  Negligence,  4. 

Fees.    See  Justices'  Courts. 

Fine.    See  Penalties. 

FIRES. 

See  Arson.    Damages,  5-7.    Evidence,  5.    Trial,  2,  8. 

1.  A  man  may  lawfully  burn  rubbish  or  brush  upon  his  own  land 
if  he  exercises  that  prudence  in  the  starting  of  the  fire  and  the 
management  thereof  after  it  has  started  which  the  rules  of  ordi- 
nary care  demand.    Miller  v.  Nealc,  426 

k.  2.  A  man  starting  a  fire  on  his  own  land  is  using  a  dangerous  agent, 
and  when  there  is  much  Inflammable  material  on  the  ground,, 
and  the  wind  is  strong  in  the  direction  of  his  neighbors'  lands, 
he  may  be  charged  with  negligence  if  he  sets  a  fire,  or  if,  hav- 
ing set  it,  he  does  not  exercise  that  care  to  keep  it  under  control 
which  ordinary  prudence  dictates.  Ihid. 

S.  In  an  action  to  recover  damages  resulting  to  the  plaintiff's  stand- 
ing timber  by  reason  of  a  fire  alleged  to  have  been  negligently 
set  on  the  defendants'  land  by  their  servant  and  which  escaped 
from  control  and  spread  upon  plaintiffs  land,  the  evidence, 
stated  In  the  opinion,  is  held  sufficient  to  entitle  the  Jury  to* 
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find  that  there  was  negligence  both  In  starting  the  fire  and  in 
taking  care  of  it  after  it  was  started.  Ibid. 

4.  In  such  case  the  evidence  on  the  question  of  contributory  negli- 
gence on  the  part  of  the  plaintiff  is  held  to  have  presented  a 
question  for  the  jury.  Jbid^ 

FoRECLOscBE.    See  Bawkruptct,  3.    Wills,  9-12. 

Foreign  Cobporationb.    See  Process,  1. 

Forfeiture.    See  Penalties,  1,  2,  6.    Subrogation,  3. 

Franchise.    See  Municipal  Corporations,  10-14.    Taxation,  1, 

Fraud.  See  Evidence,  4.  I.^ife  Estates,  1.  Limitation  of  Actions. 

FRAUDULENT  CONVEYANCES. 
See  Bankruptcy.    Deeds,  7.    Limitation  of  Actions,  3. 

Preferences  to  creditors,  ' 

1.  That  state  of  mind  which  in  a  reasonable  man  would  lead  to  in- 

quiry is  called  mere  "suspicion,"  and  as  regards  notice  of  fraud- 
ulent Intent  under  which  conveyances  by  a  debtor  to  a  creditor 
with  intent  to  defraud  are  held  void,  the  burden  the  state  law 
has  placed  upon  the  freedom  of  doing  business,  that  if  a  reason- 
ably prudent  man  would  be  moved  to  inquiry,  and  inquiry 
would  disclose  facts  leading  to  a  belief,  that  is  sufficient,  is  for 
the  protection  of  creditors  against  actual  fraud.  Stuart  v.  Farm- 
ers Bank,  6$ 

2.  Apart  from  some  statutes  in  case  of  assignments,  there  is  noth- 

ing in  state  policy,  nor  in  the  policy  of  the  common  law,  to  pre- 
vent a  "debtor  from  honestly  paying  one  creditor  to  the  exclusion 
of  others,  although  knowing  and  intending  that  thereby  he 
would  give  a  preference.  Ihid. 

Front-foot  Rule.    See  Municipal  Corporations,  4-6. 

GARNISHMENT. 

In  an  action  by  the  plaintiff,  assignee  of  a  nonnegotiable  note,  the 
defendant  pleaded  payment  under  a  judgment  of  a  justice  of 
the  peace  in  an  action  wherein  defendant  was  summoned  as 
garnishee,  but  under  the  evidence,  stated  in  the  opinion,  held: 

(1)  Payment  of  the  judgment  in  the  garnishment  action  was 
no  defense  in  the  instant  action. 

(2)  The  proof  was  sufficient  prima  facie  to  establish  notice 
of  the  assignment  of  the  note.    Holman  v.  Lueck,  375 

General  Appearance.    See  Process,  2. 

General  Denial.    See  Pleading,  5,  6,  15. 

Gifts.    See  Deeds,  7.    Descent  and  Distribution. 

Gross  Negligence.    See  Bills  and  Notes,  4,  5. 

Guardian  ad  Litem.    See  Pleading,  3,  12. 

Hatchways.    See  Master  and  Servant,  24.    Municipal  Corpora- 
tions, 17,  18. 
Heat  of  Passion.    See  Homicide,  3-6,  8. 
Heirs.    See  Descent  and  Distribution,  2. 


Digitized  by 


Google 


700  INDEX.  [137 


HIGHWAYS. 

E8ta1)U8hment:  Award  of  damages:  Review:  Equity. 

1.  Even  though  the  order  of  the  town  board  laying  ont  a  highway 

specifies  all  the  land  which  the  supervisors  consider  damaged. 
It  is  not  necessary  that  It  should  specify  all  adjacent  land  which 
the  board  do  not  consider  damaged  or  with  regard  to  which  the 
benefits  may  equal  the  damages.    Olson  t?.  Curran,  380 

2.  Town  supervisors,  having  jurisdiction  to  decide  what  lands  were 

damaged  by  the  laying  out  of  a  highway,  decided  that  the  only 
damages  sustained  by  the  plaintiff  by  reason  of  the  taking  of 
land  and  laying  out  of  the  highway  were  upon  one  of  two  forties 
of  plaintiff's  land.  Held,  If  the  town  board  were  in  error  in  so 
doing,  that  It  was  error  within  their  Jurisdiction,  which  resulted 
In  an  insufficient  allowance,  and  plaintiff's  remedy  was  by  ap- 
peal under  the  provisions  of  sec.  1285,  Stats.  (1898).  Jhid. 
2.  In  such  case  plaintiff  Is  not  entitled  to  equitable  relief,  not  be- 
cause he  had  an  adequate  remedy  at  law  within  the  ordinary 
meaning  of  that  expression,  but  upon  the  ground  that  the  statu- 
tory remedy.  In  cases  where  it  may  be  followed,  is  exclusive, 
and  that  a  court  of  equity  has  no  right  to  say  that  shall  not  be 
done  which  a  valid  statute  authorizes  to  be  done.                  Ibid. 

Injuries  from  defects:  Snow:  Right  of  action. 

4.  No  right  of  action  exists  at  common  law  against  municipalities 

for  injuries  sustained  by  reason  of  a  defective  highway,  and 
the  only  provision  In  our  statutes  creating  a  liability,  out  of 
which  a  cause  of  action  might  arise  on  account  of  a  defective 
highway.  Is  sec.  1339,  Stats.  (1898).    Uecker  v.  Clyman,         38 

5.  Under  sec.  1339,  Stats.  (1898),  as  amended  by  ch.  305,  Laws  of 

1899,  no  action  is  maintainable  on  account  of  injuries  sustained 
by  reason  of  an  accumulation  of  Ice  and  snow  upon  any  high- 
way, unless  the  accumulation  complained  of  has  continued  for 
three  weeks.  Hence  where  a  complaint  for  Injuries,  alleged  to 
have  been  occasioned  by  an  accumulation  of  Ice  and  snow  In  a 
highway,  fails  to  allege  that  such  accumulation  had  existed  for 
three  weeks  prior  to  the  date  of  the  injury  lor  which  the  action 
Is  brought,  no  cause  of  action  is  stated.  Ibid. 

€.  Sec.  1249,  Stats.  (1898),  gives  no  right  of  action  for  Injuries  sus- 
tained by  reason  of  a  snow  blockade  in  a  highway,  and,  although 
a  highway  may  be  out  of  repair  by  reason  of  Its  being  blockaded 
with  snow,  and  the  town  officers  may  be  negligent  in  failing 
to  remove  the  blockade  as  required  by  sec.  1249,  such  negligence 
is  not  actionable  unless  it  Is  made  so  by  the  provisions  of  sec 
1339,  Stats.  (1898).  Ibid. 

Same:  Railroad  crossings.    See  Railroads,  5-10. 
HoLDEB  IN  Due  Course.    See  Bills  aitd  Notes,  3,  4,  6,  7. 

HOMICIDE. 

Evidence:  Burden  of  proof:  Eye-witness. 
1.  Whether  or  not  in  a  criminal  prosecution  for  homicide  It  Is 
proper  to  require  the  state  to  call  an  eye-witness,  a  point  not 
decided,  it  Is  within  the  discretion  of  the  trial  court  to  refuse 
a  request  in  that  behalf  and  such  refusal  will  not  be  held  erro- 
neous unless  there  is  an  abuse.    Dillon  v.  State,  655 
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Trial:  Instructions. 

2.  In  a  criminal  prosecution  for  homicide,  to  justify  the  giving  of 

instructions  on  the  law  of  manslaughter  in  the  first  degree  it 
should  appear  from  the  evidence  (1)  that  the  killing  was  done 
without  design  to  effect  death;  (2)  that  it  was  done  by  the  act, 
procurement,  or  culpable  negligence  of  the  defendant;  and 
(3)  that  it  was  done  while  defendant  was  engaged  in  the  per- 
petration of  a  crime  or  misdemeanor  not  amounting  to  a  felony 
or  while  he  was  attempting  to  commit  such  crime.  Hence  it  is 
not  error  to  refuse  instructions  on  that  subject,  where  the  evi- 
dence tended  to  show  an  assault  or  an  assault  and  battery  by 
defendant  upon  the  deceased,  but  which  had  become  a  completed 
act  before  the  homicide.    Dillon  v.  State,  655 

3.  In  a  criminal  prosecution  for  homicide  it  is  not  error  to  refuse 

to  give  as  part  of  the  definition  of  "heat  of  passion"  a  statement 
that  heat  of  passion  does  not  contemplate  such  overpowering 
disturbance  as  to  destroy  volition,  the  reasoning  faculty,  even 
temporarily,  where  'Tieat  of  passion"  was  completely  defined  in 
the  charge,  since,  although  the  omitted  statement  might  prop- 
erly be  given,  it  is  merely  illustrative.  Ibid. 

4.  As  a  definition  of  "heat  of  passion"  the  term  "obscurement  of 

reason"  is  not  synonymous  with  the  term  "dethronement  of 
reason."  Ibid. 

5.  In  a  criminal  prosecution  for  homicide  an  instruction  that  "heat 

of  passion"  means  such  passion  as  amounts  to  temporary  ob- 
scurement of  reason  and  renders  the  slayer  incapable  of  form- 
ing a  premeditated  design  to  kill,  is  not  prejudicially  erroneous,, 
where  the  term  has  been  otherwise  fully  defined  in  the  charge. 

Ibid. 

6.  In  a  criminal  prosecution  for  homicide  the  words  "deliberate"" 

and  "premeditated"  may  be  used  interchangeably  in  an  instruc- 
tion defining  heat  of  passion.  Ibid. 

7.  Generally,  in  attempting  to  follow  the  statutory  definition  of  a 

degree  of  homicide  In  instructions  to  the  Jury,  the  words  of  the 
statute  should  be  given  as  they  are  found,  with  such  explana- 
tion as  is  necessary  to  direct  the  Jurors  by  way  of  defining  the 
terms  employed  in  the  statute.  Ibid. 

8.  In  a  criminal  prosecution  for  homicide  an  instruction  that,  if  the 

homicide  occurred  while  the  accused  was  in  the  heat  of  passion 
rendering  him  Incapable  of  forming  a  "deliberate,"  "premedi- 
tated" design  to  kill,  he  should  be  convicted  of  manslaughter 
in  the  third  degree.  Is  not  erroneous,  although  neither  of  the 
quoted  words  appears  in  the  statute  defining  that  degree.    Ibid. 

9.  In  a  criminal  prosecution  for  homicide  It  is  not  prejudicial  error 

to  give  or  refuse  instructions  on  self-defense,  where  there  Is  no 
evidence  tending  to  establish  Justifiable  homicide  and  the  ac- 
cused disclaimed  killing  the  deceased  in  self-defense.  Ibid. 

10.  It  is  unnecessary  to  Instruct  the  Jury  as  to  any  degree  of  murder 

or  manslaughter  concerning  which  there  Is  not  sufficient  evi- 
dence to  warrant  conviction.  Ibid. 

11.  In  a  trial  for  homicide  it  is  proper  to  instruct  the  Jury  that  con- 

sideration by  the  Jury  of  a  lower  grade  of  offense  would  depend 
on  its  failure  to  convict  of  a  higher  grade,  and  that  the  Jury 
need  not  consider  a  lower  grade  if  it  found  accused  guilty  of  a 
higher  one.  Ibid. 

Household  Goods.    See  Sales,  2. 
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HUSBAND  AND    WIFE. 

Hetation:  Presumptions,    See  Evidence,  2. 
Disahilitiea  and  privileges  of  coverture:  Torts. 

1.  The  doctrine  that  a  wife  is  incapable  of  being  guilty  of  a  wroni^ 

jointly  with  her  husband  because  of  the  ancient  presumption 
that  what  a  wife  does  in  that  regard  in  her  husband's  presence, 
or  so  near  by  as  to  be  under  his  influence,  is  presumed  to  be 
under  coercion  of  his  will,  so  far  as  it  once  existed  and  Is  not 
obsolete,  relates  to  a  mere  rebuttable  presumption,  not  disa- 
bility.   Jones  V,  Monson,  478 

Same:  Crimes,    See  Arson,  3,  5,  6.    Conspikacy,  3. 

Enticing  and  alienating. 

2.  A  complaint,  stated  in  the  opinion,  alleging  in  appropriate  lan- 

guage the  formation  of  a  conspiracy  to  injure  by  depriving 
plaintiff  of  the  affections  and  society  of  his  wife,  is  held  to  suffi- 
ciently allege  that  the  wrongful  acts  were  perpetrated  pursu- 
ant to  a  wrongful  combination,  and  that  such  purpose  was  ac- 
complished. Jones  V.  Monson,  478 
Z.  The  alienation  of  a  wife's  affections  Is  such  a  wrong  that  a  hus- 
band and  wife,  accomplishing  It  by  concert  of  action,  may  be 
both  liable  for  the  resulting  damage.                                        IIM. 

4.  What  a  father  and  mother  may  do  In  relation  to  their  daughter 

continuing  to  reside  with  her  husband,  without  inference  of 
bad  intent  arising  therefrom,  is  quite  different  from  what  a 
stranger  may  safely  do  as  regards  such  interference.  Ihid. 

6.  The  relations  of  parent  and  child  in  their  moral  aspects,  and  legal 
as  well,  begin  at  the  inception  of  the  child's  life  and  do  not 
wholly  end  until  life  ends,  and  those  relations  carry  with  them 
certain  duties  and  privileges  as  to  advice  and  protection  and 
helpfulness  in  case  of  need,  the  observance  of  which  Is  so  nat- 
ural, so  laudable,  and  so  essential  to  the  family  happiness  and 
welfare  that  acts  ostensibly  promotive  thereof  are  not  to  be 
lightly  held  to  have  had  a  wicked  purpose  for  their  mainspring. 

Ihid. 

6.  In  actions  by  a  husband  against  a  wife's  parents  for  alienating 

the  wife's  affections,  the  true  test  to  be  applied  to  the  evidence 
is:  Were  the  parents  in  what  they  did  actuated  with  reasonable 
liarental  regard  for  their  child,  or  were  they  actuated  by  un- 
reasonable ill  will  towards  the  husband  or  the  wife,  as  the  case 
may  be?  If  the  former  and  they  yet,  from  the  standpoint  of  a 
better  or  the  best  judgment,  were  wrong,  excusably  mistaking 
the  true  situation,  the  resulting  injury  Is  damnum  absque  in- 
juria. Ihid. 
Same:  Instructions  to  jury. 

7.  In  an  action  by  a  husband  for  damages  caused  by  an  executed 

conspiracy  by  the  wife's  parents  to  alienate  her  affections  and 
deprive  her  husband  of  her  society  and  assistance,  the  court 
instructed  the  jury  as  stated  in  the  opinion.  Held,  that  the  lan- 
guage of  the  charge,  while  rather  restrictive,  was  in  favor  of 
the  parents  and  hence  not  prejudicial.    Jones  v^  Monson,       478 

5.  In  such  instructions  the  use  of  the  words  "knowledge  of  the 

child's  actual  situation,"  instead  of  "knowing  or  reasonably  ap- 
prehensive of  the  child's  needs,"  or  words  of  similar  import, 
showing  that  the  parents  may  advise  upon  reasonable  appear- 
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ances  of  necessity  therefor  as  well  as  upon  actual  knowledge, 
if  error  at  all,  is  error  in  the  parents'  favor.  Ibid, 

3.  In  an  action  by  a  husband  for  damages  for  alienating  his  wife's 

affections,  declarations  of  the  wife  made  out  of  court  long  after 
the  alleged  wrongful  act  was  done  are  not  evidence  against  the 
husband,  and  do  not  suggest  an  instruction  directing  the  Jury 
to  consider  advice  or  statements  made  to  the  wife  subsequent 
to  the  separation.       -  Ibid. 

Hypothetical  Questions.    See  Evidence,  18-20. 

f  CE.    See  Highways,  5,  6. 

Illeoax  Contracts.    See  Insurance,  2-6. 

Impeachment  of  Award.    See  Arbitration  and  Award,  6-8 

Implied  Covenants.    See  Vendor  and  Purchaser,  12-14. 

Improvements.    See  Mortgages,  1-4.    Vendor  and  Purchaser,  15. 

Incorporation.    See  Corporations. 

Incumbrance.    See  Tax  Titles,  2. 

Indebtedness.    See  Municipal  Corporations,  14-16. 

Indemnity.    See  Insurance,  15-17. 

Independent  Contractor.    See  Master  and  Servant,  23,  24. 

INDIANS. 

1.  A  state  court  has  Jurisdiction  of  the  subject  matter  of  an  action 

for  assault  and  battery  notwithstanding  the  fact  that  the  par- 
ties are  Indians  and  the  occurrence  took  place  on  an  Indian 
reservation.    Deragon  v.  Sero,  276 

2.  The  laws  of  Wisconsin  for  the  peace  and  good  order  of  people 

within  its  boundaries  extend  to  Indian  reservations  and  apply 
to  infractions  of  such  laws  whether  by  persons  of  Indian  blood 
or  others.  Ibid. 

2.  The  reasonable  limits  of  a  direction  to  an  Indian  policeman  by 
an  Indian  agent  and  Indian  farmer,  to  keep  people  back  from 
car  entrances  when  persons  are  getting  on  and  off  cars,  are  that 
mere  curiosity  seekers,  loafers,  and  persons  having  no  business 
to  go  to  a  car  entrance  at  a  depot  platform  are  to  keep  at  a 
reasonable  distance  therefrom,  so  as  not  to  interfere  with  the 
proper  and  safe  transaction  of  business  between  the  railroad 
company  and  its  patrons  in  respect  to  railway  travel;  and  it 
does  not,  reasonably,  contemplate  interference  with  a  person 
going,  in  an  orderly  way,  to  a  car  entrance  to  meet  and  assist 
his  wife  and  family  in  alighting  from  the  car  and  taking  care 
of  them  and  their  belongings.  Ibid. 

4.  Such  direction  of  the  Indian  agent  and  Indian  farmer  is  no  Jus- 

tification for  an  assault  and  battery  by  the  policeman  upon  an 
Indian  residing  on  a  reservation,  who,  after  having  been  or- 
dered back  from  the  front  of  a  depot  platform,  persisted  in  his 
attempt  to  meet  his  wife  and  child  then  arriving  upon  a  rail- 
way train.  Ibid. 

5.  In  an  action  by  an  Indian  against  an  Indian  policeman  for  an 

assault  and  battery  committed  while  plaintlfT  was  assisting  his 
wife  and  child  to  alight  from  a  train,  in  the  pretended  execu- 
tion of  a  direction  of  an  Indian  agent  and  Indian  farmer  to 
keep  people  awdy  from  car  entrances  while  passengers  were 
getting  on  and  off  of  trains  at  a  depot  platform,  the  evidence. 
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stated  in  the  opinion,  is  Tietd^to  require  the  Bubmisslon  to  the 
jury  of  the  question  of  punitory  a43  well  as  actual  damages. 

Ibid. 

6.  An  assault  and  battery  by  an  Indian  policeman  was  attempted  to 
be  Justified  on  the  ground  that  plaintiff  was  violating  a  direc- 
tion given  by  an  Indian  agent  and  Indian  farmer.  That  direc- 
tion, if  so  drastic  as  to  justify  the  acts  of  the  policeman,  was 
unreasonable  as  matter  of  law.  Held,  that  defendant  was  not 
prejudiced  by  submitting  to  the  jury  the  question  of  the  rea- 
sonableness of  the  direction.  Ibid. 

INDICTMENT  AND  INFORMATION. 

Requisitea  and  sufficiency  of  accusation.    See  Abson,  4. 
Plea  in  abatement:  Demurrer, 

1.  In  a  criminal  prosecution  a  demurrer  to  a  plea  In  abatement — 

that  defendant  had  not  had  a  preliminary  examination  as  pro- 
'  Tided  by  law,  had  never  waived  his  right  to  such  examination, 
and  was  not  a  fugitive  from  justice — admits  the  truth  of  the 
facts  alleged  and  precludes  the  defendant  from  offering  any 
proof  thereon.    Ouenther  v.  State,  183 

2.  In  such  case,  while  sustaining  the  demurrer  may  be  error.  It  will 

not  require  a  reversal  If  no  prejudice  is  caused  thereby.    Ibid. 

Industrial  INBUBA^'cs.    See  Insurance,  15-17. 

INJUNCTION. 

Cfrounds  of  relief.    See  Municipal  Corporations,  8. 
Preliminary  injunction:  Dissolution. 

1.  Where  a  complaint  is  demurrable  only  because  several  causes  of 

action  have  been  improperly  joined,  it  is  within  the  field  of 
judicial  discretion  to  continue  a  restraining  order  Issued  there- 
on in  force  until  the  plaintiff  is  given  an  opportunity  to  amend. 
Carstens  v.  Fond  du  Lac,  465 

2.  Where  the  only  allegations  of  a  complaint  that  would  support  an 

injunction  were  made  on  information  and  belief,  and  such  aver- 
ments were  positively  contradicted  by  affidavits  £led  on  a  mo- 
tion to  dissolve  a  temporary  injunction  and  were  not  supported 
by  counter  affidavits,  the  court  is  held  to  have  properly  granted 
a  motion  to  dissolve  the  Injunction.  Ibid. 

In  pari  delicto.    See  Insurance,  5. 

INSTRUCTIONS  TO  JURY. 

Particular  cases. 

Erroneous  instruction  cured  by  correct  statement  elsewhere  in 
charge.    Dillon  v.  State,  655- 

What  constitutes  a  preference.    Stuart  v.  Farmers  Bank,  66 

Notice  necessary  to  charge  the  indorsee  of  promissory  note.  Kipp 
V.  Smith,  234 

Not  prejudicial  to  submit  Instructions  on  punitory  damages  where 
none  are  awarded  by  the  jury.    Jones  v.  Monson,  478 

As  to  rule  of  damages  for  injury  to  standing  timber  by  fire  negli- 
gently started.    Anderson  v.  Savoy,  44 

Collection  of  debt  in  addition  to  prosecuting  for  embezzl*»»nent. 
Guenther  v.  State^  16» 
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Heat  of  passion  in  prosecution  for  homicide.  Dillon  v.  State,  655 
Rule  of  damages  for  alienation  of  wife's  affections  by  an  executed 

conspiracy  of  her  parents.    Jones  v.  Monson,  478 

Ordinary  care.    Hiroux  v.  Baum,  197 

Injuries   to   servant   from   defective   machinery.     Wankowski   v. 

Crivitz  P.  d  P.  Co.  12S 

Form,  requisites,  and  sufficiency.    See  Appeal,  26.    Evidence,  6,  8. 

1.  Instructions  to  the  jury  which  contain  a  statement  of  the  plaint- 

iff's testimony,  and  which  somewhat  confuse  the  claim  of  plaint- 
iff made  through  his  counsel  as  argumentative  deductions  from 
facts  with  the  facts  themselves,  are  held  to  be  not  prejudicial. 
Wankowski  v.  Crivitz  P.  d  P.  Co.  123 

2.  In  an  action  to  recover  on  a  contract  for  personal  services,  an 

instruction  as  to  the  question  of  how  long  a  period  plaintiff 
was  promised  by  defendant's  son  he  should  receive  the  increased 
wages  claimed,  though  not  very  happily  worded,  is  held  to  be 
free  from  any  error,  and  not  so  phrased  that  the  Jury  could 
reasonably  have  been  misled.    Larson  v.  Foss,  304 

3.  A  charge  to  the  Jury  is  not  required  to  contain  a  discussion  of 

the  evidence  in  connection  with  the  legal  propositions  appli- 
cable thereto.    Jones  v.  Monson,  478 

4.  A  charge  to  the  Jury  is  not  required  to  state  a  proposition  more 

than  once,  nor  adopt  any  particular  phrasing  of  a  proposition 
by  counsel.  Ibid. 

5.  In  instructions  to  the  jury  it  is  not  advisable  to  state  any  legal 

proposition  applicable  to  the  evidence  in  an  argumentative  way. 
('  .  IMd. 

6.  In  instructing  the  Jury  it  is  not  necessary  to  enlarge  upon  the 

importance  of  a  particular  proposition  in  its  moral  or  other 
aspects.  Ihid. 

7.  The  giving  of  instructions  to  the  jury  applicable  to  the  evi- 

dence, good  as  far  as  they  go,  with  no  further  instructions 
asked  by  way  of  explanation  or  otherwise,  is  not  prejudicial 
although  the  Jury  may  have  gone  astray.  Anderson  v.  Horlick's 
Malted  Milk  Co.  569 

8.  A  phrase  of  an  instruction  to  the  Jury:   **Where  two  witnesses 

directly  contradict  each  other,  and  the  veracity  of  neither  i& 
'  impeached,  the  presumption  of  truth  is  in  favor  of  the  wit- 
ness who  swears  affiimatively,"  while  disapproved  for  use  of 
the  words  "presumption  of  truth,"  in  connection  with  the 
other  parts  of  the  charge  is  held  not  to  have  misled  the  jury. 

Ibid. 

9.  In  an  action  for  personal  injuries  received  by  falling  down  an 

elevator  shaft,  a  question  of  the  special  verdict  inquiring  as 
to  whether  the  entrance  to  the  elevator  was  reasonably  guarded, 
stated  in  the  opinion,  is  held  to  have  substantially  covered  the 
calls  of  sec.  1636;,  Stats.  (1898),  requiring  all  eletrators  to  be 
**securely  guarded  and  fenced."  Ibid. 

Requests  for  instructions. 

10.  Refusal  of  requests  for  instructions  to  the  Jury  is  held  to  be  with- 
out error,  where,  so  far  as  they  stated  correct  principles  of  law 
applicable  to  the  case,  they  were  included  in  the  charge  as 
given,  and  those  not  so  included  had  no  substantial  evidence 
on  which  to  base  them.    Miller  v.  Neale,  426 

Vol.  137  —  45 
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11.  It  is  not  error  to  refuse  requested  instructions  applicable  to  the 

case  which  were  substantially  covered  in  the  general  charge. 
Jones  V.  Monson,  478 

Construction  and  operation.    See  Instructions  to  Juby,  8,  9. 

12.  It  is  not  error  aj9  against  the  defendant  to  instruct  the  Jury  that 

the  burden  of  proof  Is  on  the  plaintiff  to  "estahlish  the  facts 
essential  to  his  cause  of  action  by  a  preponderance  or  greater 
weight  of  evidence."    Jones  v.  Monson,  478 

13.  The  word  "establish/*  as  applied  to  the  quantum  of  evidence  nec- 

essary to  warrant  the  existence  of  a  fact  in  issue,  is  more  ap- 
propriate to  a  criminal  than  a  civil  case.  I&td. 

INSURANCE. 
Mutual  CJompanies. 
Authority  of  officers:  Illegal  contracts. 

L  The  officers  of  a  mutual  indemnity  Insurance  company  organized 
under  the  laws  of  Wisconsin,  without  capital  stock,  and  au- 
thorized to  do  business  on  the  assessment  plan,  cannot  sell  any 
interest  therein.    Sauerhering  v,  Rueping^  407 

2.  An  alleged  agreement  whereby  plaintiff  expected  to  secure  by 

purchase  from  defendants,  who  were  officers  and  directors  of  a 
mutual  indemnity  company,  claims  against  such  company  which 
was  organized  without  capital  stock  and  authorized  to  do  busi- 
ness on  the  assessment  plan,  the  right  to  manipulate  the  com- 
pany in  his  own  interest  by  getting  control  of  the  directors 
and  officers  to  be  secured  by  the  removal  of  some  and  the  elec- 
tion of  oth-ers  of  his  own  choosing,  and  to  thereby  secure  the 
removal  of  such  company  to  the  plaintifTs  city,  is  illegal  and 
contrary  to  public  policy  and  good  morals.  Ibid, 

3.  Such  contract,  if  binding,  bound  the  defendants  to  secure  the 

removal  of  location  of  the  company,  regardless  of  whether  such 
removal  was  for  the  interest  of  the  members  or  not,  and  was 
In  conflict  with  the  duty  which  the  defendants  owed  to  the  mem- 
bers of  the  company,  who  were  entitled  to  the  exercise  of  the 
Judgment  and  discretion  vested  in  defendants  as  its  officers. 

Ibid. 

4.  Defendants*  influence  as  officers  and  members  of  such  mutual  in- 

demnity insurance  company  was  not  the  subject  of  barter  or 
sale,  and  the  agreement  to  exercise  such  influence  was  illegal. 

Ibid. 

5.  In  such  case,  it  appearing  that  plaintiff  was  in  possession  of  all 

the  facts,  and  knew  the  company  was  a  mutual  assessment  com- 
pany and  without  capital  stock,  plaintiff  and  defendants  were 
in  pari  delicto,  and  the  law  therefore  should  not  afford  plaintiff 
relief.  Ibid. 

6.  In  such  case,  where  the  alleged  contract  was  performed,  in  part 

at  least,  on  both  sides,  neither  party  is  entitled  to  relief.    Ibid. 
Life. 
Breach  of  contract  by  ins^rer:  Waiver.  See  Election-  of  Remedies,  2. 

7.  Where  an  assured,  under  a  policy  of  life  insurance  alleged  to 

have  been  breached  by  the  passage  of  a  by-law  of  the  mutual 
company  which  issued  the  policy,  continues  for  four  years  to 
make  payments  without  objection,  he  cannot  claim  the  benefits 
of  the  alleged  breach.     Voss  v.  Northwestern  Nat.  L.  Ins.  Co. 
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8.  A  by-law   was   passed   by   a  mutual   life   insurance   company, 

obviously  in  good  faith,  to  maintain  the  solvency  of  the  com- 
pwiy.  The  insured,  and  plaintiff  the  beneficiary,  had  notice  of 
such  purpose  and  knew  the  company  was  run  on  the  Idea  that 
the  by-law  was  valid.  Held,  that  it  was  their  duty,  in  Justice  to 
other  members,  to  seasonably  elect  whether  they  would  treat 
the  passage  of  such  by-law  as  a  breach  of  their  contract  of  in- 
surance or  not.  IJ)id. 

9.  In  such  case  the  question  Is  not  one  of  estoppel,  but  waiver. 

Ihid. 

10.  Where  a  mutual  life  insurance  company,  by  the  passage  of  a 

by-law  providing  for  an  increased  premium,  works  a  repudia- 
tion of  its  contract  with  an  insured  which  justifies  rescission, 
the  insured  cannot  continue  for  four  years  to  stand  upon  the 
policy,  claiming  the  benefits  of  it  without  paying  the  increased 
premium,  the  company  carrying  the  risk  for  the  full  value  of 
the  policy,  while  if  rescission  had  been  promptly  made  the  ap- 
pellant would  only  be  liable  for  the  damages  caused  by  the 
breach.  The  insured  cannot  thus  stand  on  repudiation  or  no 
repudiation  as  best  serves  his  purpose.  Jl)id, 

11.  Where  an  insured  received  and  for  four  years  retained  papers 

informing  him  of  the  corporate  action  of  a  mutual  life  insur- 
ance company  in  which  he  held  a  policy,  and  also  informing 
him  of  the  effect  of  such  action  on  his  policy,  he  cannot  be 
permitted  to  say  that  he  did  not  know  the  contents  of  such 
papers.  Ihid. 

12.  Where  a  mutual  life  insurance  company  passed  a  by-law  in- 

creasing the  rates  of  premiums  on  existing  policies  (whether 
the  passage  and  attempted  enforcement  thereof  was  a  breach 
of  its  contracts  of  insurance  being  a  point  not  decided),  in  an 
action  for  damages  predicated  on  such  breach  it  is  held  upon 
the  whole  record  that  both  the  Insured  and  the  beneficiary  had 
waived  the  right  to  maintain  the  action.  IMd. 

Action  on  policy:  Surrender  value:  Came  of  action:  Married  women. 

13.  In  case  of  a  policy  of  life  insurance  providing  that  it  shall  have 

a  surrender  value  upon  specified  conditions,  a  cause  of  action 
to  recover  such  value  does  not  exist  in  advance  of  such  per- 
formance. Hilliard  v,  Wisconsin  Life  Ins.  C(x  208 
14.  A  policy  of  life  insurance  on  the  life  of  a  married  man,  unquali- 
fiedly payable  at  maturity  to  his  wife,  is  governed  by  sec.  2347. 
Stats.  (1898);  but  one  so  made  payable  but  conditioned  that  in 
a  specified  event  it  shall  have  a  surrender  value  in  which  the 
beneficiary  shall  have  no  interest,  is  not  as  to  such  feature  con- 
trolled by  such  statute.                                                               Ibid. 

INDUSTRIAL  Insurance. 

Right  of  action:  Conditions  precedent 

15.  Under  a  policy  of  insurance  indemnifying  the  defendant  cor- 
poration against  loss  by  reason  of  injuries  suffered  by  its 
employees,  of  whom  plaintiff  was  one,  the  policy  providing, 
"No  action  shall  lie  against  the  company  as  respects  any  loss 
under  this  policy,  unless  It  shall  be  brought  by  the  assured 
himself,  to  reimburse  him  for  loss  actually  sustained  and 
paid  by  him  in  satisfaction  of  a  Judgment  within  sixty  days 
from  the  date  of  such  Judgment,  and  after  trial  of  the  issue," 
there  Is  no  privity  of  contract  between  the  insurer  and  the 
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employee,  and  the  latter  cannot  reach  the  proceeds  of  such 
policy  In  an  action  brought  directly  against  the  insurer.  Sten- 
hom  17.  Brown-Corliss  Engine  Co.  564 

16.  While  there  might  be  fulfilment  of  the  condition  precedent  to 

the  right  to  maintain  an  action  on  such  policy  by  payment 
otherwise  than  in  money,  such  payment  must  be  made  and  ac- 
cepted in  good  faith  and  there  must  be  a  bona  fide  settlement 
and  satisfaction  of  the  Judgment  secured  by  the  Injured  em- 
ployee. Ibid. 

17.  Proceedings  taken  by  the  employee  in  attempting  to  subject 

such  policy  to  his  judgment  secured  against  the  defendant 
corporation,  the  corporation  having  been  adjudged  a  bankrupt 
after  the  instant  action  had  been  brought,* are  held  to  have 
been  a  mere  subterfuge  resorted  to  for  the  purpose  of  making 
a  nominal  compliance  with  the  terms  of  the  Insurance  con- 
tract Ibid. 

Intent.    See  Deez>s,  2.    Intoxicating  Liquors,  1,  2. 

Interest.    See  Mortgages,  5,  6,  9.    Tender,  3,  4. 

Interrogatories.    See  Discovery,  7,  8. 

INTOXICATING  LIQUORS. 

1.  Under  a  statute  prohibiting  a  licensee  to  sell  or  give  away  in- 

toxicating liquors  to  minors  without  the  written  authority  of 
parent  or  guardian,  and  providing  that  for  such  a  violation  the 
license  shall  be  subject  to  revocation,  the  licensee's  intent  re- 
specting alleged  violations  of  the  statute  is  not  an  essential 
factor  in  the  offense.    State  ex  rel.  Conlin  v,  Wausau,  311 

2.  While  th<e  system  of  regulation  of  intoxicating  liquors  grants  the 

licensee  the  privilege  of  conducting  his  business  through  an 
agent,  it  also  imposes  on  the  licensee  the  affirmative  duty  to  see 
to  it  that  every  regulation  is  obeyed  by  his  agents  as  well  as 
himself.  Hence  such  a  licensee  is  answerable  for  the  acts  of 
his  agents  (barkeepers)  though  he  is  absent  from  his  place  of 
business  and  had  instructed  those  agents  not  to  make  forbidden 
sales.  Ibid. 

3.  Where  a  barkeeper,  in  the  absence  and  without  the  knowledge 

of  the  saloonkeeper  and  in  violation  of  Instructions  not  to  sell 
to  any  minor,  such  instructions  being  a  condition  of  his  em- 
ployment, sold  intoxicating  liquors  to  a  minor,  the  saloonkeeper 
is  guilty  of  a  violation  of  sec.  1558,  Stats.  (1898),  and  it  be- 
comes the  duty  of  the  body  issuing  him  his  license  to  revoke  it. 

Ibid. 

4.  On  mandamus  to  compel  the  revocation  of  a  liquor  license  it  ap- 

peared, among  other  things,  that  the  license  period  had  expired 
before  the  cause  was  heard  on  appeal  from  a  Judgment,  entered 
during  the  life  of  the  license,  erroneously  denying  the  writ. 
Held,  that  the  relator  is  entitled  to  a  reversal  of  the  Judgment 
with  costs  and  to  have  judgment  for  costs  in  the  trial  court. 

Ibid. 
Joinder. 
Of  causes  of  action.    See  Action.    Ikjunctiow,  1. 
Of  parties.    See  Appeal,  11. 
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JUDGES. 
See  Courts. 

-County  judges:  Compensation. 

1.  Under  sec.  694,  Stats.   (1898).  providing  that  the  county  board 

shall  fix  the  salaries  of  county  officers,  including  the  county 
judge,  in  the  absence  of  other  specific  provisions  the  salary  of 
a  county  judge  so  fixed  constitutes  the  sole  compensation  for 
all  services  which  the  law  requires  of  him.  Hoffman  v.  Lincoln 
County,  353 

2.  Under  sec.  2454,  Stats.   (1898),  as  amended  by  ch.  45,  Laws  of 

1903,  judges  of  county  courts  which  do  not  have  civil  jurisdic- 
tion are  entitled  to  a  per  diem  compensation  for  hearing  appli- 
cations for  permits  allowing  minors  to  labor,  except  in  counties 
where  provision  is  otherwise  made  by  law.  Itid. 

3.  The  coutfty  court  of  Lincoln  county  is  endowed  with  civil  juris- 

diction by  ch.  249,  Laws  of  1895,  and  sec.  9  thereof  provides 
that,  in  all  matters,  actions,  and  proceedings  of  which  the 
county  court  and  the  judge  thereof  "had  jurisdiction  before  the 
passage  of  this  act,"  It  should  be  lawful  for  him  to  receive  and 
charge  the  same  fees  and  per  diem  as  theretofore  allowed  by 
law  for  like  services,  to  be  paid  in  like  manner.  Ch.  109,  Laws 
of  1891,  in  force  in  1895,  prohibiting  the  employment  of  chil- 
dren under  fourteen  years  of  age  In  certain  occupations,  except 
upon  a  permit  to  be  obtained  from  the  county  judge  after  ex- 
amination into  the  circumstances,  further  provided  that  "no 
charge  or  fee  shall  be  required  under  this  section."    Held: 

(1)  The  word  "required"  indicates  that  the  intent  was  to 
make  sure  that  the  application  should  be  entirely  free  to  the 
applicant  and  to  prevent  the  county  judge  from  requiring  such 
applicant  to  pay  anything  in  order  to  secure  the  permit. 

(2)  The  county  judge  of  Lincoln  county  was  entitled  to  his 
per  diem  compensation  from  the  county  for  time  actually  en- 
gaged in  considering  applications  for  child  labor  permits  from 
and  after  the  time  of  the  passage  of  the  act  giving  his  court  civil 
jurisdiction.  lUd, 

JUDGMENT. 

Amendmenty  correction,  and  review  in  same  court.    See  Attorney 

AND  Client,  S.    Courts,  5. 
Opening  or  vacating.    See  Appeal,  15.    Courts,  2,  5. 

1.  On  a  motion  to  set  aside  a  judgment  entered  on  default  it  ap- 

peared, among  other  things,  that  the  complaint  was  duly  veri- 
fied and  that  the  evidence  offered  was  ample  and  sufficient  to 
support  the  verdict  of  the  jury  on  the  amount  of  damages  found. 
Held: 

(1)  Under  sec.  2891,  Stats.  (1898),  plaintiff  was  obliged  only 
to  msLke  proof  of  his  damages. 

(2)  Even  if  plaintiff  proved  more  than  he  was  obliged  to,  the 
evidence  offered  did  not  negative  and  in  no  way  affected  his 
right  to  recover. 

(3)  It  was  not  error  to  refuse  to  set  aside  the  default  judg- 
ment.   Phillips  V.  Portage  Transit  Co.  189 

2.  On  a  motion  to  set  aside  a  default  judgment  the  allegations  of 

the  answer  were  very  meager  upon  the  facts  going  to  the  de- 
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fense,  and  were  upon  the  information  and  belief  of  the  presi- 
dent of  the  defendant  corporation,  who,  it  appeared  from  the 
record,  had  no  personal  knowledge  thereof,  although  conclusions 
of  law  were  stated  positively  upon  the  knowledge  of  the  pleader. 
There  was  no  affidavit  produced  to  support  the  allegations  of 
the  answer  as  to  the  merits  of  the  defense.  Held,  that  there  was 
^  no  abuse  of  discretion  in  the  conclusion  of  the  trial  court  that 
the  ends  of  Justice  did  not  require  that  the  judgment  be  set 
aside,  or  that  such  excuse  had  been  shown  as  called  for  the 
exercise  of  the  court's  discretion  in  defendant's  favor.  Ihid. 
Conclusiveness  of  adjudication:  Involuntary  nonsuit.  See  Appeal^ 
27.    Arbitration  and  Award,  1. 

8.  A  judgment  rendered  in  a  former  action  as  the  result  of  a  mo- 
tion for  a  nonsuit,  made  by  the  defendant  at  the  close  of  plaint- 
IfT's  testimony  and  before  the  defendant  offered  any  evidence, 
and  rendered  because  plaintiff  was  found  guilty  of  contributory 
negligence,  is  not  a  judgment  of  dismissal  on  the  merits,  but  a 
judgment  of  involuntary  nonsuit,  and  is  not  a  bar  to  another 
action  brought  upon  the  same  grounds.  Oratz  v,  Parker,  104 
Same:  Purchase  hy  attorney  pendente  lite  of  8u2>ject  of  action:  Effect 
of  judgment  on  client* s  rights, 
.  4.  When  the  record  shows  that  an  attorney  who  had  appeared  for 
defendants  in  the  action,  but  who  had  purchased  from  them  the 
lands  involved  therein  pendente  lite,  was  defending  the  action 
and  appealed  from  the  judgment  therein  in  their  names,  the 
defendants  are  bound  by  the  judgment  rendered  in  the  action. 
Emerson  Vi.  McDonell,  265 

6.  In  such  case  it  is  presumed  that  defendants  knew  that  a  judg- 
ment would  follow  the  trial  of  the  action  in  which  they  par- 
ticipated and  were  sworn  as  witnesses,  and,  having  by  consent 
conferred  upon  their  attorney  of  record  authority  to  give  or 
receive  notice  of  entry  of  such  judgment,  notice  of  entry  there- 
of to  such  attorney  is  notice  to  defendants.  Ihid. 

6.  In  such  case,  notice  of  entry  of  judgment  havlnfif  been  served  on 
defendants*  attorney,  the  situation  did  not  bring  defendants 
within  the  calls  of  sec.  2832,  Stats.  (1898).  Ibid. 

JiTDGMENT  ROLL.      See  APPEAL,  2,  5,  6. 

Judicial  Day.     See  Officers,  2. 
Judicial  Power.    See  Courts,  1. 

Jurisdiction.    See  CoiriiTS,  1.    Justices'  Courts,  2,  3.    Municipal 
Corporations,  21,  22. 

JUSTICES'  COURTS. 
See  Mandamus,  4-6. 

Appeal:  Unlawful  detainer, 

1.  Under  sec.  3368,  Stats.   (1898),  governing  appeals  in  unlawful 

detainer  actions,  and  sec.  3754,  which  governs  appeals  in  other 
cases,  an  appeal  from  a  judgment  of  restitution  is  fully  per- 
fected by  giving  the  required  undertaking,  and  the  undertaking 
becomes  effective  although  appellant  neglects  to  pay  the  justice 
the  enumerated  fees.    Palin  v.  Prohert,  40 

2.  The  provisions  of  sec.  3754,  Stats.  (1898),  as  to  payment  of  fees 

are  not  mandatory,  nor  is  such  payment  a  jurisdictional  fact» 
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but  an  effective  return  may  be  made  by  the  justice  without  their 
payment  having  in  fact  been  made.  Ibid. 

3.  Such  rule  is  not  affected  by  the  fact  that  the  appeal  Is  taken 
from  a  judgment  of  a  municipal  court  whose  judge  is  placed 
on  a  salary,  and  who  is  required  to  collect  the  ordinary  jus- 
tice's fees  and  pay  them  into  the  public  treasury,  since  it  rests 
with  the  public  authorities  to  apply  the  proper  remedy  for  any 
neglect  of  the  judge  of  such  court  to  collect  such  amounts. 

Ihid, 

Justification  of  assault  and  battery.    See  Indians,  4. 

Laches.    See  Equity,  3-5. 

IiANQUAGE.    See  Newspapers.    ' 

Law  op  the  Case.    See  Appeal,  27. 

Letters.    See  Contracts,  6.    Vendor  and  Purchaser,  1,  4-8. 

Letters  Rogatory.    See  Discovery,  9. 

Licenses.    See  Intoxicating  Liquors. 

Liens.  , 

Equitable.    See  Appeal,  28.    Specific  Performance,  2,  3. 
Mechanics'.    See  Mechanics'  Liens. 
Vendors'.    See  Appeal,  28.    Specific  Performance,  2,  3. 
By  will.    See  Wills,  7-13. 

LIFE  ESTATES. 

See  Limitation  of  Actions,*  21.    Trusts  and  Trustees,  3.    Wills, 

7-13. 

1.  In  an  action  in  equity  to  set  aside  conveyances,  held,  on  de- 

murrer: 

(1)  The  allegation  of  the  complaint  that  C.  was  the  life 
tenant,  in  possession,  at  the  time  a  tax  title  was  obtained  by 
the  life  tenant's  second  wife,  and  that  she  made  her  home  with 
him,  establish  a  fiduciary  relation  between  the  plaintiffs  and 
the  life  tenant. 

(2)  It  was  the  duty  of  the  life  tenant,  for  the  benefit  of 
plaintiffs,  to  pay  the  tax  charges  upon  the  property  during  his 
tenancy. 

(3)  The  allegations  as  to  failure  of  the  life  tenant  to  comply 
with  such  obligation  pursuant  to  a  collusive  agreement  between 
himself,  his  second  wife,  and  her  children  for  the  purpose  of 
obtaining  the  title  to  the  lands  and  depriving  plaintiffs  of  their 
interest  therein,  were  sufficient  to  charge  fraud.    Boon  v,  RooU 

451 

2.  In  such  case,  under  the  allegation  of  the  complaint  that  the  sec- 

ond wife  was  the  wife  of  the  life  tenant  and  occupied  the  prem- 
ises with  him  as  their  home,  she  would  be  required  to  explain 
the  transaction  of  securing  the  tax  title  and  to  establish  that  it 
was  taken  by  her  in  good  faith.  Ihid. 

3.  In  an  action  by  remaindermen  to  set  aside  a  tax  deed  alleged 

to  have  been  collusively  obtained  by  a  life  tenant,  his  wife,  and 
her  children  by  a  former  marriage,  allegations  that  the  grantor 
made,  executed,  and  delivered  a  conveyance  of  the  premises  to 
the  remaindermen  and  life  tenant  as  grantees  therein,  that  it 
was  duly  recorded,  and  that  the  life  tenant  held  possession 
under  it  as  such  life  tenant,  if  proven,  are  sufficient  to  show 
execution  and  delivery  of  the  instrument.  Ibid. 
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4.  Under  the  allegations  of  a  complaint  the  defendants  were  charged 
with  fraudulently  conspiring  with  a  life  tenant  to  deprive  the 
plaintiffs,  remaindermen,  of  their  interest  in  lands  which  the 
defendants  claimed  to  own  under  a  tax  title  procured  by  such 
fraud.  Heldy  that  the  instruments  and  muniments  of  title  flow- 
ing from  the  tax-sale  proceeding  could  not  be  reached  in  an 
action  of  ejectment,  but  would  be  left  uncanceled.  /bid. 

I).  In  such  case,  to  secure  relief  against  the  injurious  acts  affecting 
plaintiffs'  interest  in  the  land,  such  fraudulent  and  hostile 
record  titles  can  only  be  impeached  by  proof  of  transactions 
aliunde  the  record;  hence  a  suit  in  equity  may  be  maintained 
to  remove  the  clouds  created  by  such  fraudulent  titles,  and  the 
court  may  in  such  suit  decree  the  cancellation  of  such  instru- 
ments and  records  and  the  execution  of  such  conveyances  as 
may  be  necessary  to  protect  plaintiffs'  right  in  the  premises. 

IMd. 

€.  When  the  life  tenant  dies  the  remainderman  may  take  the  prop- 
erty under  the  conveyance,  is  entitled  to  the  possession,  and 
may  maintain  necessary  actions  to  enforce  his  right        iMd. 

Life  Insurance.    See  Insubance,  7-14. 

LIMITATION  OF  ACTIONS. 

Limitations  applicable  to  particular  actions.    See  Seals. 

1.  Sees.  1188,  1189a,  11891),  Stats.  (1898),  prescribing  limitations  to 

actions  by  former  owners  to  recover  possession  of  lands  sold  for 
taxes,  or  to  avoid  a  tax  deed,  have  no  application  to  actions  to 
annul  a  tax  deed  for  fraud  in  the  proceedings.    Boon  t%  Root^ 

451 
^Computation  of  period  of  limitation:  Accrual  of  right  of  action.    See 
Attounev  and  Client,  2.    Equity,  5. 

2.  In  an  action  founded  on  fraud,  if  it  be  established  that  the  plaint- 

iffs, remaindermen,  had  no  knowledge  of  the  facts  concerning 
the  fraud  until  after  the  death  of  a  life  tenant,  which  occurred 
within  a  year  prior  to  the  commencement  of  the  action,  the  ac- 
tion is  one  embraced  within  subd.  7,  sec.  4222,  Stats.  (1898), 
and  hence  is  not  barred  by  limitation.    Boon  v.  Root,  451 

3.  For  the  purposes  of  the  statutes  of  limitation  a  cause  of  action 

in  favor  of  a  judgment  creditor,  to  reach  lands  alleged  to  have 
been  conveyed  in  fraud  of  creditors,  is  deemed  to  have  accrued 
upon  the  discovery  of  the  facts  constituting  the  fraud.  Foote 
V,  Harrison^  588 

LOGS  AND  LOGGING. 

Contracts:  Breach:  Evidence. 

1.  In  an  action  to  recover  a  balance  claimed  to  be  due  for  cutting, 

skidding,  and  banking  logs  and  to  enforce  a  lien  therefor,  it  is 
held  under  the  evidence  that,  defendant  having  breached  the 
contract  by  refusing  to  permit  a  test  scale  as  provided  in  the 
contract,  it  was  competent  for  the  plaintiff  to  show  by  testi- 
mony the  actual  number  of  feet  of  logs  cut  and  banked,  although 
It  varied  from  that  made  by  the  scaler  named  under  the  con- 
tract.   Thiel  V.  John  Week  Lumber  Co.  27? 

Trespass:  Damages. 

2.  Trees  felled  and  cut  into  cordwood  by  a  trespasser,  which  had  at- 

tained such  size  as,  in  the  use  of  forest  products,  to  be  corn- 
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monly  regarded  as  timber  suitable  for  manufacture  into  a  mar- 
ketable product,  are  within  the  calls  of  sec.  4269,  Stats.  (1898), 
providing  the  rule  for  assessment  of  damages  for  wrongfully 
cutting  timber.    Pettingill  v,  Qoulet,  285 

MANDAMUS. 
yature  and  grounds. 

1.  A  writ  of  mandamus  cannot  be  employed  to  perform  the  func- 

tions of  appeal  or  writ  of  error.    Braun  v.  Camplell,  401 

2.  A  writ  of  mandamus  will  not  be  awarded  for  relief  from  the  ac- 

tion of  inferior  courts,  unless  it  be  clearly  shown  that  such  a 
court  has  violated  a  plain  duty,  that  such  violation  of  duty  has 
produced  a  substantial  Injury  to  the  petitioner  for  which  he  has 
no  other  adequate  remedy  In  the  law,  and  that  he  will  be  sub- 
jected to  an  Injustice  In  the  law  unless  such  relief  Is  awarded. 

Ihid. 

3.  The  remedy  by  mandamus  is  a  legal  one,  but  Is  granted  only  on 

equitable  grounds,  when,  in  the  sound  discretion  of  the  court, 
it  should  be  employed  to  prevent  a  failure  of  justice  in  a  mat- 
ter of  a  weighty  and  important  nature.  Ihid. 

Subjects  and  purposes  of  relief:  Acts  and  proceedings  of  courts. 

4.  If  a  justice  of  the  peace  makes  Incorrect  entries  in  his  docket, 

the  circuit  court,  in  the  exercise  of  its  supervisory  control,  has 
the  power  by  mandamus  to  compel  him  to  make  the  true  entries 
according  to  the  real  facts.    Braun  v.  Campbell,  401 

6.  On  mandamus  to  compel  a  justice  of  the  peace  to  correct  the  en- 
tries in  his  docket,  the  allegations  of  the  petition  stand  ad- 
mitted by  a  motion  to  quash  the  writ  for  the  reason  that  the 
facts  stated  were  not  sufficient  to  entitle  petitioner  to  relief, 
and  it  is  therefore  error  to  quash  the  writ  on  the  ground  that 
the  docket  entries  Imported  verity  and  could  not  be  contra- 
dicted and  corrected  in  such  proceeding.  Ibid. 

<6.  On  mandamus  to  correct  the  docket  entries  of  a  justice  of  the 
peace,  upon  the  record,  stated  in  the  opinion,  held: 

(1)  The  loss  of  jurisdiction  by  the  justice  depending  upon 
the  certainty  with  which  the  time  of  day  was  observed  and  in- 
volving a  variation  of  twenty  minutes,  such  slight  difference  in 
time  could  not  be  received  as  a  clear  and  certain  fact.  In  the 
light  of  common  knowledge  respecting  the  liability  of  mistake 
In  observing  the  time  of  day. 

(2)  The  circumstances  alleged  as  tending  to  show  loss  of 
jurisdiction  and  the  falsity  of  the  docket  entries,  surrounded 
by  such  uncertainty,  did  not  present  such  a  clear  case  of  fact 
as  called  upon  the  court  to  award  the  extraordinary  remedy  of 
mandamus. 

(3)  The  uncertainty  in  the  case  being  coupled  with  the  fact 
that  the  amount  of  pecuniary  injury  to  petitioner  may  be  only 
the  small  sum  of  costs  and  disbursements  In  the  justice's  court, 
no  occasion  is  presented  for  the  Issuance  of  the  writ.  Ibid. 

•Costs^    See  Intoxicating  Liquors,  4. 
Mandatory  Statutes.    See  Justices'  Courts,  2. 
Manslaughter.    See  Homicide,  2. 
Marriage.    See  Evidence,  2. 
Married  Women.    See  Insurance,  14, 
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MASTER  AND  SERVANT. 
The  relation:  Creation  and  existence.    See  Evidence,  5.     iNffTRuo 

TI0N8  TO  JUBY,  8.      MASTER  AND  SERVANT,   21-24.      TBIAX,  9,  10. 

1.  In  an  action  to  recover  on  a  contract  for  personal  services,  the 

evidence,  stated  in  the  opinion.  Is  Tield  to  establish  a  con- 
tract upon  the  showing  of  actual  authority  of  defendant's  son 
in  the  matter,  or  of  apparent  authority  and  reasonable  reliance 
thereon,  or  of  assumption  of  such  authority  and  reliance  there- 
on followed  by  ratification  by  defendant    Larson  v.  Foas^     304 

Services  and  compensation.    See  Embezzlement,  2,  5. 

Master* s  HaMlity  for  injuries  to  servant:  Tools,  machinery,  and  ap- 
pliances.   See  Trial,  5. 

2.  In  an  action  for  personal  injuries  to  a  servant  by  being  caught 

in  the  cogs  of  wheels  on  a  revolving  shaft  which  he  was  at- 
tempting to  oil,  it  is  held  that  there  was  evidence  to  go  to  the 
jury  on  the  possibility  and  probability  that  plaintiff  was  di- 
rected to  oil  the  machinery,  the  credibility  of  the  witnesses 
being  for  the  jury.    Wankowski  v.  Crivitg  P^  d  P.  Co.  12$ 

3.  In  such  case  it  is  also  held  that  the  right  of  the  plaintifT  to> 

understand,  and  his  understanding,  that  the  direction  to  oil  the 
machinery  included  oiling  the  machinery  at  the  place  plaintifT 
was  injured,  was  an  inference  of  fact  which  the  jury  might 
draw  from  the  testimony.  Ibid. 

4.  Upon  the  evidence  in  such  case,  stated  in  the  opinion,  it  is  held 

that  the  danger  which  might  be  incurred  in  oiling  the  ma- 
chinery was  not  so  obvious  to  a  person  of  plaintiffs  age,  un- 
derstanding, and  inexperience  as  to  either  relieve  the  master 
of  his  duty  to  warn  as  matter  of  law  or  to  charge  the  plaintiff 
as  matter  of  law  with  contributory  negligence.  Ibid. 

6.  Chopin  v.  Badger  P.  Co.  83  Wis.  192,  like  all  precedents  in  neg- 
ligence cases,  is  necessarily  limited  to  the  points  actually  de- 
cided upon  the  facts  then  before  the  court,  and  as  an  authority 
has  not  been  shaken  or  overruled.  Ibid. 

Same:  Safe  place  to  work.  See  Instbuctionb  to  Jubt,  9.  Railboads,. 
11-14. 

6.  The  legislature,  in  the  proper  execution  of  its  police  power,  hav- 

ing by  sec.  1636;,  Stats.  (1898),  created  the  standard  of  the 
master's  duty  toward  servants  "in  the  discharge  of  their  duty,"" 
the  court  should  not  interpolate  into  the  statute  the  word  "or- 
dinary" and  thereby  test  the  master^s  conduct  by  a  different 
standard.    Miller  v.  Kimberly  d  Clark  Co.  135 

7.  Although  unguarded  and  defective  shafting  was  suspended  so 

high  above  the  working  floor  as  to  be  beyond  the  reach  of 
servants  in  the  discharge  of  their  duties  thereon,  the  servants 
having  other  duties,  which  required  them  occasionally,  as  the 
master  must  have  known,  to  mount  and  walk  upon  timbers  in 
the  vicinity  of  the  dangerous  and  unguarded  shafting,  the  mas- 
ter ought  reasonably  to  have  apprehended  that  the  condition  of 
the  shaft  endangered  the  servants  and  was  within  the  statute. 

Ibid. 

8.  Where  a  servant  was  injured  by  having  his  overalls  caught  in 

an  Imperfect  set-collar  on  a  rapidly  revolving  but  unguarded 
shaft,  In  the  absence  of  proof  that  the  set-collar  was  originally 
free  from  the  dangerous  defect,  it  is  not  error  to  submit  the 
case  to  the  jury  on  the  question  of  negligence  and  proximate 
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cause,  on  the  theory  that  the  shaft  was  to  be  regarded  as  In- 
cluding the  set-collar  and  had  been,  from  the  start.  In  the  con- 
dition it  was  found  on  the  day  of  the  injury.  Ihid. 

9.  In  such  case,  the  defect  not  being  one  which  affected  the  efficiency 
of  the  device,  nor  necessarily  developed  by  use,  it  was  incum- 
bent upon  the  master,  in  the  first  instance,  to  show  that  the 
imperfection  did  not  enter  into  the  original  construction,  rather 
than  on  the  servant  to  prove  there  was  negligent  failure  to 
repair.  Jhid. 

10.  Where  there  is  conflict  in  the  evidence  as  to  whether  there  were 

reasonable  inferences  rendering  any  other  way  chosen  quite 
as  dangerous  as  that  which  the  servant  followed,  and  the  way 
chosen  was  one  pointed  out  as  the  proper  one  by  the  person  to 
whom  the  master  referred  the  servant  for  instructions  when 
he  commenced  work,  the  trial  court  did  not  err  in  submitting 
the  question  of  contributory  negligence  of  the  servant  to  the 
jury.  ihid. 

Same:  Warning  and  instructing  servants.    See  Master  aito  Servant, 
4.    Railroads,  14. 

11.  In  an  action  by  an  adult  servant  for  personal  injuries,  alleged 

to  have  followed  upon  the  failure  of  the  master  to  instruct 
and  warn  the  plaintiff  before  or  at  the  time  of  placing  him  to 
work,  under  the  evidence,  stated  in  the  opinion,  the  master  was 
justified  in  presuming  that  the  servant  was  an  inexperienced 
adult  of  ordinary  intelligence,  and  hence  that  his  duty  to  in- 
struct or  warn  was  only  that  which  the  law  imposed  upon  him 
with  respect  to  any  ordinarily  intelligent  but  inexperienced 
adult  servant.    Rahles  v.  J.  Thompson  d  Sons  Mfg.  Co.         506 

12.  In  such  case  it  is  held  that  no  negligence  of  the  master  caus- 

ing the  injury  complained  of  was  shown  by  his  omission  to 
caution  or  instruct  the  servant  Jhid. 

13.  The  master  is  not  by  law  required  to  explain  or  instruct  against 

obvious  danger,  nor  with  reference  to  the  obvious  function 
of  a  treadle,  nor  to  anticipate  that  the  servant  was  ignorant 
of  the  existence,  or  of  the  function,  of  the  treadle  of  a  machine 
which  the  servant  could  plainly  see  in  operation.  Ihid. 

Same:  Assumption  of  risk:  Contributory  negligence:  Special  verdict. 
See  Master  and  Servant,  4, 10.    Railroads,  14. 

14.  In  actions  for  persona]  injuries  caused  by  the  negligence  of  the 

master,  while  there  may  be  similarity,  and  even  equivalency, 
of  assumption  of  risk  with  contributory  negligence,  they  are 
not  absolutely  identical  for  all  purposes  and  under  all  circum- 
stances.   Campshure  v.  Standard  Mfg.  Co.  155 

15.  In  a  special  verdict  separate  questions  relative  to  assumption  of 

risk  and  relative  to  contributory  negligence  should,  in  a  case 
where  the  evidence  presents  such  separate  conditions,  be  sub- 
mitted, unless  these  two  subjects  are  grouped  by  the  charge 
under  a  question  relative  to  contributory  negligence.  Ibid. 

16.  Where  such  two  questions  are  so  grouped,  separate  questions 

need  not  be  submitted  unless  requested  by  the  party  entitled  to 
make  such  request.  Ibid. 

17.  The  rule  that  separate  questions  upon  assumption  of  risk  and 

contributory  negligence  should,  in  a  proper  case  and  when  re- 
quested, be  submitted  to  the  jury,  is  only  justified  on  the 
ground  that  the  jury  would  be  authorized  to  find  or  might  find 
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different  answers  to  each  of  the  two  questions,  which  answers 
would  not  necessarily  be  inconsistent.  The  question  of  incon- 
sistency depends  upon  the  evidence  in  the  particular  case  con- 
sidered with  reference  to  the  questions  submitted  or  with  ref- 
erence to  the  instructions  given,  or  with  reference  to  both. 

Ibid. 

18.  In  such  case.  If  no  other  "form,"  "phase,"  or  "species"  of  con- 

tributory negligence  than  assumption  of  risk  is  shown  by  the 
•  evidence,  different  answers  to  separate  questions  may  be  in- 
consistent; but  if  there  is  evidence  tending  to  show  contribu- 
tory negligence  as  distinguished  from  assumption  of  risk,  and 
also  from  that  "phase,"  "form,"  or  "species"  of  contributory 
negligence  called  "assumption  of  risk,"  then  different  answers 
are  not  necessarily  Inconsistent.  Ibid. 

19.  Where,  in  an  action  by  a  servant  for  personal  injuries,  the  ap- 

pellate court  cannot  say  on  the  evidence,  as  matter  of  law,  that 
there  was  or  was  not  contributory  negligence  as  charged,  and 
the  jury  on  sufficient  evidence  have  found  plaintiff's  assump- 
tion of  the  risk,  such  finding  is  decisive  against  the  plaintiffs 
right  to  recover.  Ibid. 

20.  In  an  action  by  a  servant  for  personal  Injuries  it  is  held  that  the 

questions  of  negligence  and  contributory  negligence  or  assump- 
tion of  risk  were  properly  for  the  jury,  and  that  the  trial  court 
did  not  err  in  setting  aside  on  that  ground  a  verdict  which,  at 
tbe  close  of  the  evidence,  it  had  directed  for  the  defendant. 
Nelson  v.  A.  U,  Stange  Co.  309 

Liability  for  injuries  to  third  persons:  Acts  or  omissions  of  servant. 
See  Intoxicating  Liquobs,  2,  3. 

21.  In  an  action  for  Injuries  by  collision  with  an  automobile  owned 

by  defendant  but  operated  by  defendant's  son,  the  evidence, 
stated  in  the  opinion.  Is  held  sufficient  to  support  a  finding  that 
the  son  was  acting  as  the  father's  servant    Hiroux  v.  Baum, 

197 

22.  In  such  case  the  fact  that  the  son  was  running  the  automobile  by 

authority  of  the  father  is  sufficient  to  make  a  prima  facie  case 
of  master  and  servant.  Ibid. 

Same:  Work  of  independent  contractor. 

23.  In  an  action  for  Injuries  by  collision  with  an  automobile  owned 

by  defendant  it  appeared  that  defendant's  son  was  actually 
operating  the  machine,  but  under  the  instructions  of  a  third 
person  from  whom  the  machine  was  purchased  under  an  agree- 
ment to  give  the  son  such  Instructions.  Held,  that  while  the 
question  as  to  whether  or  not  the  third  person  had  possession 
of  the  automobile  as  an  independent  contractor  was  close,  the 
jury  were  warranted  upon  the  evidence  and  the  legitimate  in- 
ferences to  be  drawn  therefrom  in  finding  that  the  son  was  the 
agent  and  servant  of  the  defendant  in  the  operation  of  the  auto- 
mobile.   Hiroux  V.  Baum,  197 

24.  The  lessee  of  a  building,  to  whom  a  drayman  was  delivering  mer- 

chandise through  a  hatchway  which  he  left  open  and  unguarded, 
is  liable  to  a  pedestrian  who  falls  through  the  hatchway  for 
the  negligence  of  the  drayman,  in  the  absence  of  evidence  that 
the  drayman  was  acting  independently  of  the  control  of  the 
lessee.    Murphy  v.  Herold  Co.  609 
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Tnstructions  to  jury. 

25.  In  an  action  by  a  servant  for  personal  Injuries,  the  court,  in  ref- 

erence to  a  question  of  the  special  verdict  as  to  whether  the 
defendant's  superintendent  ordered  plaintiff  to  do  the  act  from 
which  the  injury  followed,  instructed  the  jury  as  stated  in  the 
opinion.  Heldy  that  this  instruction  is  subject  to  the  criticism 
that  it  informed  the  jury  of  the  result  of  their  answer,  but  that 
it  did  not  go  so  far  as  to  inform  them  expressly  or  by  neces- 
sary Implication  of  the  effect  of  the  answer  upon  the  ultimate 
right  of  either  party  litigant  to  recover,  and  hence  was  not 
prejudicial  error.    Wankowski  v.  Crivitz  P.  d  P.  Co.  123 

26.  In  an  action  by  a  servant  for  personal  injuries  by  being  caught 

In  the  cogs  of  wheels  on  a  revolving  shaft  which  he  was  at- 
tempting to  oil,  the  court  instructed  the  jury  as  stated  in  the 
opinion.  Held  that,  considering  the  words  of  the  instruction, 
"the  danger  of  this  thing  happening  to  him,"  as  equivalent  to 
the  danger  of  getting  his  hands  or  clothing  caught  in  the  gear- 
ing, the  instruction  was  correct  and  within  the  rule  of  Chopin 
V.  Badger  P.  Co.-SZ  Wis.  192.  Ihid. 

Interference  with  the  relation  hy  third  persona:  Civil  liability. 

27.  While  an  action  to  redress  the  wrongful  prevention,  by  defend- 

ants, of  a  fellow  laborer  from  soliciting  work,  from  engaging  in 
a  contract  to  work,  or  from  continuing  in  such  work  should  or- 
dinarily be  brought  by  the  servant  so  prevented,  yet  at  the  same 
time  a  right  of  action  accrues  to  the  master,  where  the  servant 
is  coerced  to  break  an  existing  contract  with  the  master,  or 
where  abuse  and  violence  backed  by  conspiracy  amounts  to  an 
actionable  interference  with  the  employer's  rights.  Badger 
Brass  Mfg.  Co.  v.  Daly,  601 

Same:  Pleading. 

28.  In  an  action  by  a  master  to  enjoin  the  wrongful  prevention  of  his 

servants  from  carrying  out  their  contracts  of  employment,  the 
complaint  should  be  detailed,  certain,  and  specific,  giving  facts 
and  circumstances,  including  time  and  place  of  each  alleged  act 
of  coercion,  the  name  of  the  person  coerced,  if  known,  the  man- 
ner in  which  he  was  coerced,  and  the  manner  in  which  and  the 
extent  to  which  it  affected  or  impeded  the  master's  right  to  con- 
duct his  business  In  a  lawful  way.  Ihid. 

Maxims. 

De  minimis  non  curat  lex,  23. 

Falsa  demonstratio  non  nocet,  332. 

In  pari  delicto,  408,  413. 

Res  ipsa*  loquitur,  388,  396. 

Stare  decisis,  75. 

Utile  per  inutile  non  vitiatur,  332. 
Measure  of  Damages.    See  Damages,  2-10.    Eminent  Domain.    Loos 
AND  Logging,  2.    Mortgages,  3,  4.    Navigable  Waters,  1,  4-8, 


10, 11. 


MECHANICS'  LIENS. 


Subcontractor's  lien. 

1.  A  compliance  with  the  provisions  of  sec.  3315,  Stats.  (1898),  is 
a  condition  precedent  to  the  right  of  lien  by  a  subcontractor, 
and  it  is  essential  that  the  notice  provided  for  therein  contain 
all  the  features  indicated  by  that  section.  Chandler  Lumber  Co. 
V.  Fehlau,  204 
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2.  A  statement  in  the  notice  given  by  a  subcontractor  claiming  a 

lien  under  sec.  3315,  Stats.  (1898):  "Materials  furnished:  Lum- 
ber and  mill  work  to  the  value  of  |1,100,"  while  meager  and  not 
to  be  commended,  is  held  to  be  a  compliance  with  that  section. 

lUd. 

3.  A  clause  in  the  notice,  "that  the  undersigned  has  furnished  such 

materials,  pursuant  to  such  employment,  to  the  amount  and 
value  of  $1,100,"  does  not  satisfy  the  call  of  sec.  3315,  Stats. 
(1898),  which  in  express  terms  requires  the  notice  to  state  the 
amount  due.  Such  requirement  cannot  be  supplied  by  infer- 
ence. JlHd. 

MisJoiNDEB  OF  Causes  of  Action.    See  Agtion. 

Mistake.    See  Coubts,  5. 

MORTGAGES. 

See  Chattel  Mobtgaoes. 

Execution  and  delivery.    See  Specific  PEBFOEiiANCE. 

Lien  and  priority.    See  Bankbuptcy,  3. 

Foreclosure  hy  action.    See  Bankbuptcy,  3. 

Redemption:  Expenditures  l>y  mortgagee  4n  possession:  Accounting. 

1.  The  general  rule  is  that  a  mortgagee  in  possession  is  entitled  to 

reimbursement  by  the  owner  of  the  right  of  redemption  for  his 
reasonable  expenditures  to  preserve  the  property,  such  as  taxes, 
repairs,  and  the  like,  but  not  outlays  for  permanent  improve- 
ments.   Lynch  v.  Ryan^  13 

2.  If  a  mortgagee  in  possession  makes  permanent  improvements  of 

the  property  with  the  approval  of  the  mortgagor,  or  which  are 
necessary  to  the  proper  and  profitable  use  of  the  property  and 
without  objection  by  the  mortgagor,  he  is  entitled  to  be  equi- 
tably reimbursed  therefor  by  the  latter  as  a  condition  of  his  ex- 
ercising the  right  of  redemption.  Ibid. 

3.  Where  a  mortgagee  should  be  reimbursed  as  aforesaid  the  proper 

basis  of  compensation  is  the  reasonable  cost.  Ibid. 

4.  Evidence  showing  that  repairs  or  improvements  of  mortgaged 

property  were  made  as  a  judicious  owner  would  make  the  same 
in  caring  for  his  own  property  is  sufficient,  prima  facie,  to  show 
that  the  charges  therefor  are  reasonable.  Ibid. 

5.  In  an  accounting  between  a  mortgagee  in  possession  and  the 

mortgagor  there  should  be  no  rest  resulting  in  compounding 
interest.  It  is  proper  to  close  the  account  at  the  end  of  each 
year;  striking  a  balance  between  debit  and  credit  items,  ex- 
cluding the  original  debt  and  interest  thereon,  any  balance  in 
favor  of  the  mortgagee  after  discharging  the  Interest  to  be 
added  to  the  principal  and  any  balance  in  favor  of  the  mort- 
gagor going  in  reduction  thereof.  Ibid. 

6.  If  a  mortgagee  in  possession  is  not  allowed  expenditures  in  mak- 

ing permanent  improvements  of  the  t)roperty  which  increase 
its  value  and  is  charged  with  the  rental  value  of  the  property 
as  improved,  he  should  be  given  credit  with  interest  on  the 
reasonable  cost  of  the  improvements,  unless  such  cost  exceeds 
the  enhanced  value  of  the  property,  in  which  case  he  should 
be  credited  with  interest  on  such  enhanced  value.  Ibid. 
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7.  If  a  mortgagee  in  possession  incurs  expenses  for  insuring  build- 

ings thereon  against  loss  by  fire,  he  should  be  allowed  credit 
therefor.  Ibid. 

8.  A  mortgagee  in  possession  is  not  entitled  to  credit  for  services 

in  supervising  the  property.  IMd, 

9.  In  an  accounting  between  mortgagor  and  mortgagee  where  there 

is  an  annual  closing,  interest  on  the  items  down  to  the  time 
thereof  should  not  be  charged  or  credited.  Ihid. 

10.  As  a  general  rule,  in  an  action  by  a  mortgagor  against  the  mort- 
gagee in  possession  to  establish  his  right  of  redemption  and 
for  an  accounting,  the  defendant  should  recover  costs  notwith- 
standing plaintiff  prevails.  Ihid. 

.11.  In  such  an  action  as  above  mentioned  if  the  defendant  is  at  fault, 
rendering  expensive  litigation  necessary  to  establish  plaintiff's 
right  to  redeem,  the  plaintiff  may,  in  the  discretion  of  the  court, 
be  allowed  costs.  Ihid. 

3.2.  Generally  in  a  suit  for  redemption  of  mortgaged  property  and 
for  an  accounting  if  the  circumstances  are  exceptional,  war- 
ranting the  imposition  of  costs  upon  the  defendant,  recovery 
should  be  contingent  upon  plaintiff  exercising  his  right  of  re- 
demption, but  under  exceptional  circumstances  whereby  the 
plaintiff  by  defendant's  wrong  is  put  to  very  burdensome  ex- 
penses to  establish  his  right,  the  recovery  of  costs  may  properly 
be  made  absolute.  Ihid. 

MUNICIPAL  CORPORATIONS. 

JLmendment  and  repeal  of  charter  provisions. 

1.  The  charter  of  the  city  of  Fond  du  Lac  (sec.  1,  subch.  18,  ch.  152, 

Laws  of  1883)  makes  it  the  duty  of  abutting  owners  to  keep  in 
repair  sidewalks  in  front  of  their  premises,  and  then  imposes 
a  liability  for  failure  to  comply  with  that  duty.  The  common 
council  of  that  city,  by  ordinance,  adopted  subch.  XIX,  ch.  40a 
(sees.  925—201  to  925—207),  Stats.  (1898),  pertaining  to  side- 
walks, "in  lieu  of  the  provisions  now  existing  upon  said  sub- 
ject in  the  special  charter  governing  said  city."  Held  that,  by 
reason  of  the  passage  of  such  ordinance,  sec.  1,  subch.  18,  of 
the  special  charter  of  the  city  of  Fond  du  Lac  was  repealed, 
and  that  after  such  repeal  no  right  of  action  could  arise  in 
favor  of  an  injured  party  against  a  property  owner  by  reason 
of  a  defect  in  a  sidewalk  abutting  on  his  premises.  Willmer 
V.  Goeheh  419 

<PuhUc  improvements:  Contracts:  Manner  of  payment. 

2.  A  village  board  has  authority  to  appoint  a  street  commissioner 

and  authorize  him  to  hire  men  and  teams  and  do  general  high- 
way work  under  the  orders  of  the  board,  and  direct  the  com- 
missioner to  employ  men  and  teams  by  the  day,  and  proceed 
to  fill  up  holes  and  turnpike  the  main  village  street  for  a  dis- 
tance of  seventy  rods  with  gravel  hauled  from  a  pit  owned  by 
the  village,  and  defray  the  expense  out  of  the  general  high- 
way funds  of  the  village  created  under  sees.  911,  912,  Stats. 
(1898).    State  ex  rel.  McClure  v.  Wallschlaeger,  136 

:3.  Sec.  921,  Stats.  (1898),  does  not  prevent  the  repair  of  highways 
by  the  employment  of  men  and  teams  by  day's  work,  even 
though  the  total  expense  of  the  entire  work  may  exceed  fifty 
dollars.  Ihid. 
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Same:  Assessment  for  henefits  and  special  taxes. 

4.  Sees.  925—216  to  925—218,  Stats.   (1898),  providing  for  the  as- 

sessment for  special  improvements  against  adjoining  lots  at  an 
even  rate  not  exceeding  $2  nor  less  than  twenty-flve  cents  per 
linear  foot  on  the  whole  frontage  of  each  lot,  apply  to  public 
sanitary  sewers,  and  are  constitutional  as  a  legitimate  exercise 
of  police  power.    Chicago,  M,  d  Bk  P.  R.  Co.  v.  Janesville,       7 

5.  Assessments  against  adjoining  property  need  not  be  limited  to- 

benefits  received  where  such  assessments  are  properly  made 
under  the  police  power.  Ibid. 

6.  The  assessment  for  street  improvements  by  the  front-foot  rule, 

resulting  from  proceedings  commenced  under  sec.  925 — 175. 
Stats.  (1898),  authorizing  a  city  to  cause  its  streets  to  be  paved 
upon  a  vote  of  two  thirds  of  the  members  of  the  common  coun- 
cil, the  cost  of  such  improvement  to  be  assessed  upon  the  prop- 
erty benefited,  a  petition  purporting  to  comply  with  sec.  925 — 
176  having  been  filed  during  the  proceedings,  if  not  a  compli- 
ance with  the  statutes,  constitutes  an  irregular  exercise  of 
power  merely.    Lawton  v.  Racine,  593 

Same:  Enforcement  of  assessments  and  special  taxes. 

7.  A  lotowner  challenging  a  completed  street  improvement  must 

show  not  only  that  the  power  to  make  the  improvement  was 
irregularly  exercised,  but  that  he  is  damaged  thereby  and  with- 
out fault  himself.    Lawton  v.  Racine,  593 

8.  Where  a  lotowner,  at  the  time  he  purchased,  knew  that  his 

grantor  had  signed  the  petition  for  the  paving  of  the  street 
in  front  of  his  premises,  and  knew  that  the  paving  was  being 
done  and  made  no  objection  until  after  it  was  completed,  the 
cost  of  the  improvement  being  reasonable  and  the  lotowner's 
premises  being  benefited  to  the  extent  of  the  assessment  against 
them,  he  is  estopped  to  maintain  an  action  to  enjoin  the  issu- 
ance of  bonds  to  pay  for  such  paving.  Ibid. 

Same:  Pleading.    See  Action. 

Same:  Exemptions. 

9.  The  charter  of  the  city  of  Fond  du  Lac  (ch.  69,  P.  ft  L.  Laws  of 

1868,  as  amended  by  ch.  299,  Laws  of  1885)  provides  that  two 
thirds  of  the  total  cost  of  street  paving  may  be  charged  against 
abutting  property,  leaving  one  third  to  be  paid  by  the  city,  but 
that  such  provisions  should  not  apply  to  second  or  subsequent 
repaving  of  any  street  which  had  theretofore  or  should  be  there- 
after paved.  Under  this  provision  the  street  in  front  of  plaint- 
IfFs'  premises  was  improved  in  1890  through  its  entire  width 
and  two  thirds  of  the  expense  thereof,  except  street  crossings, 
was  charged  against  the  real  estate  fronting  thereon  and  paid 
by  the  owners  thereof,  the  remaining  one  third  being  paid  by 
the  city.  After  the  passage  of  the  amendment  of  1885  a  number 
of  streets  of  the  city  which  had  theretofore  been  paved  at  the 
expense  of  the  abutting  property  owners  were  repaved,  but  at 
the  expense  of  the  city.  In  1904  the  city  of  Fond  du  Lac  adopted 
the  portions  of  the  general  city  charter  law  relating  to  street 
improvements  in  lieu  of  those  contained  in  its  special  charter, 
and  in  1907  repaved  the  street  on  which  plaintiffs'  property 
abutted  and  sought  to  charge  the  abutting  property  with  the 
expense  of  the  repaving  under  the  provisions  of  the  general 
city  charter.    Held: 

(1)    Even  if  the  city  authorities  incorrectly  construed  the- 
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amendment  of  1885,  and  a  portion  of  the  cost  of  repaying  done 
thereafter  should  have  been  paid  by  special  assessment  against 
abutting  lots,  the  city  was  not  thereafter  estopped  from  making 
a  special  assessment  to  defray  the  expense  of  a  new  pavement 
under  that  part  of  the  general  city  charter  adopted  by  it. 

(2)  Compliance  with  a  statutory  duty  enjoined  upon  the  lot- 
owners  did  not  create  a  contract  by  operation  of  law  which  ex- 
empted the  plaintiffs  from  further  special  assessments  for  the 
cost  of  street  paving. 

(3)  The  amendment  of  1885  did  not  give  any  vested  rights 
to  exemption  from  further  special  assessments  on  account  of 
repaving. 

(4)  The  amendment  of  1885  was  subject  to  amendment  and 
was  amended  by  the  adoption  of  that  portion  of  the  general 
city  charter  which  related  to  street  improvements  in  lieu  of  the 
provisions  of  the  special  charter,  and  thereafter  the  provisions 
of  the  special  charter  governing  street  improvements  stood  re- 
pealed.   Caratens  v.  Fond  du  Lac,  465 

Same:  Acquisition  of  waterworks  from  private  corporation:  Notice, 
See  Appeal,  1,  4,  8. 

10.  In  proceedings  by  a  city  to  exercise  a  right  to  acquire  a  water- 

works plant  owned  and  operated  under  an  ordinance-contract 
granting  the  franchise  therefor,  which  provided,  in  case  the  city 
should  exercise  a  reserved  option  to  purchase,  that  all  assigns 
of  the  original  grantee  should  be  effectively  notified  by  giving 
notice  to  the  chief  officer  in  charge  of  the  waterworks,  the  con- 
tract provision  is  held  reasonable  and  notice  so  served  binding 
on  all  claiming  an  interest  under  the  original  grantee.  Eau 
Claire  v,  Eau  Claire  Water  Co.  517 

11.  In  such  case,  on  an  arbitration  as  to  values,  a  mere  lienholder 

is  not  entitled  to  notice  of  the  daily  hearings  before  the  ar- 
bitrators, but  in  view  of  the  record,  if  such  notice  was  neces- 
sary, it  is  held  to  have  been  waived,  as  well  as  any  defect  in 
the  preliminaries  to  the  selection  of  the  arbitrators.  Ihid. 

12.  A  contract-ordinance,  whereby  a  city  granted  a  water  company 

the  right  to  construct  a  waterworks  system,  is  held  to  be  rea- 
sonable and  not  open  to  the  objection  that  it  cannot  be  spe- 
cifically enforced  because  the  city  therein  reserved  the  right  to 
purchase,  without  a  corresponding  right  in  the  water  company 
to  enforce  a  pale.  Ibid. 

13.  An  ordinance-contract  providing  for  the  method  of  a  city's  ac- 

quiring a  waterworks  plant  required  that,  to  the  extent  of  any 
outstanding  bonds,  the  purchase  price  should  be  paid  to  the 
trustees  for  such  bonds,  otherwise  the  payment  to  be  made  to 
the  holder  of  the  title,  and  under  the  evidence,  stated  in  the 
opinion,  held,  that  an  actual,  manual  tender  thereafter  made 
to  the  trustee  was  sufficient.  JMd, 

[14.  Where  an  ordinance-contract  provided  that  the  municipality 
could  take  over  a  waterworks  plant  from  the  water  company  to 
which  the  franchise  for  its  construction  and  maintenance  was 
granted,  on  the  payment  of  a  valuatibn  fixed  under  the  provi- 
sion of  such  ordinance-contract,  whether  the  water  company 
can  raise  objection  that  the  amount  of  the  valuation  so  fixed 
brought  the  indebtedness  of  the  municipality  above  the  con- 
stitutional limit  of  five  per  cent,  on  its  assessed  valuation,  when 
the  actual  money  was  in  the  possession  of  the  municipality  and 
Vol.  137  —  46 
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was  tendered  to  the  water  company  and  Its  mortgagee,  not 
decided.]  IMd, 

Fiscal  management:  Power  to  incur  indeMedness :  Constitutional 
limit.    See  Municipal  Corporations,  14.    Tender,  4. 

15.  In  determining  whether  the  amount  of  the  indebtedness  of  a  mn- 
nicipality  will  exceed  the  constitutional  limitation  of  five  per 
cent,  on  its  assessed  valuation,  the  following  items  are  held 
proper  offsets  to  Its  present  or  prospective  amount  of  Indebted- 
ness: (1)  a  sinking  fund  accumulated  against  outstanding  mu- 
nicipal bonds;  (2)  the  amount  of  the  general  fund  then  in  the 
treasury;  (3)  a  credit  fund  consisting  of  certain  special  as- 
sessments for  pavements,  sewers,  and  sidewalks,  levied  in  defi- 
nite amounts  upon  specific  parcels  of  property,  drawing  Inter- 
est, although  payable  in  annual  instalments.  Eau  Claire  v, 
Eau  Claire  Water  Co.  517 

[16.  Whether  sums  which  had  been  contributed  by  subscribers  for 
proposed  nonliability  bonds  to  be  issued  upon  the  security  of 
such  waterworks  after  the  same  should  be  acquired  can  be  con- 
sidered as  an  asset  in  reduction  of  such  constitutional  limit, 
not  determined.]  Ibid. 

Defects  and  obstructions  in  streets:  Hatchways.  See  Master  and 
Servant,  24. 

17.  A  pedestrian,  who  knew  of  the  existence  of  a  hatchway  and  that 

it  was  sometimes  open,  is  not  necessarily  guilty  of  contributory 
negligence  as  matter  of  law  for  failing  to  look  and  discover 
that  it  was  open  before  he  walked  into  it.  Murphy  v.  Herold  Co, 

609 

18.  A  pedestrian  has  the  right  to  presume  that  a  known  hatchway. 

if  open,  will  be  properly  guarded,  and  is  not  chargeable  with 
knowledge  that  it  is  in  fact  open,  in  the  absence  of  notice  of 
such  condition.  Ibid. 

Same:  Sidewalks.    See  Municipal  Corporations,  1. 

Claims  against  corporation:  Ownership.  • 

19.  A  claim  filed  against  a  city  entitled  "City  of  J.  to  H.  and  L.,  at- 

torneys for  B.,"  is  ambiguous  as  to  the  ownership  of  the  de- 
mand.   Hanrahan  v.  Janesville,  1 

iiame:  Formal  requirements. 

20.  No  great  formality  is  required  in  •reference  to  the  form  In  which 

claims  are  to  be  presented  against  a  municipality.  Hanrahan 
V.  Janesville,  1 

Same:  Appeal  to  circuit  court:  Ambiguity  as  to  ownership. 

21.  While,  under  statutes  providing  for  the  manner  in  which  appeals 

may  be  taken  from  inferior  bodies  or  tribunals  to  the  circuit 
court,  failure  to  comply  in  every  substantial  particular  with  the 
statutory  requirements  pertaining  thereto  is  usually  held  fatal 
to  the  jurisdiction  of  the  appellate  court  over  the  subject  mat- 
ter of  the  action,  it  is  not  promotive  of  the  ends  of  justice  to 
unduly  extend  the  application  of  such  rule.  Hanrahan  v.  Janes- 
ville,  1 

22.  A  mere  ambiguity  as  to  the  ownership  of  a  claim  filed  against  a 

municipality  is  not  a  defect  affecting  the  jurisdiction  of  the  cir- 
cuit court  on  appeal,  where  the  appeal  Is  taken  by  the  true 
owner  from  a  disallowance  made  on  the  merits  of  the  claim. 

Ibid. 
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23.  A  claim  filed  against  the  defendant  city,  entitled  "City  of  J.  to 
H.  and  L.,  attorneys  for  B. ,"  having  been  disallowed  on  the 
merits  by  the  common  council,  H.  and  L.,  who  asserted  owner- 
ship of  the  claim  and  that  it  was  filed  as  their  claim,  appealed 
from  the  action  of  the  common  council.  On  a  motion  to,  dis- 
miss the  appeal  oral  testimony  tending  to  show  that  H.  and  L. 
were  in  fact  the  owners  of  the  claim  filed  should  bo  receiyed. 

Murder.    See  Homicide. 

Mutual  Insurance.    See  Insurance,  1-6. 

MuTiTALiTY.    See  Contracts,  1-3. 

NAVIGABLE  WATERS. 

Jtights  of  puMic:  Improvement  by  publioaervice  corporation:  Dams: 
Surplus  water  power. 

1.  The  Wisconsin  Riv^r  Improvement  Company,  Incorporated  under 

a  special  charter,  was  authorized  to  improve  the  Wisconsin 
river  in  such  manner  as  it  should  deem  expedient  or  advisable, 
and  was  given  authority  to  erect  and  maintain  dams  and  to 
acquire  by  condemnation  proceedings  land  along  the  river  for 
the  purpose  of  facilitating  and  cheapening  the  driving  and 
fioating  of  logs,  timber,  and  lumber  in  the  river.  At  a  time 
when  the  driving  and  floating  of  logs  in  the  Wisconsin  river 
was  very  much  diminished  from  its  former  proportions,  the 
Improvement  Company  entered  into  a  contract  with  the  Toma- 
hawk Pgwer  Company,  a  corporation  formed  for  the  purpose  of 
heating,  lighting,  or  furnishing  power  or  signals  by  electricity, 
whereby  the  latter  corporation  was  to  construct  dams  and  river 
improvements  in  the  territory  within  which  the  Improvement 
Company  was  authorized  to  act,  at  its  own  expense,  and  in  con- 
sideration thereof  the  Power  Company  was  to  reimburse  and 
profit  itself  by  the^sale  of  power.    Held: 

(1)  In  so  far  as  the  Tomahawk  Power  Company  is  a  corpo- 
ration organized  to  furnish  power,  that  authority  and  duty  is 
distinct  from  any  other  corporate  authority  it  may  have  as- 
sumed by  any  additional  provisions  in  its  articles. 

(2)  Under  ch.  499,  Laws  of  1907  (sec.  1797w— 1,  Stats.),  the 
public  are  entitled  to  use  and  enjoy  the  power  created  by  dams 
and  improvements  "upon  its  navigable  rivers,  not  as  a  mere 
favor  or  by  mere  permission  of  the  owner,  but  by  right.  Wis- 
consin River  Imp.  Co.  v.  Pier,  325 

2.  In  such  case  by  "the  public"  is  meant,  not  the  whole  population 

of  the  state,  but  all  persons  whp  require  power  and  are  willing 
.  to  pay  reasonable  rates  therefor.  Ibid. 

3.  "Public  use"  is  not  synonymous  with  "public  benefit."         '    Ibid, 
Same:  Navigation:  Eminent  domain. 

4.  A  corporation  possessing  the  power  of  eminent  domain,  to  be 

exercised  in  aid  of  navigation  by  the  construction  of  a  dam, 
after  entering  into  a  contract  for  the  construction  of  a  dam  with 
a  public-service  corporation,  whereby  the  latter  was  to  con- 
struct the  dam  solely  at  its  own  expense  and  to  have  all  the 
profits  arising  from  the  sale  of  power  generated  at  the  dam 
and  the.  former  to  retain  its  right  to  collect  the  tolls  arising 
«  from  navigation  and  retain  control  and  management  of  the  im- 

provement for  all  purposes  of  navigation,  may  exercise  such 
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right  of  eminent  domain,  although  the  rates  for  power  will 
probably  exceed  the  tolls  for  navigation,  and  the  corporation 
possessing  the  power  of  eminent  domain  would  probably  not 
have  voluntarily  exercised  that  right  had  it  not  made  such  a 
contract.    Wisconsin  River  Imp.  Co,  v.  Pier,  325 

5.  In  such  case  the  value  of  the  improvement  to  navigation  is  not 

to  be  measured  alone  by  the  probable  amount  of  tolls  to  be 
received;  nor  does  the  fact  that  the  revenues  to  be  derived 
from  the  sale  of  power  may  largely  exceed  the  tolls  to  be  de- 
rived from  navigation  furnish  the  test  of  which  is  the  inci- 
dental and  which  is  the  primary  purpose  of  the  improvement 
so  far  as  public  interests  are  concerned.  Ibid. 

6.  A  dam  may  be  as  effectual  in  aid  of  navigation  in  a  case  where 

the  owner  can  get  It  built  by  foregoing  or  assigning  his  right 
to  some  collateral  use  of  the  dam  as  in  a  case  where  he  is 
obliged  to  put  his  own  money  into  the  construction.  Ihid. 

7.  The  extent  to  which  a  dam  will  benefit  navigation  is  not  to  be 

measured  by  Its  cost  nor  the  motives  which  impel  its  construc- 
tion, ijfid. 

8.  Where  the  public  use  justifies  the  erection  of  a  dam,  and  the  dam, 

in  addition  to  subserving  its  public  purpose,  incidentally  causes 
a  surplus  of  water  available  for  power  and  for  private  use,  the 
public  use  Is  not  thereby  impaired  or  destroyed.  Ibid. 

9.  Public-service  corporations  are  at  all  times  answerable  to  the 

state  for  nonfeasance  or  misfeasance  in  their  obligations  to  the 
public.  Ibid, 

10.  A  corporation,  authorized  as  an  Incident  to  improving  a  navi- 

gable river  to  construct  a  dam,  cannot  maintain  such  dam  as 
an  Impediment  to  navigation  or  as  only  useful  for  generating 
power.  Ibid. 

11.  In  proceedings  to  condemn  lands  for  flowage  to  be  created  by  a 

dam  to  be  erected  in  aid  of  navigation,  the  evidence  failed  to 
show  that  the  dam  was  to  be  constructed  or  the  land  to  be  taken 
for  any  private  use.  Held,  that  the  creation  of  an  additional 
public  use  of  generating  and  distributing  power  did  not  make 
unlawful  the  condemnation  proceedings.  Ibid. 

Negative  Evidence.    See  Evidence,  6-8. 

NEGLIGENCE. 

Acta  and  omissions  constitutinff  negligence.  See  Evidekcb,  5.  Fires. 
Highways,  4-6.  Instbuctiotvs  to  Jury,  9.  Master  and  Serv- 
ant, 2-26.    Municipal  Corporations,  17,  18.    Raujsoads,  5-14. 

Same:  Statutory  regulations. 

1.  The  language  of  ch.  254,  Laws  of  1907,  "In  all  cases  under  this 

act  the  question  of  negligence  and  contributory  negligence  shall 
be  for  the  jury,"  in  no  way  affects  the  judicial  power  of  the 
court  to  determine  the  legal  sufficiency  of  the  evidence  tending 
to  prove  the  fact  of  negligence  and  contributory  negligence. 
Earing  v.  Great  Northern  R.  Co.  367 

2.  Under  ch.  254,  Laws  of  1907,  no  jury  question  can  arise  unless 

the  court  first  determines  that  the  evidence  adduced  legally 
tends  to  prove  such  negligence.  ibid. 

3.  Where  the  trial  court  has  properly  determined  that  there  is  no 

evidence  tending  to  show  negligence  or  contributory  negligence 
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there  is  no  question  of  fact  thereby  presented  to  be  resolved 

'  by  the  jury,  notwithstanding  the  language  of  ch.  254,  Laws  of 

1907.  Ibid. 

4.  Ch.  595,  Laws  of  1907,  as  to  contributory  negligence  in  certain 

cases,  does  not  apply  to  any  cause  of  action  existing  at  the  time 
of  its  enactment    demons  v.  C,  8t,  P.,  M.  d  0.  K.  Co.         387 

Same:  Cfross  negligence.    See  Bills  and  Notes,  4,  5. 

Contributory  negligence.  See  Electbicity.  Pibes,  3,  4.  Master 
AND  Servant,  4,  10,  14-20.  Municipal  Corporations,  17,  18. 
Negligence,  1-4.    Railroads,  5-11,  13,  14. 

Actions:  Pleading.    See  Pleading,  3,  4,  9. 

Bame:  Evidence. 

5.  In  an  action  for  negligent  Injury  It  Is  not  error  to  admit  testi- 

mony that  plaintifT  suffered  an  injury  some  years  before,  and 
experienced  persistently  thereafter  symptoms  similar  to  those 
of  which  he  complained  after  the  alleged  injury  to  him  by  the 
defendant,  since  such  testimony  tends  more  or  less  directly  to 
show  that  the  phs^sical  condition  under  which  he  suffered  might 
have  been  due  to  something  other  than  defendant's  negligence. 
"Wheeler  v.  Milner,  \  26 

Trial:  Instructions.  '       •  .     ■ 

6.  In  an  action  for  negligent  Injury  alleged  to  have  been  caused  by 

defendant's  attempt  to  drive  his  team  past  that  of  plaintiff,  an 
instruction,  stated  in  the  opinion,  is  held  to  have  been  inap- 
plicable to  the  situation  on  trial,  but,  in  view  of  the  rest  of  the 
charge,  not  to  have  materially  misled  the  jury.  Wheeler  v. 
Milner,  26 

7.  In  an  action  for  personal  injuries  the  court  instructed  the  jury 

that  they  must  determine  whether  defendant  was  exercising 
such  care  as  a  man  of  ordinary  prudence  would  exercise  under 
similar  circumstances,  "and  if  you  find  he  was  not,  then  you 
will  find  that  he  was  In  the  exercise  of  ordinary  care."  Held, 
taking  the  Instruction  in  its  literal  sense,  that  It  was  more 
favorable  to  defendant  than  if  the  word  "not"  had  been  omitted, 
and  was  not  prejudicial.    Hiroux  v.  Baum,  197 

Same:  Proximate  cause.    See  Master  and  Servant,  8.       ' 

8.  An  instruction  to  the  jury  stating  that  the  proximate  cause  of 

an  Injury  is  its  direct  and  natural  cause  is  erroneous,  but  In 
this  case  is  held  not  prejudicial,  there  being  no  evidence  of  an 
intervening  event  through  which  the  negligence  charged  might 
or  needed  to  be  connected  with  the  result,  and  the  instruction 
having  embodied  also  the  necessity  of  the  existence  of  reason- 
able anticipation.    Wheeler  v.  Milner,  26 

Negotiable  Instruments.    See  Bills  and  Notes.    Brokers,  1, 
NEWSPAPERS. 

1.  Where  a  statute  either  directs  or  permits  a  publication  at  public 

expense,  in  the  absence  of  language  evincing  a  contrary  inten- 
tion such  publication  must  be  made  in  the  legal  language  of 
the  country.    Uyman  v.  Susemihl,  296 

2.  The  English  language  is  the  language  of  this  country,  to  be  used 
.  in  all  legal  and  official  notlfifations  and  proceedings,  in  the  ab- 
sence of  any  statute  authority  to  the  contrary.  Ibid. 
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3.  Under  sec.  674a,  Stats.  (Supp.  1906),  Tield: 

(1)  If  a  county  board  desires  to  make  publication  in  a  for- 
eign language  it  must  look  to  the  statutes  for  authority  to  do 
80,  and  in  the  absence  of  such  authority  the  right  to  make  a 
contract  for  such  publication  does  not  exist. 

(2)  Sec.  675,  providing  what  publications  a  county  board  may 
make  in  a  foreign  language  and  prescribing  the  conditions  that 
must  exist  before  such  publications  can  be  made,  excludes  pub- 
lications in  a  foreign  language  other  than  those  mentioned,  in- 
cluding its  proceedings.  Ihid, 

.     NEW  TRIAU 
Grounds,    See  Criminal  Law,  9. 
In  action  of  ejectment, 

1.  The  ordinary  motion  to  vacate  a  Judgment  and  for  a  new  trial 

during  the  term  on  account  of  error  committed  pn  the  trial 
applies  as  well  in  actions  of  ejectment  as  in  other  actions,  and 
hence  the  second  or  new  trial  provided  by  sec.  3092,  Stats. 
(1898),  is  not  exclusive.    Frost  v,  Meyer,  255 

Proceedings  to  procure  neto  trial:  Statement  of  grounds, 

2.  Where  a  statutory  motion  for  a  new  trial  is  made  it  should  state 

the  grounds  upon  which  the  motion  was  based,  at  least  as  spe- 
cifically as  they  are  mentioned  in  the  statute.    Beebe  v,  Minne- 
apolis, St,  P.  d  8.  8,  M,  R,  Co,  269 
Same:  Notice. 

3.  Where  a  motion  for  a  new  trial  has  been  made  at  the  same  term 

and  before  the  entry  of  judgment,  it  is  within  the  power  of  the 
court  to  vacate  and  set  aside  the  judgment  and  grant  a  new 
trial  without  notice.    Frost  v,  Meyer,  255 

Same:  Review.    See  Appeal,  1,  3,  7,  22.  . 

Terms:  Presumptions,  ' 

4.  Where  It  appears  Yrom  the  record  upon  which  a  motion  for  a 

new  trial  is  based  that  the  court  might  have  ordered  a  new 
trial  on  account  of  errors  not  requiring  the  Imposition  of  terms, 
it  is  presumed  that  it  was  granted  for  such  errors.  Frost  v. 
Meyer,  *  255 

5.  Where  a  new  trial  is  granted  without  costs  and  no  grounds  are 

stated  in  the  order,  the  presumption  is,  nothing  appearing  in 
the  record  to  the  contrary,  that  it  was  granted  for  errors  not 
requiring  the  imposition  of  terms.  Ibid. 

6.  In  so  far  as  former  decisions  of  the  supreme  court  are  in  conflict 

with  the  foregoing  rule  they  must  be  regarded  as  overruled. 

Ibid, 
Nonsuit.    See  Dismissal  and  Nonsuit.  *     . 

Notice. 
Of  entry  of  judgment.    See  Judgment,  5,  6. 
Of  exercise  of  option.    See  Mitnicipal  Corporations,  10,  11. 
Of  record  of  deed.    See  Deeds,  7. 

OFFICERS. 
Corporate  officers.    See  Estoppel,  1-4.    Insurance,  1,  3. 
Per  diem  compensation:  Splitting  of  days.    See  Judges. 
1.  While,  as  a  general  rule,  under  statutes  allowing  a  per  diem, 
compensation  to  ofQcers  for  services,  a  day  cannot  be  split  up, 
and  the  officer  is  entitled  to  a  full  day's  pay  if  any  time  was 
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occupied  in  the  service,  although  the  whole  day  Is  not  con- 
sumed, the  use  of  the  words  "for  each  day  he  shall  be  actually 
engaged"  in  the  matter,  is  held  indicative  of  an  intention  only 
to  allow  for  time  actually  consumed.  Hoffman  v.  Lincoln 
.  County,  353 

2.  Such   construction  necessitates  a  splitting  up  of  days  and   a 

charge  by  the  hour,  and  in  the  instant  case,  in  the  absence  of 
any  error  assigned  or  argued  upon  the  decision  of  the  lower 
court  that  six  hours  constituted  a  day's  work  for  a  county  judge, 
such  decision  Is  affirmed,  without  committing  this  court  in  any 
way  upon  the  question  as  to  the  proper  length  of  a  judicial  day. 

Ihid. 

3.  Where  a  statutory  charge  for  an  officer  is  limited  to  $5  per  day 

it  means  a  calendar  day,  and,  where  the  number  of  hours  con- 
stituting a  day  is  fixed,  such  officer  cannot,  by  working  over 
hours,  entitle  himself  to  more  than  the  per  diem  allowance  for 
any  one  calendar  day.  Ihid. 

Opinion  Evidence.    See  Evidenoe,  18-21.    Tbial,  4. 

Options.    See  Municipal  Corporations,  10,  11. 

Ownership  of  claim.    See  Municipal  Corporations,  19-23. 

Parent  and  Child.    See  Husband  and  Wife,  4-9. 

Parochial  Schools.    See  Schools  and  School  Distbicts,  2. 

Parol  Agreements.    See  Specific  Performance. 

Parol  Evidence.  See  Bills  and  Notes,  1.  Contracts,  8-10.  Evi- 
dence, 17.   Municipal  Corporations,  23.   Trusts  and  Trustees. 

PARTIES. 

Real  party  in  interest. 
The  rule  that  an  objection  that  a  suit  was  not  brought  by  the  real 
party  in  interest  must  be  raised  by  demurrer  or  special  plead- 
ing of  the  facts  does  not  apply  when  the  plaintifT  has  no  Inter- 
est, legal  or  equitable,  in  the  claim  or  right  to  represent  it. 
EilUard  v.  Wisconsin  Life  Ins.  Co.  208 

Joinder^    See  Action,  2.    Appeal,  11.    Vendor  and  Purchaser,  11. 

Partnership.    See  ExEcrTORS  xsi>  Administrators. 

Payment.    See  Assignments,  1.    Garnishment. 

PENALTIES. 

1.  The  authority  to  maintain  a  civil  action  for  the  recovery  of  a 

fine  imposed  by  statute  must  be  found,  if  at  all,  in  sec.  3294» 
Stats.  (1898),  providing  for  the  recovery  of  forfeitures  by  civil 
action.    State  v.  Hamley,  458 

2.  Sec.  3294,  Stats.  (1898),  in  express  terms  excludes  a  "fine,"  and 

defines  a  forfeiture  to  be  a  penalty  in  money  or  goods  "other 
than  a  fine;"  and  while  the  words  "forfeiture,"  "fine,"  and  "pen- 
alty" are  often  used  interchangeably,  a  fine  imposed  as  a  pun- 
ishment for  the  violation  of  a  public  statute  of  the  state  can- 
not be  recovered  in  a  civil  action  under  sec.  3294,  but  the  rem- 
edy is  by  a  criminal  prosecution  in  the  name  of  the  state.    Ihid. 

3.  There  is  a  distinction  between  fines  imposed  for  breaches  of  mu- 

nicipal ordinances  and  those  imposed  by  statutes  of  the  state. 

Ihid. 

4.  While   prosecutions  for  breaches   of  municipal  ordinances  are 

Quas^criminal,  such  breaches  are  not  offenses  against  the  state 
and  therefore  not  punishable  as  such.  IMd^ 
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5.  A  criminal  action  is  one  prosecuted  by  the  state  against  a  per- 

son charged  with  a  public  offense  committed  In  violation  of  a 
public  law.  Ibid. 

6.  The  word  "fine"  in  sec.  3294,  Stats.  (1898),  is  used  in  the  same 

sense  as  the  same  word  is  used  in  sec.  2,  art.  X,  Const  It  does 
not  include  those  forfeitures,  sometimes  called  fines,  imposed 
by  municipal  corporations  for  violation  of  their  ordinances. 

Ihid. 

Pkb  Diem  Ck)ifPENSATiON.    See  Judges,  2,  3.    Officers. 

Permanent  Improvements.  See  Mortgages,  1-4,  6.  Vendor  and 
Purchaser,  15. 

Personal  Injuries.  See  Damages,  11,  12.  Elegtricitt.  Evi- 
dence, 8.  Instructions  to  Jury,  9.  Master  and  Servant, 
2-26.  MuraciPAL  Corporations,  17,  18.  Negligence.  Plead- 
ing, 3,  4,  9.    Railroads,  5-14.    Trl4.l,  5. 

Personal  Service.    See  Process,  3. 

Physicians  and  Surgeons.    See  Criminal  Law,  6.    Statutes,  5. 

PiOKETiifO.    See  Master  and  Servant,  27,  28. 

PLEADING. 

Construction:  General  rules. 

1.  In  the  construction  of  a  pleading  for  the  purpose  of  determining 

its  effect  its  allegations  should  be  liberally  construed,  with  a 
view  to  substantial  Justice  between  the  parties.  Jones  v.  Hon- 
son,  478 

2.  Criticisms  of  a  pleading  will  not  support  a  challenge  for  insuffi- 

ciency if  sufficient  can  be  discovered,  reasonably,  by  judicial 
construction  to  sustain  it.  The  sole  test  is,  Will  the  language 
used  permit  of  a  reasonable  construction  which  will  sustain  the 
pleading?  Ihid. 

Complaint.  See  Action.  Appeal,  27.  Highways,  5,  6.  Indictment 
AND  Information.  Life  Estates,  1,  2.  '  Master  and  Serv- 
ant, 28.    Towns,  4. 

3.  In  an  action  for  personal  injuries  brought  by  the  guardian  ad 

litem  of  a  minor,  the  allegations  of  negligence  in  the  complaint, 
stated  in  the  opinion,  are  held  sufficient,  in  the  absence  of  any 
objection  before  verdict.    Phillips  v.  Portage  Transit  Co.       189 

T^anve:  Prayer  for  relief. 

4.  In  an  action  for  personal  injuries  the  complaint  was  not  served 

with  the  summons,  and  never  served  upon  the  defendant,  and 
the  prayer  for  relief,  instead  of  closing  with  the  usual  demand 
for  damages,  contained  the  phrase  "in  all  to  his  damages  five 
thousand  dollars."  Judgment  was  entered  on  default,  and  on 
motion  to  set  aside  the  judgment  it  was  insisted  that  the  com- 
plaint contained  no  demand  for  relief  within  the  calls  of  sec. 
2646,  Stats.  (1898).  Held,  whether  such  prayer  would  have 
been  sufficient  in  a  case  where  the  complaint  had  been  served 
with  the  summons  and  Judgment  taken  by  default — a  point  not 
decided — ^the  defendant  was  in  no  way  prejudiced,  and  hence 
under  sec.  2829,  Stats.  (1898),  the  defect,  if  any,  should  be  dis- 
regarded.   Phillips  V.  Portage  Transit  Co.  189 

Plea  in  ahatement.    See  Indictment  and  Information,  1. 

Estoppel.    See  EsTorrEL,  5. 
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Counterclaim.    See  Pleading,  14-17. 

Reply.    See  Pleading,  14-17. 

General  denial:  Proof 8  admissible.    See  Pleadiwg,  15. 

5.  The  fact  that  no  cause  of  action  ^existed  at  the  time  of  the  com- 

mencement of  the  suit  may  be  established  under  a  general  de- 
nial.   HiUiard  v.  Wisconsin  Life  Ins.  Co.  208 

6.  Any  fact  which  the  plaintlfiF  must  prove  to  establish  his  cause  of 

action  may  be  disproved  under  a  general  denial.  Ibid. 

Demurrer.    See  Action,  2.    Appeal,  11,  12,  14,  27.    Indictment  and 

Information.  Injunction,  1.  Parties.  Sales,  1.  Towns,  4. 
Same:  Premature  commencement. 

7.  The  rule  that  an  objection  that  the  action  was  prematurely 

brought  must  be  raised  by  demurrer  or  answer  specially  plead- 
ing the  facts  applies  only  where  the  cause  of  action  was  com- 
plete before  suit  but  there  was  nonperformance  of  some  condi- 
tion of  its  being  remediable,  not  to  where  there  was  no  such 
cause  at  the  beginning.  In  the  latter  situation  the  objection 
may  be  raised,  as  in  any  other  case  of  there  being  insufficient 
facts  pleaded  or  established  to  make  out  a  cause  of  action. 
EilUard  v.  Wisconsin  Life  Ins.  Co.  208 

Same:  Pleading  over. 

8.  An  order  overruling  a  demurrer  to  a  complaint  providing  that 

"plaintiff  have  Judgment  therein,  but  with  leave  to  the  defend- 
ants to  withdraw  their  demurrer  and  put  in  an  answer  within 
twenty  days,"  gives  leave  to  the  defendants  to  withdraw  their 
demurrer  if  they  choose  and  also  gives  leave  to  answer  over, 
which  latter  right  is  not  dependent  upon  the  demurrer  being 
withdrawn,  and  is  not  erroneous  in  requiring  the  withdrawal 
of  the  demurrer  as  a  condition  precedent  to  interposing  an  an- 
swer.   Hyman  v.  Susemihl,  296 

Amet^ment.    See  Injunction,  1.    Pleading,  16,  17. 

Amendment  at  the  trial:  Terms. 

9.  In  an  action  for  personal  injuries  the  defendant's  negligence, 

by  the  allegations  of  the  complaint,  was  predicated  upon  de- 
fects in  the  machine  In  which  plaintiff  was  injured.  On  the 
trial  no  defect  in  the  machine  was  shown,  and  at  the  close  of 
plaintiff's  evidence,  defendant  having  moved  that  the  plaintiff 
be  nonsuited,  plaintiff  asked  leave  to  amend  his  complaint,  pre- 
senting an  amended  complaint,  which  was  the  same  as  the  orig- 
inal complaint  except  that  therein  the  negligence  of  defendant 
was  predicated  upon  the  ignorance  and  inexperience  of  the 
plaintiff,  known  to  the  defendant,  and  the  failure  of  the  defend- 
ant to  instruct  or  warn  the  plaintiff  before  or  at  the  time  of 
placing  plaintiff  to  work.  Held,  that  it  was  proper  to  allow  such 
amendment  on  the  trial  and  there  was  no  error  in  such  ruling. 
Rahles  v.  J.  Thompson  d  Sons  Mfg.  Co.  506 

10.  In  such  case  it  is  not  error  to  refuse  a  continuance  of  the  case 

over  the  term,  where  there  is  no  showing,  either  by  an  affidavit 
or  by  a  statement  to  the  court  baaed  on  the  pleadings  appar- 
ently supporting  such  statement,  that  the  defendant  was  unpre- 
pared to  meet  and  could  not,  with  the  evidence  at  hand  or  avail- 
able, meet  the  issues  raised  by  the  amended  complaint.       Ibid. 

11.  The  terms  on  which  amendment  of  pleadings  during  the  trial, 

which  bring  about  no  radical  change  of  the  issues,  may  be  al- 
lowed, are  in  the  discretion  of  the  court.  Ibid. 
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Verification. 

12.  A  guardian  ad  litem  verifies  as  a  party  and  the  rules  respecting 

verification  by  a  party  apply;  and  hence,  if  the  guardian  ad 
litem  verifies  a  complaint  positively  and  of  his  own  knowledge, 
it  is  properly  verified.    Phillips  v.  Portage  Transit  Co.  189 

Issues,  proof,  and  variance. 

13.  Under  a  complaint  for  goods  sold  and  delivered  at  an  agreed  price 

plaintifT  is  at  liberty  to  show  any  contract  of  sale,  oral  or  writ- 
ten, under  which  the  goods  in  question  were  delivered.  Brooh- 
lyn  Creamery  Co.  v.  Friday,  461 

14.  Where,  in  answer  to  such  a  complaint,  the  defendant  pleaded  by 

way  of  counterclaim  that  the  contract  was  such  as  to  require 
further  deliveries,  which  plaintiff  had  failed  to  make,  if  the 
plaintifT  wished  to  rely  upon  a  modification  of  the  contract  and 
default  of  the  defendant  in  performing  the  contract  so  modi- 
fied sufficient  to  excuse  further  deliveries,  strictly  the  reply 
should  have  pleaded  such  modification.  Ibid. 

15.  In  such  case,  however,  a  general  denial  in  the  reply  put  in  issue 

the  existence  of  the  contract  pleaded  in  the  counterclaim,  and 
it  was  therefore  no  material  variance  to  admit  evidence  of  the 
modification  in  explanation  or  Justification  of  the  plaintifTs 
refusal  to  make  further  deliveries.  Ihid. 

1$.  In  such  case,  the  action  having  been  tried  before  a  referee,  in 
the  absence  of  any  request  in  that  behalf  it  is  too  late  to  allege 
in  the  supreme  court  for  the  first  time  that,  had  defendant  been 
apprised  by  the  pleadings  before  trial  of  the  claim  that  the  con- 
tract had  been  modified,  he  could  have  secured  an  important 
witness  to  the  contrary.  Ibid. 

17.  In  such  case  an  amendment  of  the  pleadings  to  conform  to  the 
proof  is  held  proper.  Ibid. 

Police  Poweb.  See  Master  and  Servant,  6.  Municipal  Corpora- 
tions, 5. 

Possession.    See  Life  Estates,  6. 

Prayer  for  Relief.    See  Pleadings,  4. 

Preference.     See  Bankruptcy,  1-12.     Fraudulent  Conveyances. 

Preliminary  Injunction.    See  Injunction. 

Present  Security.    See  Bankruptcy,  4. 

Presimptions.  See  Ai'peal,  15,  26.  Arbitration  and  Award,  2. 
Bankruptcy,  11.  Corporations,  1.  Eminent  Domain,  5.  Evi- 
dence, 1-3.  Husband  and  Wife,  1.  Judgment,  5.  New 
Trial,  4,  5. 

Principal  and  Agent.  See  Contracts,  11.  Estoppel,  1-4.  Mas- 
ter AND  Servant,  1,  21-24.     Signatures.    Witnesses,  2. 

Priority.    See  Bankruptcy,  9. 

Private  Laws.    See  Constitutional  Law 

Privity.    See  Insurance,  15. 

PROCESS. 
Service:  Personal  service:  Foreign  corporations. 
1.  Under  subd.  13,  sec.  2637,  Stats.   (1898),  providing  that  service 
of  summons  on*  foreign   corporations  not  otherwise  specified 
may  be  made  upon  any  agent  having  charge  of  or  conducting 
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any  business  for  such  corporation  within  the  state,  the  captain 
of  a  vessel  of  a  corporation  plying  on  the  Great  Lakes  and 
stopping  to  receive  or  discharge  cargo  at  ports  within  this  state 
is  an  agent  within  the  calls  of  the  statute.  Phillips  v.  Portage 
Transit  Co.  189 

2.  Where  service  of  a  summons  is  properly  made  upon  the  captain 

of  a  vessel  plying  on  the  Great  Lakes  and  stopping  to  receive 
or  discharge  cargo  at  ports  within  the  state,  it  is  unnecessary, 
on  an  application  to  set  aside  the  service  of  the  summons,  to 
consider  the  eftect  of  a  general  appearance.  Ibid. 

3.  In  an  action  against  a  corporation,  where  the  service  of  the  sum> 

mons  has  been  made  upon  an  agent  designated  by  the  statute- 
as  a  proper  person  upon  whom  service  could  be  made,  the  serv- 
ice is  personal  within  the  meaning  of  the  statute  authorizing 
entry  of  Judgment  by  default.  Ilnd.. 

Pbomissoby  Notes.    See  Biixs  and  Notes.    Bbokers,  1. 

Proposals.    See  Ck)NTRACT8,  6. 

Proximate  Cause.     See  Master  akd  Servant,  8.     Neolioence,  8.. 

Publications.    See  Newspapers. 

Public  Benefit.    See  Navigable  Waters,  3. 

Public  Improvements.    See  Municipal  Corporations,  2-14. 

Public-Service   Corporations.     See   Navigable   Waters.     Rail- 
roads, 1.    Taxation,  1. 

Public  Use.    See  Navigable  Waters,  3,  8. 

Punitory  Damages.    See  Damages,  1.    Indians,  5. 

Purchaser  in  Good  Faith.    See  Bills  and  Notes,  4,  8. 

Railroad  CoMMignsioN.    See  Railroads,  1-4. 

RAILROADS. 

Incorporation:  Amendment  of  articles  of  incorporation.    See  Corpo- 
rations, 2-6. 

Railroad  Commission^. 

1.  The  leading  idea  of  sec.  1753—3,  Stats.  (Laws  of  1907,  ch.  576),  is 

that  a  public-service  corporation  shall  not  do  any  of  the  things 
conditionally  prohibited  except  upon  the  authority  of  the  Com- 
mission first  obtained;  the  word  "authority"  not  being  used  as 
suggestive  of  a  delegation  of  power  to  determine  what  the  cor- 
poration may  do  within  its  corporate  powers,  but  of  authority 
to  determine  whether  the  thing  proposed  to  be  done  is  within 
such  powers.  State  ex  ret  Minneapolis,  St.  P.  d  S.  S.  M.  R.  Co. 
V.  Railroad  Commission,  80 

2.  The  legislature  cannot  properly  delegate  authority  to  a  commis- 

sion to  determine  what  power  a  corporation  shall  possess.  It 
may  clothe  a  commission  with  authority  to  determine  whether 
the  facts  exist  rendering  the  corporation  competent  to  exercise 
its  corporate  powers  in  a  given  case.  Ihid^ 

3.  A  legislative  grant  of  authority  to  a  commission  to  determine 

whether  a  corporation  may  do  a  particular  thing  proposed  by 
the  latter  to  be  done  implies  authority  to  determine  corporate 
competency  in  that  regard  tested  by  the  charter.  Ibid. 

4.  The  Railroad  Commission  of  this  state  has  authority  under  sec. 

1753 — 3,  Stats.  (Laws  of  1907,  ch.  576),  to  pass  upon  the  corn- 
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petency  of  a  railroad  corporation  to  increase  its  capital  stock 
and  to  rtfuse  permission  in  that  regard  in  case  the  articles  of 
Incorporation  shall  not  have  been  so  broadened  as  to  cover  the 
subject  by  a  valid  amendment  which  requires  a  public  record  of 
the  change  to  be  made  in  the  office  of  the  secretary  of  state  and 
compliance  with  the  conditions  precedent  thereto  in  respect  to 
the  payment  of  fees.  JJfid. 

Right  of  way.    See  Eminent  Domain.    Evidence,  18-20. 

Taxation,    See  Taxation,  1,  3. 

Injuries  at  crossings, 

5.  In  an  action  for  personal  Injuries  sustained  at  a  railroad  crossing, 

it  is  held,  under  the  evidence,  that  the  plain tifC  had  an  oppor- 
tunity to  look  and  listen  while  traveling  over  the  fifty-three 
feet  which  intervened  between  the  point  where  he  stopped, 
looked,  and  listened  and  the  nearest  rail  of  the  track,  and  that, 
although  his  attention  was  diverted  by  the  spirited  team  he  was 
driving,  it  was  not  irresistibly  diverted,  and  hence  that  he  was 
guilty  of  contributory  negligence.  Bmith  v.  Chicago,  M.  d  8t, 
P.  R.  Co,  97 

6.  Mere  diversion  of  attention  will  not  justify  failure  of  a  person 

about  to  cross  a  railroad  track  upon  a  highway  to  seasonably 
look  and  listen  to  discover  presence  in  dangerous  proximity  of 
an  approaching  train.  Failure  to  see  such  train  and  keep  out 
of  its  pathway,  when  there  is  opportunity  for  doing  so,  is  only 
excusable  where  attention  is  irresistibly  forced  to  something 
else.    Clemens  v.  Chicago,  St.  P.,  M.  d  O.  R,  Co.  387 

7.  The  presence  of  a  railway  track  is  such  an  admonition  of  proba- 

bility of  danger  to  one  entering  thereon  that  nothing  short  of 
physical  Impossibility  will  excuse  neglect  of  a  traveler  to  use 
his  senses  of  sight  and  hearing  to  discover  whether  a  train  is 
dangerously  near  or  not  before  entering  upon  such  track.    Ihid. 

8.  In  case  of  a  train  being  in  sight  and  coming  towards  a  highway 

crossing  of  a  railway  track,  as  a  traveler  approaches  intending 
to  make  the  crossing,  the  duty  to  look  and  listen  and  keep  out 
of  the  pathway  of  such  train  is  not  excused  by  any  regulation 
as  to  the  legal  rate  of  speed  of  trains.  Ibid. 

9.  Assumption  as  to  the  speed  of  a  moving  train  because  of  a  legal 

regulation  may  be  indulged  In  when  the  train  Is  not  in  sight 
but  not  otherwise.  Ihid. 

10.  Where  a  person  approaching  a  highway  crossing  of  a  railway 

track  has  ample  opportunity  for  seeing  and  keeping  out  of  the 
pathway  of  a  coming  train  by  exercising  the  care  required  of 
him  in  respect  thereto  as  matter  of  law,  and  nevertheless  places 
himself  in  such  pathway  and  Is  killed,  leaving  no  eye-witness 
of  the  circumstances  thereof,  such  facts  unexplained  establish 
contributory  negligence  upon  the  doctrine  of  res  ipsa  loquitur. 

Ibid. 
Injuries  to  employees. 

11.  In  an  action  for  Injuries  received  by  a  car-repairer  while  repair- 

ing a  car,  by  reason  of  the  negligent  operation  of  an  engine 
upon  the  same  track,  the  plaintiff  Is  held,  upon  the  evidence, 
to  have  been  guilty  of  contributory  negligence.  Jacohy  v.  Chi- 
cago d  N.  W.  R.  Co.  131 

12.  The  construction  of  a  railroad  platform  In  such  manner  that  the 

position  of  a  car  on  a  curve  leaves  an  open  space  between  the 
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ends  of  the  car  and  the  edge  of  the  platform,  which  naturally 
might  invite  employees  to  occupy  such  space  and  lead  them  to 
believe  they  were  in  a  safe  place,  does  not  render  the  appliance 
defective  and  unsafe.  Ibid. 

13.  The  fact  that  the  ends  of  a  car  In  passing  over  a  curve  would 

be  farther  away  from  a  platform  than  the  points  between  the 
ends  is  a  natural  condition  which  an  employee,  as  a  reasonably 
intelligent  person,  must  be  presumed  to  know  and  note,  and 
omission  to  do  so  was  an  act  of  negligence.  Saring  v.  Great 
Northern  R.  Co,  367 

14.  In  an  action  for  negligent  Injury  causing  death  of  a  servant  by 

being  crushed  between  a  moving  freight  car  and  a  railroad  plat- 
form. It  is  held  under  the  evidence  that  there  was  no  duty  on 
the  part  of  the  master  to  warn  the  servant  of  the  peril  com- 
plained of,  and  that  the  servant  was  guilty  of  negligence  in 
assuming  such  place  of  danger  to  perform  his  duty.  Ibid. 

Real  Pakty  in  Interest.    See  Parties. 

Real  Property.  See  Appeal,  24.  Arson.  Bankruptcy,  1-3. 
Deeds.  Descent  and  Distribtttion,  2.  Eminent  Domain. 
Fires.  HionwAYS.  Judgment,  4.  Lipb  Estates.  Specific 
Performance.  Subrogation.  Taxation.  Tax  Titles. 
Trusts  and  Trustees.    Vendor  and  Purchaser. 

Rebuttable  Presumptions.    See  Husband  and  Wife,  1. 

Recobdino  of  Instruments.    See  Bankruptcy,  3.    Deeds,  ?• 

Redemption.    See  Mortgages. 

Registration  of  Births.    See  Criminat.  Law,  6. 

Remainders.     See  Life  Estates,  3-6.    Limitation  op  Actions,  2» 

Trusts  and  Trustees,  3.    Wills,  7-13. 
Repeal  of  Statutes.    See  Municipal  Corporations,  1. 
Reply.    See  Pleading,  14-17. 

Requests  for  Instructions.  See  Eminent  Domain,  8.  Instruc- 
tions to  Jury,  10,  11. 

Res  Adjudicata.  See  Appeal,  27.  Arbitration  and  Award,  1. 
Judgment,  3-6. 

Rescission.    See  Inbubancb,  7-12.    Vendor  and  Purohasxb,  9,  10, 

16. 
Res  Gest/E.    See  Evidence,  6. 
Retainer.    See  Attorney  and  Client,  1. 
Revocation. 

Of  continuing  offer.    See  Contracts,  3-5. 

Of  license.    See  Intoxicating  Liquors,  3,  4. 

Right  of  Way.    See  Eminent  Domain. 

Rules  of  Court. 
Supreme  Court  Rule  51  (Disrespectful  conduct  of  counsel),  507, 517. 

Safe  Place  to  Work.    See  Master  and  Servant,  6-10. 

Salaries.    See  Judges.    Officers. 

SALES. 

Executory  contracts:  Construction:  Rights  of  parties, 
1.  Where  the  gravamen  of  a  complaint  is  to  recover  the  purchase 
price  of  goods  on  an  executory  contract  of  sale,  and  the  com- 
plaint clearly  stated  a  good  cause  of  action  for  that  purpose,  on 
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demurrer  no  construction  Is  permissible  which  would  make  In- 
cidental provisions  of  the  contract,  plainly  intended  to  secure 
performance  of  the  principal  obligation,  paramount  to  such 
principal  obligation.    Hartman  F.  d  C.  Co,  v.  Krieger,  650 

2.  An  executory  contract  for  the  sale  of  household  goods,  which 

authorizes  the  seller  to  apply  partial  pa>inents  as  rent  and,  at 
the  same  time,  retake  and  resell  the  goods  and  refuse  to  ac- 
count for  the  proceeds  of  such  sale  over  and  above  the  balance 
due  upon' the  contract,  even  if  Incapable  of  enforcement,  does 
not  prevent  the  collection  of  the  unpaid  purchase  money  by 
an  action  at  law,  where  the  goods  have  not  been  retaken  and 
are  in  the  possession  of  the  purchaser.  Ihid, 

Modification  of  contract, 

3.  In  an  action  on  a  contract  for  the  sale  of  ice,  a  finding  that  the 

contract  was  modified  by  mutual  agreement  as  to  delivery  of 
the  full  amount  within  the  agreed  time,  is  more  in  the  nature 
of  a  conclusion  of  law  than  one  of  fact.    Anderson  v.  Savoy,  44 

Performance  of  contract:  Breach.    See  Appeal,  19-21.    Contracts, 

18-21. 
Same:  Waiver.    See  Contracts,  18-21.  <     . 

4.  Plaintiff,  under  a  contract  for  the  sale  of  400  tons  of  ice  to  be 

loaded  for  shipment  from  time  to  time  as  demanded  by  plaint- 
iff between  April  1  and  October  1,  ordered  Ice  and  received 
and  used  the  same  notwithstanding  defendant  had  breached  the 
agreement  by  failing  to  ship  two  cars  a  week  as  demanded  and 
to  pack  that  which  was  shipped  in  the  manner  agreed  upon, 
and  the  defendant  continued  to  ship  ice  within  a  reasonable 
time  on  orders  notwithstanding  plaintiff  had  not  paid  for  prior 
shipments  according  to  contract.  Held,  that  It  was  not  a  neces- 
sary inference  from  such  circumstances  that  plaintiff  waived 
the  provisions  of  the  agreement  entitling  him  to  the  full 
amount,  or  that  the  minds  of  the  parties  met  as  to  such  waiver. 
Anderson  v.  Savoy,  44 

5.  While  plaintlff*s  demand  for  and  receipt  and  appropriation  of  Ice 

without  objection,  notwithstanding  the  breach,  bound  him  to 
pay  for  what  he  obtained,  it  did  not  necessarily  affect  his  right 
to  damages  caused  by  the  delay  in  shipping  according  to  the  de- 
mand of  two  cars  per  week  or  for  failure  to  seasonably  forward 
to  the  full  amount,  and  his  conduct  in  that  regard  and  defend- 
ant's consent  to  ship  ice  notwithstanding  the  delayed  payments 
are  perfectly  consistent  with  plaintiff's  retention  of  such  right. 

Ihid. 
Evidence.    See  Pleading,  13,  14. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  Where  plaintiffs  and  all  other  taxpayers  of  a  school  district  have 
been  cognizant  of  the  manner  of  conducting  a  district  school, 
and  the  electors  of  the  district  each  year  have  been  informed 
that  money  had  been  spent  for  the  purpose  of  maintaining 
sectarian  Instruction,  and,  without  protest  from  any,  at  each 
annual  meeting  directed  like  expenditures  for  the  ensuing  year, 
and,  on  the  faith  of  such  acquiescence,  believing  that  the  tax- 
payers approved,  the  school  district  officers  parted  with  the  dis- 
trict's money,  plaintiffs  at  least  cannot  equitably  ask  that  such 
officers  be  compelled  to  repay  the  amounts  expended.  Dorner 
V.  School  District,  147 
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2.  Under  sees.  423,  430,  Stats.  (1898),  and  the  affirmative  grant  of 
powers  therein  contained,  fairly  and  reasonably  construed,  a 
school  district  may  maintain  a  common  school  in  a  parochial 
school  building  and  its  discretion  in  that  regard  should  not 
be  controlled  by  the  courts.  IMd. 

• 

SEALS. 
See  Signatures. 

1.  Contracts  under  seal,  executed  by  private  persons,  are  governed 

by  sec.  4220,  Stats.  (1898),  permitting  actions  to  be  brought  on 
such  instruments  within  twenty  years  after  the  cause  of  action 
has  accrued.    Mariner  v.  Wiens,  637 

2.  As  a  general  rule  sealed  instruments,  including  contracts  of  par- 

ties, regardless  of  their  nature,  provisions,  or  purposes,  are 
specialties  within  the  limitation  statutes.  Ibid. 

'Sectarian  Instruction.     See  Schools  and  School  Districts,  1. 

Shlf-Defense.     See  Homicide,  9. 

Service  of  Process.    See  Process. 

Set-CJollar.    See  Master  and  Servant,  8.    . 

Settlement  of  Crime.    See  Embezzlement,  3. 

Sewers.    See  Municipal  Corporations,  4. 

Sidewalks.    See  Municipal  CoRPORAtiONS,  1. 

SIGNATURES. 

A  finding  that  a  written  agreement  in  issue  was  In  fact  executed 
and  delivered  by  the  parties  as  a  sealed  instrument  is  suffi- 
ciently supported  as  to  plaintiff  by  testimony  that  it  was  exe- 
cuted by  plaintiff's  son  in  plaintiff's  presence  and  at  his  Imme- 
diate parol  direction,  although  no  authority  under  seal  from 
plaintiff  to  his  son  is  shown.    Mariner  v.  Wiens,  637 

Snow.    See  Highways,  5,  6. 

Special  Assessments.  See  Action.  Municipal  Corporations,  4-9. 
Taxation,  1,  3. 

Special  Verdict.  See  Appeal,  5,  6,  13.  Brokers,  2.  Master  and 
Servant,  15-18,  25.    Trial,  8-11. 

SPECIFIC  PERFORMANCE. 
See  Vendor  and  Pltichaser,  2,  6. 

1.  Specific  performance  of  an  oral  agreement  for  a  mortgage  can- 

not be  enforced  where  there  is  failure  to  specify  any  time  when 
the  mortgage  was  to  mature  and  be  payable.    Pooie  v.  Tannis, 

363 

2.  In  an  action  to  enforce  specific  performance  of  an*  alleged  oral 

agreement  for  a  mortgage  to  secure  moneys  advanced  by  plaint- 
iff to  defendant,  where  there  could  be  no  such  relief  granted 
because  the  evidence  failed  to  establish  a  sufficiently  certain 
and  definite  contract  to  mortgage,  the  claim*  sought  to  be  en- 
forced not  arising  out  of  a  transaction  between  vendor  and 
vendee  and  the  facts  clearly  negativing  such  a  relationship.  It 
is  error  to  award  plaintiff  a  vendor's  lien.  Ihid. 
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3.  In  such  case  under  the  evidence,  stated  in  the  opinion,  it  is  held 

that  plaintiff  is  entitled  to  a  judgment  giving  her  an  equitable 
lien  on  the  premises  in  question  and  ordering  a  sale  thereof 
if  the  defendant  failed  to  satisfy  such  judgment  by  payment 
of  the  amount  due  with  costs.  Ibid. 

Standing  Timbeb.     See  Damages,  6-7.     EjVidenoe,  5.     Fibbb,  3,  4. 
Trial,  2,  3. 

Stare  Decisis.    See  Bankbuftct,  14. 

STATUTES. 

ConstitutionaUty,     See  Ck)NSTiTUTiONAL  Law.     CriminaIi  Law,  7. 

Negligence,  4. 

Private  or  local.    See  Constitutional  Law. 

Mandatory  or  directory.    See  Justices'  Courts,  2. 

Construction,  See  Appeal,  2,  6.  Arson,  1.  Attorney  and  Client,  2. 
Bankruptcy,  3,  7,  8,  13,  14.  biLLs  and  Notes,  4.  Chattel 
Mortgages,  2,  3.  Contracts,  1,  2.  Corporations,  2,  4,  6. 
Courts,  1,  2.  Criminal  Law,  3,  6,  7,  9,  11.  Discovery,  1,  4, 
6-9.  Evidence,  11-16.  Executors  and  Administrators,  L 
Highways,  4-6.  Instructions  to  Jury,  9.  Insurance,  14. 
Intoxicating  Liquors,  3.  Judges.  Judgments,  6.  Justicfii* 
Courts.  Limitation  of  Actions.  Logs  and  Lggging,  2.  Me- 
chanics' Liens.  Municipal  Corporations,  1-4,  6,  9.  Naviga- 
ble Waters,  1.  Negligence,  1,  2,  4.  Newspapers,  1,  3.  New 
Tbial,  1.  Penalties,  1,  2,  6.  Pleading,  4.  Process,  1.  Rail- 
BOADS,  1,  4.  Schools  and  School  Districts,  2.  Seals,  1.  Taxa- 
tion, 3.  Towns,  1.  Trusts  and  Trustees,  1,  3.  Wills,  1-3. 
Witnesses,  1. 

Construction. 

1.  The  legislative  intent  in  passing  a  law  governs  as  to  the  scope 

thereof  whether  such  intent  is  unambiguously  expressed  or  is 
discoverable  by  the  aid  of  rules  for  judicial  construction.  Btate 
ex  rel.  M.,  8t.  P.  d  S.  8,  M.  R.  Co.  v.  Railroad  Comm.  Sf> 

2.  The  rules  for  Judicial  construction  permit  of  looking  at  a  legis- 

lative enactment  as  a  whole,  to  the  subject  with  which  it  deals, 
to  Its  reason  and  spirit,  of  giving  words  a  broad  or  narrow  con- 
struction, going  either  way  to  the  limits  of  their  reasonable 
scope,  of  supplying  omitted  words  clearly  in  place  by  implica- 
tion, of  changing  one  word  for  another  in  case  of  the  wrong 
one  being  clearly  used,  and  of  thus  reading  out  of  the  enact- 
ment and  giving  effect  to  the  real  intent  though  it  may  be  found 
to  be  contrary  to  the  letter  thereof.  Ibid. 

8.  For  the  purpose  of  clearing  up  obscurities  in  a  legislative  act 
it  should  be  read  with  reference  to  the  leading  idea  thereof, 
that  being  regarded  as  such  limitation  upon  particular  words 
or  clauses  and  expansion  of  others,  within  the  scope  thereof,, 
in  connection  with  that  of  words  clearly  implied,  and  the  law 
be  thus,  if  reasonably  practicable,  brought  into  harmony  with 
such  idea.  Ihid. 

4.  A  law  which  takes  away  a  man's  property  or  liberty  as  a  pen- 

alty for  an  offense  must  so  clearly  define  the  acts  upon  which 
the  penalty  is  denounced  that  no  ordinary  person  can  fall  to 
understand  his  duty  and  the  departure  therefrom  which  the 
law  attempts  to  make  criminal.    Brown  v.  State,  bid- 
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Bame:  Time  of  taking  ejfect. 

6.  Ch.  469.  Laws  of  1907  (sees.  1022—1  to  1022—59,  Stats.),  which, 
among  other  things,  denounces  a  penalty  upon  any  physician 
who,  on  or  before  October  1,  1907,  shall  fail  to  register  his 
name,  address,  and  occupation  with  the  "local  registrar''  of 
the  district  In  which  he  resides,  took  effect  from  and  after 
October  1,  1907.  The  same  statute  created  the  office  of  local 
registrar.  Held,  that  until  October  2,  1907,  there  was  no 
''local  registrar"  In  existence,  and  hence  a  compliance  with 
the  only  command  of  the  statute  with  reference  to  registration 
was  impossible.    Broton  v.  State,  643 

Amendment  and  repeal.    See  Municipal  Cobporationb,  1,  9. 


STATUTES  CITED,  Eic 

Constitution  of  Wisconsin.  Session  Laws  — oon. 

Art  IV,  8ec.l8     -       -     326, 330  1905.  Ch.  159  -        -        -        -    423 

"      X.     **      2     -       -    458, 461  1905.    "    295  -      325, 326, 329,  330 

••      X,     *'      3     -        -        -    149  1905.    "    507  -        -        -        -      89 

a             T  1^7.    "    254  -        -        -    368,  374 

Session  Laws.  1907.    '«    277  -       -       -       -    340 

1853.  P.  &  L.  Ch.   30      -     330-332  1907.    "    469  -        -        -     543-545 

1866.        •*         "    171   326,330,331  1907.    "    469,  sees.  2,  5  -        -    646 

1868.        **         "     59      -        -    465  1907.    "    499  -       -        -    327, 336 

1868.        "         "   171     326, 330-332  1907.    "    576  -        -       -  80,  81,  83 

1868.        *•         "  394      -        -    331  1907.    "    595  -        -        -    388, 400 

1873.  Ch.  263  -        -       -    289,  291  1907.    "    674,  sec.  2       -        -    423 

1876.    "    298  -       -     326,  330-332 

1878.    *'    236  -       -       -       -    S35  Revised  Statutes  of  1878. 

1880.    "    292  -       -     326, 329-332  Section  1038,  subd.  14     -        -        9 

1882.  '*  239  -   .   .   -  292 

1883.  "  152  -   -   -   -  420  S.  A  B.  Anno.  Statutes  (1889). 
1883.  '«  152,8ubch.  11-   -  421  Sections  2454,  24546   -   -  355 
1883.  "  152   •*   18,  sec.  1  419,  ^      ,__   ,  .   , 

420,  421,  424,  425  Statutes  (1898  and  smce). 

1885.  "  299  -   465, 466, 469-471  Sec,                                            Page. 

1885.  "  234,  sec.  2   -   -  284   423 147, 151 

1889.  "95-    -   -   -  292   430 147,151 

1889.  "  190,  sec.  2   -   -  384  430,  subd.  5  -   -   -   -  151 

1891.  "  109  -   -   -  353,  356   671 283 

1895.  *•  194  .   .   -   -  331  672-   -   -    -  281,283,284 

1895.  "  249-   -  353,365,356  674a  (Supp.  1906) -296,  29^-9,  301 

1895.  *•  249,  sec.  9   -  363, 355  675  -   -   -   -   29^-299,301 

1897.  •'   91,  "  13   -   -   43   694 353,354 

1899.  "   29  .   .   -   -  607   905 137 

1899.  "  173  -   -   .   -  423  911,  912  -   -   -   -  136,  137 

1899.  "  274  -   -   .   -  356   921 136,  137 

1899.  "  305  -   .   -    88,  39   925—60 5 

1901.  "  182  -   -   -   -  356  925—172  to  925—200   -   -  422 

1901.  *'  244  -   .   -   -607  925—175, 925—176   593,  597,  598 

1901.  "  298  -   .   .   -  298  925—184,  925—185    -   -  473 

1901.  '*  331  .   .   .   -  382  925—201  to  925—207   -  419, 422 

1901.  "  397  -   -   -  32, 33, 37  925—205    -   -   -   -  423 

1901.  "  461  -   .   .    90, 91  925—208  to  926—239      -   8 

1903.  "   45  -   -   .353,  355  925—216  to  925—218   -    7,  11 

1903.  "349-   -   -   -  356  926-   -   -   -  419,421,423 

1903.  "425-   .   -   .7,10   944 284 

1905.  "    6  -   -   -   -  255  1022—1 545 

1905.  "   6,  sec.  6   -   -  259  1022—1  to  1022—59    -  543-546 
Vol.  137  —  47 
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STATUTES  CITED,  Etc.— con. 


Statuteb  (1898  and  since)  —  con. 
Sec.  Page. 

1022—2  -  -  .  -545,646 
1022—6  -  .  -  -545,546 
1022—7,  1022—8      -        -        -    546 

1022—9 547 

1022—19  -   -   .   .  646-548 

1022—20 546 

1022—28 546 

1038,  Bubd.  14  -  -  -  -  9 
1188, 1189a,  11896  -   -  462,  457 

1249 88,40 

1285-        -        -       -     380,382,383 

1339 38-40 

1558 311,313 

1636;         -        -      138,142,570,581 


1675—16  (Supp.  1906) 
1076-26  (Supp.  1906) 
1753—3     - 
1771-1791WI  (ch.  86) 

1772 

1772  (Supp.  1906)    - 

1774- 

1792-1864a  (ch,  87) 

1797m— 1  -        -       - 

1816-        -       - 

1820- 

1826- 

1847- 

2073- 

2203- 

2209- 

2227,  2228 

2241,  2242 

2302- 

2304- 

2313- 

2314,  2317 

2347- 

2424- 

2454- 

2594,  2596 

2606- 

2637,  subd.  13  - 

2646- 

2648- 

2055- 


248,  250 

-    234,238 

80,  81,  83 

81,  89,  92, 

93,  333,  336 

89,  93 


81,  91 

-  92 

-  327,  836 

-  -    874 
81,  90,  91,  93 

-  81,  90,  91 

-  331 

-  618,  624 

-  223 

-  223 

-  623 

-  -    223 

-  618, 623 
345,  618,  623 

-  302,303 

-  803 

-  209,214 

-  255,259 

-  353,356 


-  254 
189,  191,  192 

-     189, 193 

-  607 

-  607 


Statuthb  (1898  and  since)  —  con. 
Sec  Page. 

2668 &2 

2801 265 

2829-        -       -        -       29,189,193 

2830 464 

2832-   .   -   263,268,629,632 

2856 571 

2872 417 

2878 96 

2886 193 

2891 190,194 

3070-   -   269,  271,  272,  416,  417 

3092 265,258 

3294-   -   -   -458,460,461 

3315 204-206 

3368 40,42 

37236    ....  875,377 
3754-   -   -   -    40-42,385 

3763 42 

3767-3769    -   ...  379 
3838-   -   -   -   -   -  647 

3840  -   -   -   -  640, 646,  647 

3844 640,  647 

3956 444 

3966-3961    -   ...  450 
4041a  (Supp.  1906)  -   -  32,  33,  37 

4069 30-32 

4096  -   104,  106,  601 ,  606-7,  625-9 

4110 627,628 

4113,4114    -   -   625,627-629 
4186-   -   -   120,121,560^63 

4187 660-^62 

4189 561-563 

41896 562 

4220 637,640 

4222,  Bubd.7  -   -   -  452.457 

4242 5 

4258,  subd.  6    -        -        -        -    254 
4269-        -        -        -      285-287,292 

-  66) 

-  667 

-  358 

-  646 
.    185 

.        -         94-97 
94,  96 
4761 884,385 


4346- 

4366,  subd.  2 

4399- 

4608A 

4654- 

4719- 

4724- 


Stbeets.    See  Municipal  Ck>BPoiiATiON8,  2-9,  18. 
SuBcoNTK ACTOR.    See  Mechanics'  Liens. 

SUBROGATION. 

1.  Subrogation  is  based  on  rules  of  equity.  It  is  a  creation  of  the 
law  whereby  the  substantial  ends  of  Justice  may  be  accom- 
plished regardless  of  contract  relations.    Poluckie  v.  Wegenke^ 

433 
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2.  Where  a  person  for  the  protection  of  his  title  to  property  is  com- 

pelled to  pay  off  a  lien  thereon  for  a  debt  for  which  he  is  not 
liable,  so  that  another  having  an  interest  in  the  property  and 
who  stands  prior  in  obligation  to  pay  the  debt,  either  because 
of  being  the  debtor  or  being  more  immediate  to  the  creator  of 
the  lien,  will  be  relieved  of  the  burden,  equity  immediately 
operates  in  favor  of  the  payor,  preserving  the  lien  for  his  pro- 
tection to  the  extent  that  he  would  otherwise  suffer  loss  to  such 
other's  gain.  Ibid. 

Z,  In  an  equitable  action  to  have  a  forfeiture  declared  of  rights  ob- 
tained by  P.,  a  grantor  of  appellant,  under  a  conveyance  to  the 
grantor  by  his  parents  (the  plaintiff  and  her  husband  now  de- 
ceased) to  secure  their  support  for  the  balance  of  their  lives, 
it  is  held  that  there  was  nothing  in  the  transactions  between 
appellant  and  his  grantor,  stated  in  the  opinion,  upon  which 
right  of  subrogation  could  be  grounded.  /bid. 

Substantial  Performance  of  Contract.    See  Contracts,  14-17. 

Summons.    See  Process. 

Supervisory  Control.    See  Mandamus,  2,  4,  5. 

Surrender  Value.    See  Insurance,  13, 14. 

Surveys.    See  Evidence,  3. 

TAXATION. 

Mode  of  (useaament  of  public-service  corporations. 

1.  The  principle  that  the  franchises  of  a  public-service  corporation, 
together  with  the  property  owned  by  It  which  is  necessary  for 
its  use  in  order  to  accomplish  the  purposes  of  its  existence,  con- 
stitute an  entirety  which  is  not  ordinarily  subject  to  division 
by  sale  of  a  part  on  court  or  tax  process,  applies  to  railroads, 
but  is  subject  to  the  exception  that  such  sale  and  division  may 
be  authorized  by  special  legislative  authority.  Chicago,  M.  d 
St.  P.  R.  Co.  V.  Janesville,  7 

f.  Ordinary  statutory  provisions,  merely  general  in  their  nature, 
will  not  be  construed  to  apply  to  such  property.  Ibid. 

3.  Ch.  425,  Laws  of  1903,  is  an  express  and  unambiguous  declaration 

of  legislative  purpose  to  subject  the  property  of  a  railroad  to 
special  assessments,  although  such  property  is  a  part  of  the 
entirety.  Ibid^. 

Remedies  for  wrongful  enforcement:  Taxpayers*  actions.    See  Ac- 
tion.   Municipal  Corporations,  4-9. 

TAX  TITLES. 

See  Life  Estates.    Limitation  of  Actions,  1.    Vendor  and  Pur- 
chaser, 14. 

Rights  under  tax  certificate. 

1.  The  holder  of  a  tax  certificate,  if  in  fact  held  adversely,  has  an 

equitable  title  to  the  lands.  Curtis  L.  d  L.  Co.  v..  Interior  L. 
Co.  341 

2.  A  tax  certificate  imports,  while  outstanding,  an  absolute  and 

paramount  right,  subject  only  to  the  right  of  redemption,  and 
constitutes  an  incumbrance  upon  the  land  and  a  cloud  upon  the 
title.  Ibid. 


Digitized  by 


Google 


740  INDEX.  [137 


TENDER. 

1.  Where   one   who   Is  under   a   legal  duty  to  convey  property  to 

another,  wrongfully,  though  in  good  faith,  refuses  to  do  so, 
a  court  of  equity  will  treat  the  property  as  belonging  to  the 
grantee  after  the  time  at  which  it  ought  to  have  been  trans- 
ferred, and  will  treat  the  wrongdoer  as  a  trustee  thereof  for 
the  purchaser's  benefit,  liable  to  account  at  least  for  the  profits 
actually  received.    Eau  Claire  v.  Eau  Claire  Water  Co.         517 

2.  In  such  case,  if  the  grantee  has  enjoyed  the  use  of  the  purchase 

money,  or,  indeed,  has  by  his  act  deprived  the  grantor  of  such 
use,  the  grantor's  duty  to  account  for  profits  should  be  abated 
to  that  extent.  Ibid, 

3.  In  such  case,  where  the  purchase  money  has  been  tendered,  and 

has  been  so  appropriated  to  the  purposes  of  the  tender  that 
the  purchaser  has  received  no  benefit  therefrom  meanwhile, 
and  the  failure  of  the  seller  to  receive  it  and  enjoy  its  use  is 
due  wholly  to  his  own  fault,  the  loss  of  interest  which  such 
money  might  have  earned  if  put  to  use  should  not  fall  upon  the 
purchaser.  IJM. 

4.  Where  a  municipality,  after  having  made  an  actual  and  manual 

tender  of  money  on  its  indebtedness,  sets  apart  and  appropriates 
the  money  to  the  debt,  and  places  it  in  the  hands  of  its  treasurer 
as  a  special  fund  which  the  debtor  can  receive  at  any  time,  it  is 
such  compliance  with  the  rules  governing  tender  as  to  be  ef- 
fective  to  stop  interest.  /Md. 

Tebus  of  Coubt.    See  Coubts,  2-^.    New  Tbial,  3. 

TiMBEB.    See  Damages,  6-7.    Evidence,  6.    Fibes,  3,  4.    Loos  and 
LoooiNO,  9.    Tbtat.,  2,  3.  < 

TOWNS. 

Creation  and  alteration:  Adjustment  of  assets  and  liabilities, 

1.  Under  sec.  672,  Stats.  (1898),  the  power  and  duty  is  imposed  on 

the  county  board  to  ascertain  and  determine  the  amount  the 
town  to  which  detached  territory  is  annexed  is  entitled  to  re- 
ceive from  the  other  town  as  the  share  of  the  latter's  credits 
apportionable  to  the  detached  territory  upon  the  basis  of  ap- 
portionment prescribed.    Emery  v.  Worcester,  281 

2.  Such  ascertainment  by  the  county  board  is  a  condition  precedent 

to  the  existence  of  any  right  enforceable  in  court  to  the  share 
of  the  credits  of  the  old  town,  since  no  right  to  any  such  share 
exists  at  common  law  and  independent  of  this  very  statute. 

Ibid. 

3.  In  such  case  an  attempted  remission  or  delegation  of  the  duty 

imposed  on  the  county  board  to  the  two  town  boards  is  no  com- 
pliance with  the  statute.  Ibid. 

4.  In  such  case  where  the  complaint  fails  to  allege  such  precedent 

action  by  the  county  board  a  demurrer  should  be  sxistained. 

Ibid. 

Transactions  with  Dkcedents,    See  Deeds,  1.    Evidence,  13,    Wrr- 

NE6SES,  1,  2. 

Trespass.    See  Ghatiel  Mobtgaoes,  2,  3.    Logs  and  Loggino,  2.. 
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TRIAL. 

Reception  of  evidence.    See  Appeal,  9.    Arbitration  and  Award, 

4,  5.    Damages,  5.    Eminent  Domain,  1-4.    Evidence,  5,  11-16. 

Indicjtment    and    Information,    1.      Logs  and   Logging,   1. 

Municipal  Corporations,  23.     Negligence,  5.     Pleading,  5,  6, 

13,  15.    Witnesses. 
Same:  Reopening  the  case. 

1.  It  is  within  the  discretion  of  the  trial  court  to  permit  a  plaintiff, 

who  has  rested,  to  introduce  further  evidence.  Murphy  v. 
Herold  Co,  609 

Same:  Objections  and  Tnotions  to  strike  out,.    See  Appeal,  9. 

2.  In  an  action  to  recover  damages  resulting  to  plaintiff's  standing 

timber  by  reason  of  a  fire  alleged  to  have  been  negligently  set 
on  defendants'  land,  plaintiff,  on  cross-examination,  admitted 
that  there  was  a  custom  at  an  early  day  to  burn  over  both  pas- 
ture and  timber  land,  but  directly  denied  the  existence  of  such 
custom  for  some  years  before  the  fire,  where  pasture  and  timber 
Joined,  which  evidence  was  stricken  out.  Held,  irrespective  of 
the  question  whether  evidence  of  custom  would  be  competent, 
that  there  was  no  prejudice  to  defendants  in  striking  out  the 
testimony.    Miller  v.  Neale,  426 

S.  In  an  action  to  recover  damages  for  loss  to  standing  timber  de- 
stroyed by  fire,  plaintiff's  admission  that  his  statement  as  to 
the  damage  to  the  trees  was  a  mere  guess  is  held  to  mean  a 
rough  estimate  and  not  an  accurate  judgment  based  on  careful 
measurement,  and  hence  no  error  was  committed  in  refusing  to 
strike  out  his  testimony  on  that  subject.  Ibid. 

4.  Where  there  was  positive  evidence  that  an  elevator  bell  rang 

and  that  the  witness  could  have  heard  it,  but  he  testified  that 
he  did  not,  it  is  harmless  error  to  sustain  objections  to  ques- 
tions involving  mere  opinions  as  to  the  witness's  ability  to 
hear  the  bell  which  were  as  capable  of  being  formed  by  the 
jury  as  the  witness.    Anderson  v.  Horlick's  M.  M.  Co.  669 

Arguments  and  conduct  of  counsel. 

5.  In  an  action  for  personal  injuries  to  a  servant,  remarks  of  plaint- 

iff's counsel,  in  the  presence  of  the  jury,  to  the  effect  that  a 
certain  insurance  company  stood  back  of  the  defendant  in  the 
case,  having  been  uttered  in'  an  argumentative  objection  to  a 
proposal  by  defendant,  and  not  as  a  deliberate  offer  of  evidence, 
and  having  been  disapproved  by  the  trial  court  in  the  presence 
of  the  jury,  are  held  not  to  be  ground  for  reversal.  Wan- 
kowski  V.  Crivitz  P.  d  P.  Co.  '  123 

6.  Error  assigned  to  arguments  of  counsel,  stated  in  the  opinion, 

is  held  to  be  too  critical.  Rahles  v.  J.  Thompson  d  Sons  Mfg. 
Co.  506 

Taking  case  or  question  from  jury.  See  Contracts,  9.  Fires,  4. 
Indians,  5,  6.  Master  and  Servant,  19,  20.  Negligence, 
1-4. 

Same:  Direction  of  verdict.  See  Appeal,  2,  3,  7.  Eminent  Do- 
main, 9. 

ff earing  by  court:  Findings.    See  Appeal,  4-18. 

7.  A  specific  finding  directed  to  the  special  question  of  the  time  of 

pasnnent  of  specific  notes  is  held  controlling  over  the  mere  re- 
capitulation of  these  notes  with  others  contained  in  another 
finding.    Claridge  v.  Evans,  218 
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Special  verdict.    See  Appeal,  5,  6,  13.     Brokeks,  2".    Master  aitd 
Servant,  15-18,  25. 

8.  Where  an  affirmative  answer  is  given  to  a  question  of  a  special 

verdict:  "Had  the  plaintiff  the  right  to  and  did  he  understand 
that  said  order  included  the  machinery  in  said  box?"  the  ques- 
tion Is  not  open  to  criticism  as  being  double,  although  had  the 
question  been  answered  in  the  negative  there  might  have  been 
some  ground  for  criticism.    Wankowski  v,  Crivitz  P.  d  P.  Co. 

123 

9.  In  an  action  to  recover  on  a  contract  for  personal  services,  the 

special  verdict,  stated  in  the  opinion,  is  held  to  have  sufficiently 
covered  the  case  to  save  the  judgment  from  being  disturbed  for 
prejudicial  error  as  to  the  form  of  the  verdict.  Larson  v. 
Fo88,  304 

10.  A  finding  of  a  special  verdict.  In  an  action  for  personal  services, 

that  plaintiff  worked  a  specified  number  of  days  as  foreman, 
he  having  been  originally  hired  as  a  common  laborer,  is  field 
to  have  sufficiently  informed  the  court  how  long  plaintiff  worked 
at  the  second  employment,  where  the  necessary  inference  from 
the  findings,  with  the  undisputed  evidence,  was  that  all  the 
work  defendant  did  as  foreman  was  under  the  second  contract. 

/did. 

11.  A  special  verdict  which  submits  all  the  essential  facts  Is  not  er- 

roneous because  it  fails  to  submit  one  issue  by  a  separate  ques- 
tion.   Murphy  v.  Herold  Co,  609 

Correction  of  errors.    See  Appeal,  23. 

Trustee  in  Bankruptcy.    See  Bankruptcy,  1,  3,  12. 

TRUSTS  AND  TRUSTEES. 
See  Tender,  1. 

1.  A  deed  of  land,  absolute  In  form,  to  which  is  annexed  a  parol 

trust,  void  by  the  provisions  of  sees.  2302,  2304,  Stats.  (1898), 
is  not  absolutely  void,  nor  voidable  at  the  suit  of  the  heir  of 
the  grantor,  If  the  trustee  observes  the  terms  and  executes  the 
trust  Itself  or  executes  a  written  declaration  of  trust.  Schu- 
macher ti.  Dra^ger,  618 

2.  An  answer,  verified  and  filed  by  the  grantee  in  a  deed,  in  a  suit 

by  the  heir  of  the  grantor  to  set  the  deed  aside,  admitting  the 
terms  and  offering  to  execute  a  parol  trust,  is  a  sufficient  writ- 
ten declaration  of  trust  binding  upon  the  grantee  and  available 
to  the  beneficiaries.  Ibid. 

3.  A  conveyance  to  a  trustee  to  the  use  of  A.  for  life  and  thereafter 

to  B.,  imposing  no  active  duties  upon  the  trustee,  is  within 
the  calls  of  sec.  2073,  Stats.  (1898),  and  vests  an  absolute  legal 
estate  in  A.  for  life,  with  remainder  to  B.  Ibid. 

Undue  Influence.    See  Evidence,  4. 

Unlawful  Detainer.    See  Justices'  CJoxtbtb,  1. 

Usage  and  Custom.    See  Trial,  2. 

Vacating  Judgments.    See  Appeal,  15.    Judgment,  1,  2. 

Value.     See  Arbitration  and  Award,   7,   8.     Eminent  Domain. 

Evidence,  18-20. 

Variance.    See  Pleading,  15, 
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VENDOR  AND  PURCHASER  OP  LAND. 
Requisites  and  validity  of  contract.    See  Deeds,  2-6. 

1.  It  is  the  settled  law  of  Wisconsin  that  a  valid  and  binding 

contract  for  the  sale  of  real  estate  may  he  made  through  the 
medium  of  letters.    Curtis  L.  d  L,  Co.  v.  Interior  L.  Co.        341 

2.  In  case  of  a  breach  of  such  a  contract  on  the  part  of  the  vendor, 

the  vendue  may  enforce  specific  performance,  and,  in  the  event 
of  a  breach  on  the  part  of  th«  vendee,  the  vendor  may  main- 
tain an  action  to  recover  the  purchase  price.  Ihid. 

3.  The  promise  to  pay  on  the  part  of  a  vendee  of  lands  is  a  suffi- 

cient consideration  for  the  agreement  to  sell  by  the  vendor. 

IMd. 

4.  In  case  of  a  contract  to  sell  lands,  evidenced  by  letters,  the  let- 

ters must  contain  all  the  elements  necessary  to  constitute  an 
unambiguous  contract.  Among  other  things  there  must  be  a 
definite  offer  to  sell  on  the  part  of  the  owner  of  the  land  and  an 
unqualified  acceptance  of  such  offer  on  the  part  of  the  pur- 
chaser. Ibid. 

5.  In  case  of  a  contract  to  sell  lands,  evidenced  by  letters,  the  vendee 

in  his  letter  of  acceptance  cannot  attach  any  condition  to  his 
acceptance,  even  to  the  extent  of  undertaking  to  dictate  the 
place  where  payment  shall  be  made.  If  the  attempted  accept- 
ance is  coupled  with  any  condition  that  varies  or  adds  to  the 
offer  to  sell,  it  is  not  an  acceptance  but  a  counter  proposition. 

IMd. 

6.  Where  the  letter  of  acceptance  contains  a  mere  suggestion  or 

request  that  payment  be  made  at  a  particular  place,  but  such 
request  is  not  a  condition  attached  to  the  acceptance,  it  does 
not  amount  to  an  attempt  to  vary  the  terms  of  the  offer  to  sell 
and  will  not  defeat  an  action  for  specific  performance.    Ihid. 

7.  Defendant  offered  by  letters  to  sell  the  SW  SW  6-35-8,  to  which 

plaintiff  replied,  •'We  will  take  your  SW  SW  6-35-8,  Lincoln 
county,  Wisconsin."  Held,  that  the  ambiguity  as  to  the  loca- 
tion of  the  land  contained  in  defendant's  offer  was  made  cer- 
tain by  plaintiff's  letter,  which  attached  no  condition  to  his 
acceptance,  there  being  no  claim  of  any  misunderstanding  as 
to  the  lands  intended.  IHd. 

8.  A  statement  in  a  letter  accepting  an  offer  to  sell  lands:  "If  it  is 

just  as  satisfactory  to  you,  will  you  please  send  your  deed  to 
[a  bank  named]  for  collection,"  is  a  mere  suggestion  or  re- 
quest, and  not  an  attempt  to  impose  a  condition  not  in  con- 
sonance with  the  offer.  Ihid. 

Construction  and  operation  of  contract. 

9.  A  contract  under  which  defendants  deeded  farm  lands  to  plaint- 

iffs in  consideration  of  support  provided,  among  other  things, 
that  the  defendants  should  have  three  rooms  in  the  house  with 
plaintiffs  on  the  farm,  but,  in  case  they  should  desire  to  live 
with  one  of  their  other  children,  articles  required  to  be  deliv- 
ered to  defendants  under  the  contract  were  to  be  delivered  at 
the  abode  of  the  defendants,  which  should  not  be  more  than 
twenty  miles  from  the  farm,  and,  "should  the  parties  concerned 
not  agree,"  then  the  plaintiffs  should  pay  the  defendants  $1,000 
"and  be  released  from  all  other  obligations."  Held,  in  view 
of  the  close  connection  between  the  provision  relating  to  the 
payment  of  the  $1,000  and  the  language  respecting  failure  to 
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agree,  that  the  Idea  of  payment  was  coupled  with  the  failure 
to  agree  after  removal  from  the  farm  and  the  new  conditions 
arising  after  the  defendants  had  gone  to  live  with  other  chil- 
dren, and  hence  the  right  to  pay  and  be  released  arose  only 
under  such  circumstances.  Kerwin,  Timlin,  and  Babnes,  JJ., 
dissenting,  are  of  the  opinion  that  any  failure  to  agree,  whether 
the  defendants  remained  under  the  plaintiffs'  roof  or  not,  en- 
titled the  plaintiffs  to  pay  the  $1,000  and  be  released  from  all 
further  obligations  to  the  defendants.    Mootz  v.  Petraschefski, 

315 

10.  In  such  case,  plaintiffs  having  breached  the  contract  before  they 

commenced  the  instant  action  for  leave  to  pay  into  court  the 
$1,000  and  for  judgment  declaring  the  contract  satisfied,  the 
defendants'  right  to  rescission  was  complete  and  they  were  en- 
titled to  enforce  such  right  under  their  counterclaim.      Ibid, 

11.  Under  such  contract  plaintiffs  having  also  agreed  to  pay  to  a 

daughter  of  defendants,  upon  her  arriving  at  the  age  of  eighteen 
years,  $450,  it  is  held  that  the  daughter  should  have  been  made 
a  party  and  permitted  to  defend,  so  that  she  might  be  bound  by 
the  Judgment.  IMd, 

8ame:  Sale  at  sound  price:  Agreement  for  good  and  sufficient  coi^ 
veyance:  Implied  covenants. 

12.  An  agreement  to  sell  land  at  a  sound  price,  without  reservation 

or  exception,  implies  that  a  marketable  title  free  of  incum- 
brances will  be  passed  to  the  vendee  upon  compliance  with  his 
obligations.    Curtis  L.  d  L.  Oo.  v.  Interior  L.  Co,  341 

13.  Under  an  agreement  by  a  vendor  of  lands  to  execute  a  good  and 

sufficient  conveyance  the  purchaser  may  demand  a  clear  title 
as  well  as  that  it  be  assured  him  by  proper  covenants.      Ibid. 

14.  A  vendee  of  lands,  without  reservation  as  to  title,  has  the  right 

to  insist  that  outstanding  tax  certificates  be  redeemed,  and  by 
so  doing  adds  nothing  to  the  obligation  the  vendor  assumed 
when  his  offer  was  accepted.  Ibid. 

Remedies  of  purchaser:  Rescission:  Improvements, 

15.  Where,  pending  a  contract  for  support  in  consideration  of  a  con- 

veyance of  lands,  the  vendee  made  permanent  improvements 
with  the  vendor's  consent,  on  rescission  of  the  contract  on  ac- 
count of  the  vendor's  breach  of  a  condition  subsequent  the 
vendee  is  entitled  to  be  allowed  the  ascertained  reasonable 
value  of  the  impi'ovements,  not  exceeding  the  actual  cost. 
Mootz  V.  Petraschefski,  316 

Vewdob's  Lien.    See  Appeal.  28.    Specifio  Performance,  2,  3. 

Vekdict.    See  Appeal,  5,  6,  13.    Brokers,  2.    Eminent  Domain,  9. 
Master  and  Servant,  15-18,  25.    Trial,  8-11. 

Verification.    See  Pleading,  12. 

Vested  Rights.    See  Municipal  Corporations,  9. 

Voluntary  Discontinuance.    See  Dismissal  and  Nonsuit. 

WAIVER. 

1.  A  waiver  Is  the  voluntary  relinquishment  of  a  known  right, 
benefit,  or  advantage.    Toss  v,  N,  W,  Nat.  L,  Ins.  Oo,  492 
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2.  Voluntary  choice  is  the  essence  of  waiver,  and  the  doctrine  of 
waiver  is  not  necessarily  predicated  upon  estoppel.  Ihid, 

Of  breach  of  contract     See  Co29TBActs,   21.     Insusance,  7-12. 
Sales,  4,  6. 

Of  notice.    See  Mttkioipal  Cobpokations,  11. 
Wateb  Powebs.    See  Nayioablb  Watebs. 
Watebwobks.     See  Abbitbation  and  Awabd,  1,  4,  8.     Municipal 

Ck>BP0BATI0N8,  1(^14. 

Wilfully.    See  Cbdonal  Law,  1-6. 

WILLS. 
Prohate:  Oonteata:  Counsel  fees  and  dishuraementa^ 

1.  Under  ch.  397,  Laws  of  1901,  being  sec  4041a,  Stats.    (Snpp. 

1906),  the  court  having  jurisdiction  of  the  probate  of  a  will 
is  vested  with  a  discretion  in  making  an  allowance  to  the  pro- 
ponent in  will  contests,  and  therefore,  unless  there  is  an  abuse 
of  discretion  in  that  regard,  the  court's  action  cannot  be  dis- 
turbed on  appeal.    Estate  of  MueiJenschlader,  32 

2.  On  the  whole  record  of  a  contest  over  the  probate  of  a  will,  heard 

in  the  county,  circuit,  and  supreme  courts,  it  is  held  that  there 
was  no  abuse  of  discretion  in  disallowing  specific  items  of  an 
executor's  account,  consisting  of  counsel  fees  and  disbursements 
incurred  in  securing  the  probate  of  the  will  before  he  had  quali- 
fied as  executor  and  while  he  was  merely  proponent  of  the  will. 

Ihid, 

[3.  Whether  sec.  4041a,  Stats.  (Supp.  1906;  Laws  of  1901,  ch.  397), 
vests  in  the  county  court  only  power  to  make  such  an  allow- 
ance, and,  that  court  having  denied  it,  its  action  cannot  be  dis- 
turbed on  appeal,  not  determined.]  Ibid. 

Construction:  Bequests:  Time  of  payment. 

4.  A  testator  devised  his  estate  to  a  son  with  the  condition  that  the 

son  pay  to  his  widow  $800,  "to  be  paid  her  as  it  becomes  nec- 
essary for  her  needs."  Held,  that  the  element  of  time  .was  an- 
nexed to  the  payment  only  and  not  to  the  gift  itself,  and  that 
therefore  the  widow  took  the  $800  as  an  absolute  gift,  she  her- 
self to  determine  the  character  of  the  needs  and  the  time  when 
payments  were  necessary  to  meet  them.  Ohse  v.  Miller ^  474 
Same:  C^eneral  rule. 

5.  Rules  for  the  construction  of  uncertain  clauses  in  wills  yield  to 

the  cardinal  rule  that  the  words  of  a  will  are  to  be  construed 
.  so  as  to  give  effect  to  the  intention  of  the  testator,  which  in- 
tention is  to  be  ascertained  from  the  language  of  the  will  itself, 
in  the  light  of  the  circumstances  surrounding  the  testator  at 
the  time  of  its  execution.    Ohse  v.  Miller,  ,     .  474 

Same:  Advancements. 

6.  Testator  gave  to  trustees  the  residue  of  his  estate  to  be  divided 

into  as  many  equal  shares  or  portions  as  he  had  children  (there 
were  two),  and  directed  that  there  should  be  paid  to  a  daugh- 
ter, within  one  year  after  the  probate  of  his  will,  one  fourth 
of  her  share,  and  otherwise  directed  as  to  the  disposition  of  the 
residue  of  her  share.  The  will  also  provided  that  any  advance- 
ments to  his  children  "shall  be  added  to  and  deemed  a  part  of 
my  estate  in  this  will  bequeathed  and  devised  in  trust,"  and 
that  "in  the  division  of  said  estate  into  shares,  as  hereinbefore 
provided,  the  [advancements]  sball  be  deducted  from  the  share 
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of  the  child  or  children  against  whom  such  charges  or  charge 
shall  be  made."    Held: 

(1)  The  bequest  to  the  trustees  being  of  money  and  property 
^  belonging  to  the  deceased  at  the  time  of  his  death,  advance- 
I  ments  made  by  the  testator  did  not  come  to  the  trustees,  since 
^         such  advancements  were  not  such  property  as  belonged  to  the 

testator  at  the  time  of  his  death. 

(2)  The  conception  and  intent  of  the  language  of  the  will 
was  merely  to  direct  such  method  of  computation  as  that  the 
proportioning  of  the  actual  property  held  by  the  trustees  Ji)e- 
tween  the  children  shoijld  give  to  the  one  receiving  less  ad- 
vances a  proportionate  superiority  over  the  other  child. 

(3)  The  words  used  aptly  expressed  an  intention  that,  as  pre- 
liminary to  the  action  of  the  trustees,  the  one-half  of  the  estate 
attributable  to  the  daughter  should  be  ascertained  by  dividing 
the  estate  plus  the  advancement  by  two,  one  half  for  each  child, 
and  that  the  amount  of  the  advancement  to  her  should  be  de- 
ducted from  the  same  one-half  share,  and  the  remainder  pass 
to  the  trustees  to  be  managed  and  divided  by  them  in  the  pro- 
portions prescribed  by  the  will.    Rose  v.  Ruggles,  439 

Rights  and  UabiUties  of  devisees:  Life  estates:  Enforcement  of  lien, 

7.  Where  a  devisee  of  lands  accepts  the  devise  and  takes  posses- 

sion thereof  under  such  devise,  he  becomes  personally  liable  to 
pay  a  legacy  charged  thereon  when  it  becomes  payable  by  law. 
The  situation  of  the  devisee,  then,  is  that  of  owner  of  the  prop- 
erty subject  to  a  lien  thereon,  which  he  had  agreed  to  pay,  and 
which  may  be  foreclosed  and  enforced  at  any  time  after  it  falls 
due.    Steele  v.  Korn,  61 

8.  A  will  which  devises  real  estate  to  K.  for  life,  with  remainder 

over  to  his  issue,  and,  if  he  should  leave  no  issue,  then  the  re- 
mainder over  to  testator's  grandchildren  who  might  be  living 
at  the  time  of  K.'s  death,  is  held  to  limit  K.'8  Interest  to  his 
life.  Ibid, 

9.  Testator  devised  lands  to  K.  for  life,  with  remainder  over,  and 

K.  took  possession  thereof.  Plaintiff,  a  legatee  whose  legacy 
was  chargeable  on  the  same  lands,  brought  suit  to  foreclose  and 
enforce  her  lien.  It  appeared  that  K.'s  estate  In  the  lands 
would,  in  all  probability,  sell  for  a  meager  sum  on  account  of 
its  uncertain  duration,  and  for  the  same  reason  a  separate  sale 
of  the  estate  in  remainder  would  probably  fall  to  bring  a  rea- 
sonably fair  price,  and  the  selling  of  such  interests  separately 
would  operate  to  the  injury  of  all  parties  Interested  in  the  land. 
Held,  under  the  circumstances  presented,  that  the  court  should 
adopt  the  course  which,  in  freeing  the  property  from  the  lien 
of  plaintiff,  would  least  threaten  loss  to  the  estate  and  which 
would  promote  the  interests  of  all  owners,  and  to  accomplish 
this  result  the  whole  property  in  fee  simple  should  be  sold  and 
converted  into  its  equivalent  in  money  and  dealt  with  in  this 
form  as  realty.  Ibid. 

10.  In  such  case  the  value  of  K.'s  estate  In  the  whole  proceeds  should 

be  ascertained  under  the  rules  for  computing  the  value  of  life 
estates,  and  be  taken  out  of  the  selling  price  of  the  whole  es- 
tate and  applied  to  the  payment  of  plaintiff's  judgment,  any 
balance  after  satisfying  the  judgment  to  be  paid  to  K.  as  the 
absolute  owner  thereof.  Ibid. 

11.  In  such  case,  in  the  event  that  the  amount  found  to  be  the  value 
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of  K/s  estate  Is  insufflcient  to  satisfy  plaintiff's  Judgment,  then 
a  sum  which,  when  added  to  K.'s  estate,  wlU  be  sufficient  to 
satisfy  the  Judgment,  should  be  taken  out  of  the  estate  in  re- 
mainder. Ihid, 

12.  In  such  case  whatever  estate  in  remainder  is  not  required  to  sat- 

isfy the  Judgment  should  be  placed  in  charge  of  a  trustee  to 
administer  and  hold  for  accumulation  for  the  persons  entitled 
thereto  at  the  time  of  the  death  of  K.  IMd. 

13.  On  a  motion  to  correct  the  record  it  is  held  that  the  interest  of 

K.  in  the  lands  involved  is  as  stated  in  Kom  v.  Friz,  128  Wis. 
428,  but  that  such  holding  in  no  way  affects  the  correctness  of 
the  decision  on  this  appeal  and  does  not  call  for  any  modifica- 
tion of  the  mandate.  Ihid. 

WITNESSES. 

Attendance.    See  Houicibe,  1. 

Competency.    See  Arbitbation  Ayn  Award,  5.    Evidence,  5,  21. 

Same:  Transactions  toith  persons  since  deceased.    See  Evidence,  13. 

1.  In  an  action  on  a  promissory  note  by  the  personal  representative 

of  the  deceased  payee,  defendant  is  an  Incompetent  witness 
under  sec.  4069,  Stats.  (1898),  and  his  evidence  being  within 
the  prohibitions  of  that  section  was  erroneously  admitted  over 
plaintiff's  objection.    Jackman  v.  Inman,  30 

Same:  Agent  of  party, 

2.  Plaintiff's  evidence  as  to  the  acts  and  declarations  of  his  agent, 

had  in  the  presence  and  hearing  of  the  defendant,  is  admissible, 
although  the  agent  had  since  died.    Mariner  v..  Wiens,  637 

Examination:  Cross-examination. 

3.  Where  the  servant  of  defendants  was  called  as  a  witness  for  the 

plaintiff,  the  fact  that  the  servant  was  afterwards  called  and 
fully  examined  as  a  witness  tor  defendants,  and  was  not  an 
adverse  or  unwilling  witness,  sufficiently  cures  any  alleged  error 
in  limiting  his  cross-examination  when  called  as  a  witness  for 
the  plaintiff.    Miller  v.  Neale,  426 

Credibility.     See  Instructions  to  Jury,  14.     Master  and  Serv- 
ant, 2. 

4.  While  the  appearance  and  manner  of  a  witness  is  of  importance 

in  the  consideration  of  the  issue  as  to  the  intelligence  of  a 
party  when  taken  in  connection  with  other  evidence  affecting 
his  credibility  or  his  physical  or  mental  condition,  yet  standing 
alone,  or  existing  in  connection  with  evidence  which  prima 
facie  shows  ordinary  intelligence,  appearance  and  manner 
alone  cannot  be  invoked  to  sustain  a  verdict  based  on  a  con- 
clusion that  the  party  was  not  of  ordinary  intelligence.  Rahles 
V.  J.  Thompson  d  Sons  Mfg.  Co,  506 

Words  and  Purases. 
Actions  and  proceedings,  in  statute.    See  Courts,  1. 
Agent  having  charge  of  or  conducting  any  business  of  such  corpora- 
tion within  this  state,  in  statute.    See  Process,  1. 
At  law  or  in  equity,  in  statute.    See  CJourts,  1. 
Authority,  in  statute.    See  Railroads,  1. 
Contingent  claim.    See  Executors  and  Administrators,  2. 
Criminal  action.    See  Penalties,  5. 


Digitized  by 


Google 


748  INDEX.  [137  Wis. 


Establish,  in  Instruction  to  Jury,    ^ee  Instbuctions  to  Jubt,  13. 

Fine,    See  Penalties,  3,  6. 

Good  and  sufficient  conveyance,  in  contract.    See  Vendor  and  Pu&- 

CHASEB,  13. 

Heat  of  passion.    See  Homicide,  4,  5. 

Holder  in  due  course.    See  Bills  and  Notes,  6,  7. 

Personal  service,  of  summons.    See  Pbogess,  3. 

Preference.    See  BANKBUPTcr,  4-7. 

Present  security.    See  Bankbtjptct,  4. 

Public  benefit.    See  Natigable  Watebs,  3. 

Public  use.    See  Navigable  Waters,  3. 

Required,  in  statute.    See  Judges,  3. 

Substantial  performance,  of  contract.    See  Contbaots,  14-17, 

Suspicion.    See  Fraudulent  Conveyances,  1. 

The  public.    See  Navigable  Watebs,  2. 

Waiver.    See  Watveb. 

Wilfully,  in  statute.    See  Cbihinal  Law,  4-6 

Without  the  state,  in  statute.    See  Discovebt,  6. 
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